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PREFACE. 


rpHE  kindly  and  not  unfavorable  comment  by  the  legal 
~"~  profession  of  my  first  attempt  at  book-making  induced 
me  a  short  time  ago,  at  the  suggestion  of  not  a  few  brother 
practitioners,  to  undertake  the  preparation  of  another 
edition  of  my  work  on  Bills  of  Sale  and  Chattel  Mortgages, 
and  I  now  present  to  the  profession  the  result  of  my 
second  venture  in  that  direction. 

On  this  occasion  I  possess  more  hope  and  confidence  in 
the  general  usefulness  of  my  work ;  hope  and  confidence 
given  to  me,  not  so  much  by  the  consciousness  of  my 
second  attempt  being  better  than  my  first,  as  from  the 
encouraging  intimation  from  many  practitioners  that  they 
esteemed  the  first  edition  worthy  of  space  upon  their 
library  shelves. 

The  value  of  a  good  index  cannot  be  over-estimated. 
Conscious  of  this  I  secured  the  painstaking  services  of 
Henry  J.  Wickham,  of  Toronto,  barrister-at-law,  to  whom 
is  due  entirely  the  credit  of  the  excellent  alphabetical  table 
of  subjects  appended  to  the  work.  My  thanks  to  him, 
hereby  tendered,  are  a  meagre  reward  for  his  valuable 
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assistance;  but  he  will,  I  believe,  by  his  portion  of  this 
work,  have  made  for  himself  a  desirable  reputation  as 
an  indexer. 

The  laborious  task  of  alphabetically  arranging  the  index 
of  cases  was  undertaken  by  my  partner,  Mr.  John 
Campbell,  and  to  him  I  express  my  gratitude  for  his 
assistance,  and  cordially  acknowledge  the  completeness  of 
his  systematic  industry. 

Livy  gave  to  new  writers  words  of  comfort,  and,  as  I 
think  of  them  and  repeat  them,  I  feel  content.  "  Si  in 
tanta  scriptorum  turba  mea  fama  in  obscuro  est,  nobilitate  ac 
magnitudine  eorum  me,  qui  nomini  officient  meo,  consoler.'9 

J.  A.  B. 
Lindsay,  May,  1888. 
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Page  23,  13th  line,  for  "chatties'*  read  "chattels." 

"     43,  19th  line,  between  of  and  nova  read  "a,"  and  for  "  nova  "  read 
"novus." 
44,  8th  line,  read  " interveniente "  for  "inter vent." 

50,  in  marginal  reference  read  "  property"  for  **  properly." 

51,  9th  line,  for  "and"  read  "that." 
97,  22nd  line,  for  *•  tribute"  read  "  attribute." 

114,  18th  line,  for  "  Rev.  Stat.  Ont.,  1886,  cap.  118,"  read  "  Itev.  Stat. 

Ont.,  1887,  cap.  124." 
212,  1st  line,  for  "  mortgagee"  read  "mortgagor,"  and  on  2nd  line 

for  "mortgagor"  read  "mortgagee." 

282,  in  the  note,  3rd  line,  read  "  authorities"  for  "  au thorites." 

283,  in  the  chaptering  of  the  Act,  read  "  125"  for  "  122." 
294,  in  the  23rd  line,  read  "  incident"  for  "  incidents." 
342,  in  the  15th  line,  read  "  issue"  for  "  ssue." 
349,  in  the  2nd  line,  read  "  bona  fide"  for  "  bona  fides." 
392,  in  the  38th  line,  read  "  Legislature"  for  "  Legislatures." 
394,  in  37th  line,  read  Vol.  I.  after  letter  T. 
397,  in  37th  line,  read  Vol.  I.  after  letter  T. 
408,  foot  note  (a)  read  "  sec.  1,  p.  321,"  for  "  sec.  4,  p.  335." 
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INTRODUCTION. 


UNTIL  the  80th  of  May,  1849,  there  was  no  statute  in 
force  in  Upper  Canada,  requiring  registration  of  mort- 
gages of  personal  property.     On  that  day,  the  statute,  12 
Vic.  cap.  74,  became  law.     This  statute  is  the  foundation  of 
the  subsequent  Acts  relating  to  mortgages  of  goods  and 
chattels.    Though  long  since  repealed,  the  statute  law,  in 
some,  and  indeed  many  instances,  is  the  same  now,  as  then. 
For  this  reason,  it  would  be  convenient,  and  of  assistance 
to  the  enquirer,  that  an  epitome  of  the  provisions  of  the 
statute,  12  Vic.  cap.  74,  should  here  be  given.     In  many 
instances,  authorities  (and  there  are  many  such)  decided 
under  this  statute  will,  where  not  overruled,  necessarily  be 
authorities  under  the  statute  law,  as  at  present  existing. 
By  a  comparison  of  the  statutes,  the  enquirer  can  then 
conveniently   satisfy  himself  of  the   adaptability   of  his 
references. 

This  statute  enacted : 

Section  I.  "  That  every  mortgage  or  conveyance  intended  Mortgages 
to  operate  as  a  mortgage  of  goods  and  chattels  made  after  ?'  personals 
the  passing  of  this  Act,  in  Upper  Canada,  which  shall  not  Canadamad 
be  accompanied  by  an  immediate  delivery,  and  be  followed  after  the 
by  an  actual  and  continued  change  of  possession  of  the  passing  of 
things  mortgaged,  shall  be  absolutely  void  as  against  the  Jj^8  •^c*»  to 
creditors  of  the  mortgagor,  and  as  against  subsequent  pur-  fiw^ig1}!1     8 
chasers  and  mortgagees  in  good  faith,  unless  the  mortgage  m  directed, 
or  conveyance,  or  a  true  copy  thereof,  together  with  an 
affidavit  of  a  witness  thereto,  sworn  before  a  commissioner 
of  the  Queen's  Bench,  of  the  due  execution  of  the  mortgage 
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or  conveyance,  or  of  the  due  execution  of  the  mortgage  or 
conveyance  of  which  the  copy  to  be  filed  purports  to  be  a 
copy,  shall  be  filed  as  directed  in  the  succeeding  section  of 
this  Act.'* 

Snch  Mort-         Section  II.    "  That  the  instruments  mentioned  in  the 

gages  to  be      preceding  section  shall  be  filed  in  the  oflSce  of  the  clerk  of 

of  Clerkof      *ne   ^8tr*ct  court  of    the  district   where  the  mortgagor 

District  therein,  if  a  resident  in  Upper  Canada,  shall  reside  at  the 

Court,  time  of  the  execution  thereof,  and  if  not  a  resident,  then  in 

the  office  of  the  clerk  of  the  district  court  of  the  district 

where  the  property  so  mortgaged  shall  be  at  the  time  of  the 

execution  of  such  instrument :  And  such  clerks  are  hereby 

•  required  to  file  all  such  instruments  as  aforesaid,  presented 

to    them  respectively  for  that    purpose,  and   to  endorse 

thereon  the  time  of  receiving  the  same,  and  shall  deposit 

and  open  for  the  same  in  their  respective  offices  to  be  kept  there  for  the 

inspection,      inspection  of  all  persons  interested." 

Copy  of  Section  III.  "  That  every  mortgage  or  copy  thereof  filed 

K^0*uS^e  *°   m  Pur8uance  °*  this  Act,  shall  cease  to  be  valid  as  against 

one  vear  ^am  tne  cre^itors  °*  the  person  making  the  same,  or  against 

after  first        subsequent  purchasers  or  mortgagees  in  good  faith  after 

filing.  the  expiration  of  one  year  from  the  filing  thereof,  unless 

within  thirty  days  next  preceding  the  expiration  of  the  said 

term  of  one  year,  a  true  copy  of  such  mortgage,  together 

with  a  statement  exhibiting  the  interest  of  the  mortgagee  in 

the  property  thereby  claimed  by  virtue  thereof,  shall  be 

again  filed  in  the  office  of  the  clerk  of  the  said  district 

court." 

Copies  of  Section  IV.  ••  That  a  copy  of  any  such  original  instru- 

Mortgages      ment,  or  of  any  copy  thereof,  so  filed  as  aforesaid,  including 
^•fi1  +     #  any  statement  made  in  pursuance  of  this  Act,  certified  by 
Clerk  to  be     ^e  c^er^  m  whose  office  the  same  shall  be  filed,  shall  be 
evidence  of     received  in  evidence,  but  only  of  the  fact  that  such  instru- 
such  filing,     ment,  or  copy  and  statement,  was  received  and  filed  accord- 
ing to  the  endorsement  of  the  clerk  thereon,  and  of  no  other 
fact ;   and  in  all  cases  the  original  endorsement   by  the 
clerk,  made  in  pursuance  of  this  Act  upon  such  instrument 
or  copy,  shall  be  received  in  evidence  only  of  the  facts 
stated  in  such  endorsement." 

Clerks  of  the  Section  V.  "  That  the  clerks  of  the  courts  aforesaid  shall 
said  Courts  respectively  number  every  such  instrument  or  copy  which 
to  number      g^ali  be  filed  in  their  offices,  and  shall  enter  in  books,  to  be 
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provided  by  them,   alphabetically,  the  names  of  all  the  instruments 
parties  to  such  instruments,  with  the  number  endorsed n^  w^ 
thereon  opposite   to    each    name,  which    entry  shall    be tnem' etc# 
repeated  alphabetically   under  the  name  of    every  party 
thereto." 

Section  VI.  "  That  this  Act  shall  not  apply  to  mortgages  This  Act  not 
of  vessels  registered  under  the  provisions  of  an  Act  passed  *°  aPPty  to 
in  the  eighth  year  of  Her  Majesty's  Reign,  and  intituled ^Vea^f8 
An  Act  to  secure  the  right  of  property  in  British  Plantation  registered 
Vessels  navigating  the  inland  waters  of  this  Province,  and  not  under  8  Vic. 
registered  under  the  Act  of  the  Imperial  Parliament  of  the  caP'  *>• 
United  Kingdom,  passed  in  the  third  and  fourth  year  of  the 
reign  of  His  late  Majesty  King  William  the  Fourth,  intituled 
an  Act  for  the  registering  of  British  vessels,  and  to  facilitate . 
transfers  of  the  same,  and  to  prevent  the  fraudulent  assignment 
of  any  property  in  such  vessels. 

Section  VII.    "That  for  services  under  this   Act,   the  Fees  allowed 
clerks  aforesaid  shall  be  entitled  to  receive  the  following  *°  OUt)sb  for 
fees  :  for  filing  each  instrument  and  affidavit,  and  entering  Mortffaiies 
the  same  in  a  book  as  aforesaid,  one  shilling  and  three- 
pence ;  for  searching  each  paper,  sixpence  ;  and  for  copies 
of  any  documents  filed  under  this  Act,  sixpence  for  every 
hundred  words." 

From  a  perusal  of  the  foregoing  provisions,  it  will  at 
once  be  observed,  that  the  statute  did  not  extend  to  the 
case  of  a  sale  of  goods  and  chattels,  nor  did  the  statute 
require  that,  which  now  is  such  an  important  essential  in 
every  registered  chattel  mortgage  or  bill  of  sale,  namely, 
the  affidavit  of  bona  Jides.  Consequently  we  find,  in  the 
next  session  of  the  same  Parliament,  that  an  Act — 13  & 
14  Vic.  cap.  62 — was  passed.  This  statute  altered  and 
amended  the  statute  12  Yic.  cap.  74,  by  adding  to  the  end 
of  the  first  section  of  the  latter  Act,  the  following  : 

"  And  that  every  sale  of  goods  and  chattels,  which  shall 
not  be  accompanied  by  an  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession  of  the 
goods  and  chattels  sold,  shall  be  in  writing,  and  such  writ- 
ing shall  be  a  conveyance  under  the  provisions  of  the  said 
Act :  and  that  the  mortgages  and  conveyances  mentioned 
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in  the  said  Act,  and  the  writing  or  conveyance  mentioned 
in  this  Act  shall  be  accompanied  with  an  affidavit  of  the 
mortgagee  or  bargainee  of  snch  goods,  sworn  before  a  Com- 
missioner of  the  Queen's  Bench  or  Common  Pleas,  to  the 
effect,— in  the  case  of  a  mortgage,  that  the  mortgagor 
therein  named  is  justly  and  truly  indebted  to  the  mort- 
gagee in  the  sum  mentioned  in  the  said  mortgage,  that  it 
was  executed  in  good  faith,  and  for  the  express  purpose  of 
securing  the  payment  of  the  money  so  justly  due,  and  not 
for  the  purpose  of  protecting  the  goods  and  chattels  men- 
tioned therein  against  the  creditors  of  the  mortgagor, — and 
in  case  of  an  absolute  sale,  that  the  sale  is  bona  fide  and  for 
good  consideration  (setting  it  forth),  and  not  for  the  purpose 
of  holding  or  enabling  the  bargainee  to  hold  the  goods 
mentioned  therein  against  the  creditors  of  the  bargainor ; 
otherwise  such  mortgage  or  sale  shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor  and  as  against 
the  subsequent  purchasers  and  mortgagees  in  good  faith.'* 

Sales  of  personal  property  (when  not  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession),  were  thus  put  upon  the  same 
footing  with  mortgages  as  regarded  registration  (a),  and 
the  affidavit  of  bona  fides,  in  the  case  of  either  a  mortgage 
or  conveyance,  was  by  this  amendment  first  made  neces- 
sary. The  requisites  in  this  affidavit,  were  the  same  then 
as  they  are  now,  except  that,  in  the  case  of  a  mortgage, 
the  affidavit  must  now  state,  in  addition  to  what  then  was 
necessary,  that  the  mortgage  has  not  been  executed  for  the 
purpose  of  preventing  the  creditors  of  the  mortgagor  from 
obtaining  payment  of  any  claim  against  him ;  and  in  the 
case  of  a  conveyance  the  affidavit  may  now  refer  to  the 
deed  for  the  consideration  instead  of  setting  forth,  (b) 

Under  these  statutes,  the  question  never  was  raised  as 
to  whether  or  not  a  copy  of  an  instrument  of  sale,  instead 
of  the  original  could  be  registered.  Very  probably  the 
registration  of  a  copy  would  have  been  allowed,  because 

(a)  Harris  v.  Commercial  Bank,  16  U.  C.  Q.  B.  449. 

(6)  Per  Burns,  J.,  Harris  v.  Commercial  Bank,  16  U.  C.  Q.  B  448. 
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the  statute,  "  18  &  14  Vic.  cap.  62,"  provided  that  what 
was  therein  enacted  should  be  added  to  the  first  section  of 
the  statute  "  12  Vic.  cap.  74,"  and  thus,  by  forming  part 
thereof,  have  secured  the  application  of  the  law  to  both 
sales  and  mortgages.   But  these  statutes  were  both  repealed, 
and  the  subsequent  Acts   all  clearly  draw  a  distinction 
between  mortgages  and  sales,  and  the  concensus  of  opinion 
now  is  toward  the  view  that  a  copy  of  an  instrument  of 
sale,  is  not  a  compliance  with  the  law.  (c)     These  statutes, 
it  will  further  be  observed,  did  not  provide  for  the  affidavit 
of  bona  fides  being  made  by  an  agent  of  a  mortgagee  or 
bargainee.      The  statute,  18  &  14  Vic.  cap.  62,  impera- 
tively required  that  the  mortgagee  himself  should  make 
this   affidavit.     It   was,  therefore,  decided   in   Holmes   v. 
Vancamp  (d)  that  this  affidavit  could  not  be  made  by  an 
agent  of  the  mortgagee.     It  was  in  consequence  of  this 
decision,  no  doubt,  that,  when  the  statute,  "  20  Vic.  cap.  8," 
became  law(e),  provision  was  therein  made,  whereby  this 
affidavit  could  be  made  by  the  agent  of  a  mortgagee  or 
bargainee.   This  statute  it  was  too,  which  first  made  neces- 
sary the  refiling  of  a  mortgage  to  be  accompanied  by  an 
affidavit  of  the  mortgagee.     A  year  or  two  later  the  pro- 
visions of  the  statute,  "  20  Vic.  cap.  8,"  were  all  incor- 
porated and  consolidated  in  the  Consolidated  Statutes  of 
Upper  Canada.     By  far  the  greater  number  of  authorities, 
bearing  upon  chattel  mortgages  and  bills  of  sale,  have  been 
decided  under  the  Consolidated  Statutes  of  Upper  Canada, 
cap.  45.     Eor  this  reason  the  provisions  of  this   latter 
statute  are  here  given,  thus  facilitating  a  comparison  with 
the  provisions  of  the  Rev.  Stat.  Ont.,  1887,  cap.  125.     The 
practitioner  can  thus  conveniently  ascertain  the  applica- 
tion of  his  authorities. 

(c)  Harris  v.  Commercial  Bank,  16  U.  C.  Q.  B.  437. 

(d)  10  U.  C.  Q.  B.  511. 
{()  1st  of  August,  1857. 
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The  Consolidated   Statutes  of  Upper  Canada,  cap.  45, 
enacts  as  follows : 

Mortgages  of      1.  *4  Every  mortgage,  or  conveyance,  intended  to  operate 

fc00^8-110*.  *u    as  ft  mort^at?e  °*  Roods  and  chattels  made  in  Upper  Can- 

chan  e  of  dos-  ****»  wn*cn  *8  no*  accompanied  by  an  immediate  delivery, 

session,  shall  *&&  an  actual  and  continued  change  of  possession  of  the 

be  registered,  things  mortgaged,  or  a  true  copy  thereof,  shall,  within  five 

orelsebevoid^fty8  fi.om  the  execution  thereof ,  be  registered  as  herein- 

credltors  &c  a'ter  provided,  together  with  the  affidavit  of  a    witness 

of  the  mort-    thereto,  of  the  due  execution  of  such  mortgage,  or  convey  - 

gagor  with  an  ance,  or  of  the  due  execution  of  the  mortgage,  or  convey- 

affidavit,  arc.  ancej  0f  which  the  copy  filed  purports  to  be  a  copy,  and  also 

with  the  affidavit  of  the  mortgagee  or  his  agent,  if  such 

agent  be  aware  of  all  the  circumstances  connected  therewith 

and  properly  authorized  in  writing,  to  take  such  mortgage 

(in  which  case  a  copy  of  such  authority  shall  be  registered 

therewith).    20  Vic.  cap.  3,  sec.  1." 

Contents  of  2.  "  Such  last  mentioned  affidavit,  whether  of  the  mort- 
affidavit.  gagee  or  his  agent,  shall  state  that  the  mortgagor  therein 
named  is  justly  and  truly  indebted  to  the  mortgagee  in  the 
sum  mentioned  in  the  mortgage,  that  it  was  executed  in 
good  faith  and  for  the  express  purpose  of  securing  the  pay- 
ment of  money  justly  due,  or  accruing  due,  and  not  for  the 
purpose  of  protecting  the  goods  and  chattels  mentioned 
therein  against  the  creditors  of  the  mortgagor,  or  of  pre- 
venting the  creditors  of  such  mortgagor  from  obtaining 
payment  of  any  claim  against  him.'' 

Unless  regis-     8.  "  In  case  such  mortgage,  or  conveyance,  and  affidavits 
tered,  mort-    be  not  registered  as  hereinbefore  provided,  the  mortgage,  or 
gage  void.       conveyance,  shall  be  absolutely  null  and  void  as  against 
creditors  of  the  mortgagor,  and  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith  for  valuable  considera- 
tion.   20  Vic.  cap.  3,  sec.  1." 

Sales  of  go^ds  4.  <(  Every  sale  of  goods  and  chattels,  not  accompanied  by 
not  attended  an  immediate  delivery  and  foltbwed  by  an  actual  and  con- 
ahaHberea^  ^nue^  change  of  possession  of  the  goods  and  chattels  sold, 
tered,  or  else  shall  be  in  writing,  and  such  writing  shall  be  a  conveyance 
be  void  as  under  the  provisions  of  this  Act,  and  shall  be  accompanied 
against  credi-  by  an  affidavit  of  a  witness  thereto  of  the  due  execution 
the^endor  thereof,  and  an  affidavit  of  the  bargainee,  or  his  agent  duly 
authorized  in  writing  to  take  such  conveyance  (a  copy  of 
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which  authority  shall  be  attached  to  such  conveyance),  that 
the  sale  is  bona  fide  and  for  good  consideration,  as  set  forth 
in  the  said  conveyance,  and  not  for  the  purpose  of  holding  or 
enabling  the  bargainee  to  hold  the  goods  mentioned  therein 
against  the  creditors  of  the  bargainor,  and  such  conveyance 
and  affidavits  shall  be  registered,  as  hereinafter  provided, 
within  five  days  from  the  executing  thereof,  otherwise  the 
sale  shall  be  absolutely  void  as  against  the  creditors  of  the 
bargainor  and  as  against  subsequent  purchasers  of  mort- 
gagees in  good  faith.    20  Vic.  cap.  3,  sec.  2." 

5.  "  In  case  of  an  agreement  in  writing  for  future  advances,  Mortgages  of 

for  the  purpose  of  enabling  the  borrower  to  enter  into  and  goods  to 

carry  on  business  with  such  advances,  the  time  of  repay- J*®0***6*"  ^ 

J  -  vances  on,  or 

ment  thereof  not  being  longer  than  one  year  from  the  to  indemnify 

making  of  the  agreement,  and  in  case  of  a  mortgage  of  indorser,  <fec, 
goods  and  chattels  for  securing  the  mortgagee,  repayment  *°  b®  v*tid»  i* 
of  such  advances,  or  in  case  of  a  mortgage  of  goods  and  tere^ 
chattels  for  securing  the  mortgagee  against  the  indorsement 
of  any  bills  or  promissory  notes,  or  any  other  liability  by 
him  incurred  for  the  mortgagor,  not  extending  for  a  longer 
period  than  one  year  from  the  date  of  such  mortgage,  and 
in  case  the  mortgage  is  executed  in  good  faith,  and  sets 
forth  fully,  by  recital  or  otherwise,  the  terms,  nature  and 
effect  of  the  agreement,  and  the  amount  of  liability  intended 
to  be  created,  and  in  case  such  mortgage  is  accompanied  by 
the  affidavit  of  a  witness  thereto  of  the  due  execution 
thereof,  and  by  the  affidavit  of  the  mortgagee,  or  in  case 
the  agreement  has  been  entered  into  and  the  mortgage 
taken  by  an  agent  duly  authorized  in  writing  to  make  such 
agreement  and  to  take  such  mortgage,  and  if  the  agent  is 
aware  of  the  circumstances  connected  therewith,  then,  if 
accompanied  by  the  affidavit  of  such  agent,  such  affidavit, 
whether  of  the  mortgagee  or  his  agent,  stating  that  the 
mortgage  truly  sets  forth  the  agreement  entered  into  be- 
tween the  parties  thereto,  and  truly  states  the  extent  of 
the  liability  intended  to  be  created  by  such  agreement  and 
covered  by  such  mortgage,  and  that  such  mortgage  is  exe- 
cuted in  good  faith  and  for  the  express  purpose  of  securing 
the  mortgagee  repayment  of  his  advances  or  against  the 
payment  of  the  amount  of  his  liability  for  the  mortgagor,  as 
the  case  may  be,  and  not  for  the  purpose  of  securing  the 
goods  and  chattels  mentioned  therein  against  the  creditors 
of  the  mortgagor,  nor  to  prevent  such  creditors  from  recov- 
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ering  any  claims  which  they  may  have  against  such  mort- 
gagor, and  in  case  such  mortgage  is  registered  as  hereinafter 
provided,  the  same  shall  be  as  valid  and  binding  as  mort- 
gages mentioned  in  the  preceding  section  of  this  Act.  20 
Vic.  cap.  3,  sec.  3." 

The  property     6.  "  All  the  instruments  mentioned  in  this  Act,  whether 
to  be  well        for  the  sale  or  mortgage  of  goods  and  chattels,  shall  contain 
'        such  sufficient  and  fall  description  thereof,  that  the  same 
may  be    thereby  readily  and  easily  known    and    distin- 
guished, 20  Vic.  cap.  3,  sec.  4." 

HOW   REGISTERED. 

Chattel  mort-     7.  "  The  instruments  mentioned  in  the  preceding  sections 

gages  to  be     stiall  be  registered  in  the  office  of  the  clerk  of  the  county 

office  of     m  court  °*  *ne  co^ty  or  union  of  counties  where  the  mort- 

County  clerk.  ga8or  or  bargainor,  if  a  resident  in  Upper  Canada,  resides 

at  the  time  of  the  execution  thereof,  and  if  he  be  not  a 

resident,  then  in  the  office  of  the  clerk  of  the  county  court 

of  the  county  or  union  of  counties,  where  the  property  so 

mortgaged  or  sold  is  at  the  time  of  the  execution  of  such 

instrument ;  and  such  clerks  shall  file  all  such  instruments 

presented  to  them  respectively  for  that  purpose,  and  shall 

endorse  thereon  the  time  of  receiving  the  same  in  their 

respective  offices,  and  the  same  shall  be  kept  there  for  the 

inspection  of  all  persons  interested  therein,  or  intending  or 

desiring  to  acquire  any  interest  in  all  or  any  portion  of  the 

property  covered  thereby.    20  Vic.  cap.  3,  sec.  5." 

Who  shall  3.  "  The  said  clerks,  respectively,  shall  number  every 

enter  the  such  instrument  or  copy  filed  in  their  offices,  and  shall 
8ame#  enter  in  alphabetical  order,  in  books  to  be  provided  by  them, 

the  names  of  all  the  parties  to  such  instruments,  with  the 
numbers  endorsed  thereon  opposite  to  each  name,  and  such 
entry  shall  be  repeated  alphabetically  under  the  name  of 
every  party  thereto.  -  20  Vic.  cap.  3,  sec.  6." 

How  to  pro-  9.  "In  the  event  of  the  permanent  removal  of  goods  and 
ceed  if  goods  chattels  mortgaged  as  aforesaid  from  the  county  or  union 
mortgaged  0f  counties  in  which  they  were  at  the  time  of  the  execution 
to  another  °*  *ne  mor^a8e»  *°  another  county  or  union  of  counties, 
county.  before    the  payment  and    discharge  of    the  mortgage,  a 

certified  copy  of  such  mortgage,  under  the  hand  of  the 
clerk  of  the  county  court  in  whose  office  it  was  first  regis- 
tered, and  under  the  seal  of  the  said  court,  and  of  the 
affidavits  and  documents  and  instruments  relating  thereto 
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filed  in  such  office,  shall  be  filed  with  th*  clerk  of  the 
county  court  of  the  county  or  union  of  counties  to  which 
such  goods  and  chattels  are  removed,  within  two  months 
from  aach  removal,  otherwise  the  said  goods  and  chattels 
shall  be  liable  to  seizure  and  sale  under  execution,  and,  in 
such  case,  the  mortgage  shall  be  null  and  void  as  against 
subsequent  purchasers  and  mortgagees  for  valuable  consid- 
eration, as  if  never  executed.    20  Vic.  cap.  3,  sec.  7*." 

10.-  "  Every  mortgage,  or  copy  thereof,  filed  in  pursuance  Mortgages 
of  this  Act,  shall  cease  to  be  valid  as  against  the  creditors  of  chattels 
of  the  persons  making  the  same,  and  against  subsequent  mus^e 
purchasers  or  mortgagees  in  good  faith  for  valuable  consid-  renewed  else 
eration,  after  the  expiration  of  one  year  from  the  filing  cease  to  be 
thereof,  unless    within    thirty  days  next    preceding    the  vft'id. 
expiration  of  the  said  term  of  one  year,  a  true  copy  of  such 
mortgage,  together  with  a  statement  exhibiting  the  interest 
of  the  mortgagee  in  the  property  claimed  by  virtue  thereof, 
and  a  full  statement  of  the  amount  still  due  for  principal 
and  interest  thereon,  and  of  all  payments  made  on  account 
thereof,  be  again  filed  in  the  office  of  the  clerk  of  the  said 
county  court  of  the  county  or  union  of  counties  wherein 
such  goods  and  chattels  may  be  then  situate,  with   an 
affidavit  of  the  mortgagee  or  his  agent,  duly  authorized  in 
writing  for  that  purpose  (which  authority  shall  be  filed 
therewith),  stating  that  such  statements  are  true,  and  that 
the  said  mortgage  has  not  been  kept  on  foot  for  any  fraud- 
ulent purpose.    20  Vic.  cap.  3,  sec.  8." 

11.  "  A  copy  of  such  original  instrument,  or  of  a  copy  The  clerk's 
thereof,  so  filed  as  aforesaid,  including  any  statement  made  certificate  to 
in  pursuance  of  this  Act,  certified  by  the  clerk  in  whose  **  evidence 
office  the  same  has  been  filed,  under  the  seal  of  the  court  tion. 

shall  be  received  in  evidence  in  all  courts,  but  only  of  the 
fact  that  such  instrument,  or  copy  and  statement  were 
received  and  filed  according  to  the  endorsement  of  the  clerk 
thereon,  and  of  no  other  fact ;  and  in  all  cases  the  original 
endorsement  by  the  clerk,  made  in  pursuance  of  this  Act, 
upon  any  such  instrument  or  copy,  shall  be  received  in 
evidence  only  of  the  fact  stated  in  such  endorsement.  20 
Vic.  cap.  3,  sec.  9." 

12.  "All  affidavits  and  affirmations  required  by  this  Act  Who  to  ad- 
Bhall  be  taken  and  administered  by  any  judge  or  commis-  minister  the 
eioner  of  the  Court3  of  Queen's  Bench  or  Common  Pleas,  affidftVlt  and 
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or  justice  of  the  peace  in  Upper  Canada,  and  the  sum  of 
twenty  cents  shall  be  paid  for  each  and  every  oath  thus 
administered.    20  Vic.  cap.  3,  sec.  13. M 

The  interest       13.  "On    any  writ,  precept    or    warrant  of   execution 

of  mortgagor  againgt  goods  and  chattels,  the  sheriff  or  other  officer  to 

of  redemD-  ^  w^om  8UC^  wr*t.  warrant  or  precept  is  directed,  may  seize 

tion  saleable  an<*  8eU  the  interest  or  equity  of  redemption  in  any  goods 

in  execution,  and  chattels  of  the  party  against  whom  such   writ  has 

issued,  and  such  sale  shall  be  held  to  convey  whatever 

interest  the  mortgagor  had  in  such  goods  and  chattels  at 

the  time  of  seizure.    20  Vic.  cap.  3,  sec.  11." 

Fees  for  14.  "  For  services  under  this  Act  the  clerks  aforesaid 

services.  shall  be  entitled  to  receive  the  following  fees  : 

(1)  "For  filing  each  instrument  and  affiadvit,  and  for 
entering  the  same  in  a  book  as  aforesaid,  twenty-five 
cents: 

(2)  "  For  searching  each  paper,  ten  cents  ;  and 

(3)  "For  copies  of  any  document  with  certificate  pre- 
pared, filed  under  this  Act,  ten  cents  for  every  hundred 
words.    20  Vic.  cap.  3,  sec.  12." 

Act  not  to  15.  »« This  Act  shall  not  apply  to  mortgages  of  vessels 

apply  to  ves-  ^gig^^a  under  the  provisions  of  any  Act  in  that  behalf, 
registered.       2^  ^c*»  caP*  3*  8ec-  10,— see  8  Vic.  cap.  5." 

Existing  16.  "  All  mortgages  and  sale  of  goods  and  chattels  regis- 

rights  saved,  tered  under  the  provisions  of  any  former  Acts  in  that 

behalf,  shall  be  held  and  taken  to  be  as  valid  and  binding  as 

if  the  said  Acts  had  not  been  repealed.    20  Vic  cap.  4, 

sec.  14." 

It  was  but  a  short  time  after  the  foregoing  statute  came 
into  force,  when  a  new  ground  of  dispute  arose.  An 
examination  of  its  provisions  will  discover  no  enactment  as 
to  the  period  of  time  from  whence  a  mortgage  or  convey- 
ance, registered  under  the  Act,  should  take  effect.  Owing 
to  the  absence  of  any  such  provisions,  a  direct  conflict  of 
judgment  arose  between  the  Court  of  Queen's  Bench  and 
Common  Pleas,  the  former  supporting  the  latter  opposing 
the  view  that  when  registered  within  the  proper  period,  the 
mortgage  or  conveyance  related  back,  and  took  effect  from 
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the  time  of  its  execution.  (/)  It  was  this  contrariety  of 
opinion,  no  doubt,  which  resulted  in  the  passing  of  the 
statute,  "  26  Vic.  cap.  46."  This  statute  amended  the 
Con.  Stat,  of  U.  C.  cap.  45,  by  adding  to  the  end  of  section 
1,  the  following : 

14  And  every  such  mortgage  or  conveyance  shall  operate 
and  take  effect  upon,  from  and  after  the  day  and  time  of 
the  execution  thereof." 

This  provision  now  forms  a  section  by  itself  in  Rev. 
Stat.  Ont.,  1887,  cap.  125.  (g) 

The  next  amending  statute  on  the  subject  of  mortgages 
and  sales  of  personal  property  was  the  statute,  "  82  Vic. 
cap.  49,"  Ont.,  which,  however,  merely  gave  greater  facili- 
ties for  the  registration  of  chattel  mortgages  and  convey- 
ances, when  made  or  executed,  or  which  effected  personal 
property  within  the  District  of  Muskoka,  and  then  was 
passed  the  statute,  "40  Vic.  cap  8,  sec.  29."  This  latter 
amendment  was  introduced  by  the  judgment  of  the  Court 
of  Queen's  Bench  in  Morrow  v.  Rourke.  (h)  The  argument  in 
this  case  was  that  the  legislature  intended  to  use  the 
words  "  in  good  faith,"  in  section  nine  (9)  of  Con.  Stat. 
U.  C.  cap.  45,  after  the  words  purchasers  and  mortgagees, 
just  as  the  words  were  to  be  found  in  sections  8  and  4  of 
this  statute  :  that  the  omission  of  them  in  section  nine  (9) 
was  accidental,  and  reading  all  the  sections  together  the 
court  ought  to  supply  the  omission.  The  court,  however, 
declined  to  incorporate  these  words,  "  in  good  faith,"  into 
section  nine  (9),  and  said,  "  Looking  at  the  Act  as  Judges, 
we  have  no  more  power  to  insert  the  words  *  in  good  faith  ' 

(/)  Feehan  v.  Bank  of  Toronto,  10  U.  C.  C.  P.  32:  Shaw  v.  Qault,  10 
U.  C.  C.  P.  23f>;  Haightv.  Mclnnis,  11  U.  C.  C.  l\  518;  Feehan  v.  Bank  oj 
Toronto,  10  U.  C.  Q.  B.  474. 

{3)  Seejxwfp.  350. 

(/*)  39  U.  C.  Q.  B.  500. 

B.M.  F 
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in  section  9  than  we  have  to  strike  them  out  of  sections 
8  and  4,  Such  a  change  would  be  so  violent  as  to  amount 
to  framing  a  new  section  instead  of  interpreting  what 
we  find,  (i)  When  we  notice  the  language  of  Harrison, 
C.J.,  in  Morrow  v.  Rourke  wherein  he  says:  "It  is  much 
safer  for  the  court  to  read  the  section  as  it  finds  it,  leav- 
ing the  legislature  to  amend  the  section,  if  the  reading  be 
not  that  which  the  legislature  intended,*  and  then  observe 
that  the  legislature  at  once  amended  the  statute  so  as  to 
operate  against  the  construction  put  upon  it  by  the  court, 
it  then  becomes  evident  that  the  court  did  not  give  that 
reading  to  the  section  which  it  was  intended  by  the  legis- 
lature it  should  have. 

The  last  amending  statutes,  prior  to  the  Revised  Statutes 
of  Ontario,  cap.  119,  were  the  statutes  40  Vic.  cap.  21,  and 
40  Vic.  cap.  8,  sec.  29.  The  provisions  of  these  statutes 
were  re-enacted  in  the  Revised  Statutes  of  Ontario,  cap. 
119,  which  latter  statute,  in  its  turn,  was  repealed,  and  in 
the  revision,  R.  S.  0.  1887,  cap.  125,  substituted  therefor. 

(i)  Per  Williams,  J.,  Green  v.  Wood,  7  Q.  B.  179. 
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CHAPTER   I. 
ON   MORTGAGES. 

The  Jews  are  said,  by  some,  to  have  origin-  The  origin  of 
ated  the  notion  of  mortgaging  and  redemption    or  gaging* 
(a)  and  to  have  transmitted  it  to  the  Greeks  and 
and  Bomans.  (b) 

The  Jewish  system  was  planned  with  the  view 
of  keeping  jfcheir  lands  in  the  same  tribes  and 
families.  With  this  object,  the  Jewish  law  did 
not  permit  a  transfer  of  any  interest  in  lands, 
for  a  period  longer  than  until  the  then  next  gen- 
eral jubilee.  This  jubilee  occurred  once  in  every 
fifty  years,  and  when  it  arrived  a  general  restor- 
ation of  property  to  the  original  owners  took 
place.  According  to  the  time,  preceding  the 
next  jubilee,  that  the  alienation  happened,  so 
was  the  extent  of  the  interest  in  the  land,  as  to 
time,  that  could  be  transferred  to  the  buyer. 

(a)  Cuncens  11,  12, 13,  14,  Ancient  Univers.  History,  vol.  2, 130,  131 : 
Bacon's  Abr.  Tit.  Mortgags. 
(&)  Herman  on  Mortgages,  p.  23. 
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Right  of  re-  The  vendor  had,  however,  at  any  period  the 
right  of  redemption,  upon  payment  of  the  value 
of  the  lands,  from  the  date  of  redemption  to  the 
next  approaching  jubilee,  upon  the  arrival  of 
which,  if  not  in  the  meantime  redeemed,  the 
lands  reverted,  released  from  the  debt,  to  the 
vendor  and  his  heirs,  (c) 

Under  the  feudal  law,  the  tenant  was  the 
person  on  whom  the  lord  depended  for  his 
personal  service,  hence  it  was,  that  the  feuda- 
tory could  not  obtrude  a  tenant  on  his  lord 
without  the  latter's  permission,  and,  inasmuch 
as  to  mortgage  was,  and  is,  to  alienate  upon  con- 
dition, and  the  tenant  could  not  alienate  without 
license,  so  neither  could  he  mortgage  without 
license. 

With  the  reign  of  Henry  III.  (d)  two  ways  of 
mortgaging  lands  were  introduced,  as  a  result 
of  the  statutory  license  for  alienation  then  be- 
stowed, and  of  the  recognition  of  the  legal  maxim 
that  the  purity  of  a  fee  simple  imported  the  power 
of  disposing  of  it  as  the  owner  pleased. 

As  a  result  of  loosening  the  restrictions  against 
alienation  of  land  by  way  of  mortgage,  real  pro- 
perty advanced  in  value.     It  still  remained  the 
great  source  of  political  power,  but  became  less 
than  before,  the  foundation  of  feudal  grandeur. 
The  ability  to  mortgage  furnished  a  new  resource, 
which  soon  proved  inadequate   to   the   varied 
Attention      demands  of  industry,  and  so  attention  became 
called  to        attracted  to  chattel  property,  which,  until  the 
perty.   PF°    decline  of  the  feudal  tenures,  had  continued  in 

(c)  Powell  on  Mortgages,  4th  Ed.,  p.p.  1,  2. 

(d)  9  H.  3,  32 :  18  Ed.  1. 
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a  state  of  significance.  With  the  increase  in 
individual  and  national  wealth,  chattel  property 
became  more  and  more  an  object  of  growing 
solicitude.  An  easy  method  of  supplying  the 
necessities  of  occasions  was  found  in  mortgaging 
chattels,  hence  it  has  been  said  that  the  primi- 
tive idea  of  mortgaging  ought  to  be  referred 
more  to  the  introduction  of  order  and  civilization 
among  mankind,  than  to  the  invention  of  any 
particular  set  of  people. 

For  the  tranquility  of  every  commonwealth 
(depending  so  greatly  as  it  does  on  mutual  as- 
sistance), it  is  absolutely  necessary  that  recourse 
should  be  had,  even  in  its  infancy,  to  this  sys- 
tem of  lending  on  security. 

In  Deuteronomy  (e)  is  found  laid  down  the  law 
of  Moses  as  to  pledges,  so  that  it  is  clear  the 
practice  of  borrowing,  by  way  of  bailment,  ex- 
isted at  a  very  remote  period.  As  time  advanced, 
the  needs  of  the  borrower  necessitated  his  actual 
possession  of  the  security,  and,  with  the  increas- 
ing demands  of  extending  commerce,  the  prac- 
tise of  mortgaging  came  to  be  preferred  to  that 
of  pledging. 

Mortgaging,  as  practised  in   modern   times,  Origin'of 
seems  to  owe  its  introduction  to  the  civil  law,  ^^JS3§S& 
and  the  following  description  from  the  Eoman  in  modern 
law  is  applicable  to  a  mortgage  of  chattels — "Si 
a  te  comparavit  is,  cujus  meministi,  et  convenit,  ut 
ti  intra  certum  tempus  solutafuerit  data  quantitas, 
fit  res  inempta,  remitti  hanc  conventionem  rescrip- 
to  nostro  non  jure  petis.     Sed  si  se  subtrahat,  ut 
jure  dominii   eandem  rem  retineat:     Denuncia- 

M  Chap.  24. 
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tionia  et  obsignationis  depositionisque  remedio  con- 
tra fraudem  potes  jure  tuo  consulere  (/). 

Definition  of     A  bill  of  sale  is  an  instrument  in  writing, 

'  generally,  but  not  necessarily,  under  hand  and 

seal,  whereby  one  man  transfers  to  another  the 

property  he  has  in  goods  and  chattels,  (g)  and 

is  properly  a  bill  to  denote  a  sale,  (h) 

Distinction  Bills  of  sale,  or  rather  sales  of  personal  pro- 
lute'anTcon-  Per*y>  may  be  of  two  kinds,  namely,  absolute  and 
ditionai  sale,  conditional.  In  the  case  of  an  absolute  sale, 
the  property  granted  passes  eo  instanti  to  the 
grantee,  so  that  he  from  that  moment  becomes 
the  real  and  true  owner.  In  the  case  of  a  con- 
ditional sale,  the  property  does  not  pass  imme- 
diately to  the  grantee,  but  its  transfer  is  limited 
on  some  future  or  uncertain  event,  upon  the  hap- 
pening of  which,  the  property  passes  to  the 
grantee,  so  that  then,  and  not  until  then,  will 
he  become  the  real  and  true  owner.  Of  the 
former  class  is  the  ordinary  sale,  for  instance, 
of  a  horse,  of  which  possession  must  be  taken 
by  the  vendee ;  or  else  a  bill  of  sale  thereof, 
drawn  up  and  executed  so  as  to  fulfil  the  require- 
ments of  the  Act  respecting  Bills  of  Sale  and 
Chattel  mortgages,  must  be  filed  in  compliance 
with  that  Act.  Of  the  latter  class  is  the  case  of 
one  assigning  his  furniture  to  another  in  case 
the  assignor  shall  fail  to  perform  a  condition  by 
a  given  day,  and  in  the  meantime  and  until  such 
failure,  that  the  furniture  shall  continue  the  prop- 
erty of  the  assignor,  and  not  vest  in  the  assignee 

(/)  Cod.  1.  4,  t.  54.  s.  7. 

(g)  Beaumont  on  Bills  of  Sale. 

(h)  Per  Parke,  B.,  Simpson  v.  Wood,  21  L.  J.  (Ex.)  153. 
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unJess  and  until  failure  in  the  performance  of 
the  condition,  from  which  time  the  assignee 
becomes  the  true  owner,  (t)  Inasmuch  as  in 
such  cases  the  property  does  not  pass  at  the  time 
of  the  sale,  such  transactions  are  not  within  or 
governed  by  the  above  mentioned  Act.  In  so 
many  respects  there  is  an  assimilation  between 
the  law  applicable  to  bills  of  sale  and  chattel 
mortgages,  that  in  the  following  pages  the  law 
pertaining  to  both  will  be  treated  of  under  the 
subject  of  mortgages,  and,  though  it  may  appear 
that  the  difference  is  lost  sight  of,  a  reference  to 
the  law  of  bills  of  sale,  when  necessary,  will  not 
be  omitted. 

The  word  chattel-mortgage  is  a  compound  The  word 
word  formed  of  two  words,  chattel  and  mort-  Mortgage." 
8*8*-  (j)  The  word  mortgage  is  derived  from 
the  two  .French  words,  "  mort,"  meaning  dead, 
^d  "  gage,"  meaning  pledge,  (k)  According  to 
Littleton,  Coke  and  others,  a  mortgage  is  called 
a  dead  pledge  because,  in  case  of  non-payment  of 
the  debt,  at  the  time  limited,  the  land  was  for- 
ever dead,  and  gone  from  the  mortgagor ;  and, 
in  case  of  payment,  it  became  dead  as  to  the 
mortgagee.  (I) 

A  mortgage  of  chattels  is  a  contract  entered  Definition  of 
into  between  parties,  of  whom  one  is  the  mort-  Mortgage. 
gagor  and  the  other  the  mortgagee,  whereby  the 
mortgagor  sells,  assigns  and  transfers  to  the 
mortgagee  certain  goods  and  chattels  upon  the 
terms,  that  the  sale,  assignment  or  transfer  is  to 

(t)  Cavanagh  on  the  Law  of  Money  Securities,  p.  163. 

(j)  Herman  on  Mortgagee,  1. 

(*)  Wharton's  I>aw  Lexicon,  2nd  Ed. 

(/)  Worcester's  Diet.  933 ;  Beam's  Glanville,  252. 
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be  void  on  the  payment  of  a  sum  of  money,  or 
the  performance  of  a  certain  condition  at  an 
appointed  time,  and  that  the  mortgagor,  in  the 
meantime,  and,  until  default,  is  to  have  posses- 
sion and  the  use  of  the  goods  and  chattels  sold, 
assigned  and  transferred. 
Considera-        Without  a  consideration  there  cannot  be   a 
to°a  Hon*1*1  mortgage :  the  very  essence  of  a  mortgage  is,  that 
gage.  there  shall  be  a  debt,  the  security  for  which  is  the 

mortgage.  As  between  the  parties  themselves  it 
may  be  a  verbal  mortgage;  but,  to  secure  its 
validity,  as  to  third  persons,  it  must  be  in  writ- 
ing. It  is  the  creation  of  an  interest  in  property, 
defeasible  or  liable  to  be  annulled  upon  the  pay- 
ment of  money,  or  the  fulfilment  of  a  certain  con- 
dition, or  the  performance  of  some  act;  but 
should  the  money  not  be  paid,  or  the  condition 
not  be  fulfilled,  or  the  act  not  to  be  performed, 
then  from  the  moment  of  default,  the  interest  of 
the  mortgagee,  becomes  absolute  at  law  in  the 
property  mortgaged,  and  remains  vested  in  him. 
(m)  "  It  is  a  security  founded  on  the  common  law." 
and  perfected  by  a  judicious  and  wise  application 
of  the  principles  of  redemption  of  the  civil  law." 
(n)  "  The  debt  is  the  principal,  and  the  mort- 
gage the  incident."  (o)  "  It  is  not  only  a  lien  for 
a  debt,  but  a  transfer  of  the  property  itself,  as  a 
security  for  the  debt,  (p)  defeasible  by  the  per- 
formance of  the  condition  according  to  its  legal 
effect,  (q) 

(m)  Sands  v.  Standard  Ins.  Co.,  26  Gr.  11G. 

(ti)  Coote  Mort. 

(o)  Jackson  v.  fl  illard,  4  Johns.  4. 

(p)  Conard  v.  At.  Ins.  Co.,  1  Pet.  386. 

(q)  Erskine  v.  Townsend,  2  Mass.  495. 


Digitized  by 


Google 


ON   MORTGAGES.  7 

It  is  in  effect  a  chose  in  action,  subject  to  the  A  Mortgage 
incidents  thereof,  the  debt  created  being  its  prin-  chose  in  ac- 
cipal  object,  and    the  goods  mortgaged  being tion- 
merely  security  for  the  debt,  (r) 

Snch  a  mortgage,  unlike  a  pledge,  is  some- 
thing more  than  a  mere  security.  It  is  a  condi- 
tional sale  of  chattels,  and  operates  so  as  to 
transfer  the  legal  estate  to  the  mortgagee,  to  be 
defeated  only  by  a  full  performance  of  the  con- 
dition, whatever  that  may  be.  Upon  breach  of 
the  condition,  the  mortgagee  may  at  once  take 
possession  of  the  chattels  mortgaged,  and,  so  far 
as  the  legal  rights  of  the  parties  are  concerned, 
he  may  henceforth  treat  the  chattels  as  his  own : 
he  may  sell  them,  or  give  them  away ;  squander 
them  or  destroy  them.  (*) 

Mortgages  of  movable  or  personal  property  Mortgages, 
may  be  divided  into  four  classes :  ^2^ 

(1)  Mortgages  of  goods  and  chattels  of  a  cor- 
poreal nature  other  than  registered  vessels. 

(2)  Mortgages  of  vessels  and  shares  therein. 

(3)  Mortgages  of  stock  and  shares  in  com- 
panies. 

(4)  Mortgages  of  other  incorporeal  pro- 
perty, (t)  It  is  the  purpose  of  this  work  to  deal 
with  mortgages  which  come  within  the  first  class, 
and  more  particularly  in  connection  therewith, 
a8  effected  by  the  statutes  relating  thereto. 

Unlike  a  pledge,  a  mortgage,  being  a  convey- 
ance upon  a  condition,  should  properly  be  made 

(f)  Cameron,  J.,  Martin  v.  Bearman,  45  U.  C.  R.  212. 
(•)  Jones  on  Ch.  Mortgages,  2nd  Ed.  p.  1 :  Porter  v.  Parmley,  43  How. 
gj  *•)  Pr.  445,  34  N.  Y.  Sup.  Ct.  398:  Tompkins  v.  Batie,  11  Neb.  147, 

W  Cavanagh  on  the  Law  of  Money  Securities. 
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by  deed,  though  this  is  not  absolutely  necessary, 
and  because  at  common  law  a  valid  sale  or  trans- 
fer of  property  need  not  be  in  writing,  a  mortgage 
of  chattels  may  even  be  made  by  word  of  moutb, 
except  in  so  far  as  the  circumstances  of  each  case 
may  bring  the  transaction  under  the  operation 
of  the  Statute  of  Frauds,  or  under  the  operation 
of  a  statute  requiring  the  registration  or  filing  of 
mortgages,  (u) 
29,ch.n,c.3,     When  the  property  in  goods  is  transferred  by 
*-  1^GBeo1' IV'  virtue  of  a  mere  contract  of  sale,  coming  under 
the  operation  of  the  Statute  of  Frauds,  the  law, 
appertaining  thereto,  is  to  be  found  in  the  Sta- 
tutes 29,  ch.  II.,  c.  8,  sec.  17,  and  9  Geo.  IV.,  c. 
14,  s.  7.  (x) 
Sales  of  £10      Under  these  statutes,  in  order  to  make  valid 
mpwar  8-saieg  Qf  personality,  of  and  exceeding  £10  in 
value,  one  of  three  alternatives  must  exist.  There 
must  be — 

(1)  Acceptance  and  actual  receipt ;  or, 

(2)  The  passing  of  something  to  bind  the  bar- 
gain, or  by  way  of  part  payment ;  or, 

(3)  A  note  in  writing  of  the  bargain,  signed 
by  the  party  to  be  charged,  or  his  agent  law- 
fully authorized,  (y) 

As  pointed  out  in  Millar's  bills  of  sale,  it  is 
opportune  here  to  remind  the  reader,  that  under 
the  third  alternative,  in  order  to  satisfy  the  word 
"bargain"  the  names  of  both  parties  must  ap- 
pear in  the  memorandum,  (z)  although  only  the 

(u)  Flory  v.  Denny,  7  Ex.  581,  21  L.  J.  (Ex.)  223 :  Halpenny  v.  Pennock, 
33  U.  C.  R.  229 :  Paterson  v.  Mauglian,  39  U.  C.  R.  379. 

(x)  Lord  Tenterden's  Act. 

(y)  Millar's  Bills  of  Sale,  9. 

(z)  Vandenbergh  v.  Spooner,  L.  R.  1  Ex.  316 ;  Cooper  v.  Smith,  15  East 
103. 
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signature  of  the  party  to  be  charged  is  necessary; 
and  the  price  for  which  the  goods  are  sold  should 
also  be  stated,  (a) 

Familiarity  with  the  former  statute  will,  never- 
theless, be  found  useful  in  its  application  to 
property ;  for  it  affords  a  guide  as  to  property, 
the  subject  matter  or  not,  of  a  chattel  mortgage 
or  bill  of  sale,  (a) 

A  mortgage,  made  without  deed,  may  be  valid, 
although  no  transfer  of  possession  of  the  chattel 
mortgaged  has  taken  place,  (c)  It  may  be  valid 
if  made  by  simple  contact,  (d)  The  only  utility 
of  a  writing,  not  under  seal,  being  to  prove, 
with  precision  and  accuracy,  the  nature  of  the 
interest  intended  to  be  passed,  (e) 

A  mortgage  of  chattels  need  not,  of,  course,  A  Mortgage 
be  under  seal.  (/)  SStoS!^ 

Though  there  may  be  a  verbal  mortgage,  such 
an  agreement  will  only  be  valid  as  between  the 
parties  to  the  transaction.  For  the  protection 
of  creditors  and  others,  dealing  with  a  mortgagor, 
the  statute  law  requires,  as  an  essential  ele- 
ment of  such  a  transaction,  that  the  mortgage 
shall  be  in  writing,  and  in  order  that  they  may 
have  notice  of  the  true  position  of  his  property, 

(a)  Elmore  v.  Kingscote,,  5  B.  &  C.  583  :  Hoadley  v.  APLeine,  10  Bing. 
482. 

{b)  See  Evans  v.  Roberts,  5  B.  &  C.  829:  Parker  v.  Staniland,  11  East, 
362 :  Warwick  v.  Bruce,  2  M.  &  S.  205  :    Wm.  Saunders,  vol.  1,  277  c.  • 
Sainsbury  v.  Matthews,  4M.4W.  343:  Smith  v.  Surrnan,  9B.&C.  561 
Joiies  v.  Flint,  10  Ad.  <ft  El.  753 :    Carrinyton  v.  Roots,  2  M.  &  W.  248 
Rodwell  v.  Phillips,  9  M.  &  W.  505. 

(c)  Mauyhan  v.  Sliarpe,  17  C.  B.  N.  S.  443 :  34  L.  J.  C.  P.  19  ;  11  Jar.  N. 
S.989. 

(d)  Florry  v.  Denny,  7  Ex.  581. 

(<)?«•  Tindall,  C.  J.,  Reeves  v.  Capper,  5  Bing.  N.  C.  139. 
(/)  Paterson  v.  Maughan.  39  U.  C.  R.  379 :  Hall  v.  Collins  Bay  Co.,   12 
App.  R.65:  Thompson  v.  Pettitt,  10  Q.  B.  101. 
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that  the  instrument  shall  be  registered  in  an 
office  selected  for  that  purpose,  unless,  of  course, 
the  property  mortgaged  be  delivered  to  and  re- 
tained by  the  mortgagee,  and  then  the  trans- 
action assumes  more  the  character  of  a  pledge 
than  of  a  mortgage. 
Distinction        The  distinction  between  a  verbal  mortgage 

^^>rtgVaegean<i  a  Pled8e»  is  that  in  tlie  ca8e  °*  a  mortgage, 
and  a  pledge,  title  in  the  property  passes  to  the  mortgagee,  the 
possession  remaining  in  the  mortgagor,  whereas 
in  the  case  of  a  pledge  the  possession  of  the 
property  passes  to  the  pledgee,  he  retaining  a 
lien  thereon,  while  the  title  to  the  property  never 
passes  from  the  pledgor,  (g) 

In  a  verbal  mortgage,  no  more  than  in  a  writ- 
ten mortgage,  is  delivery  indispensible,  and  in 
those  cases  wherein  a  verbal  mortgage  is  suffi- 
cient in  law,  any  words  which  serve  to  transfer 
the  property  as  security  for  a  debt,  or  obligation 
of  any  kind,  will  suffice  to  create  a  mortgage. 

Though  a  writing  is  necessary  to  constitute  a 
valid  mortgage  as  against  creditors  of  the  mort- 
gagor, or  his  subsequent  purchasers  or  mort- 
gagees in  good  faith,  in  those  cases  within  the 
scope  of  the  Chattel  Mortgage  Acts,  yet  no  par- 
ticular form  of  conveyance  is  requisite,  so  long 
as  the  formalities  of  these  statutes  are  complied 
with, 
instrument       Though,  on  the  face  of  the  instrument,  it  be 
its  face  may  an  absolute  bill  of  sale,  it  may  yet  be  shown  to 
be  wndition- be  con<*itional ;  but,  only  when  originally  it  was 
ai.  intended  as  a  security ;  for  unless,  in  its  incep- 

tion, it  was  in  reality  a  conditional  conveyance, 

(g)  Beeimn  v.  Lawton,  37  Me.  543. 
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a  subsequent  act  cannot  alter  its  character.  It 
is  not  essential  that  the  condition  should  be  in- 
serted in  the  bill  of  sale  itself,  in  order  to  con- 
stitute a  legal  mortgage ;  if,  however,  a  defea- 
sance be  subsequently  executed,  the  two  instru- 
ments will  be  construed  together,  as  part  of  the 
same  transactions,  provided  the  defeasance  be 
executed  in  pursuance  of  an  agreement  to  ex- 
ecute it  as  part  of  the  original  transaction.  The 
two  instruments  then  constitute  a  mortgage  as 
between  the  parties,  (h) 

A  subsequent  defeasance,  not  executed  in  pur- 
suance of  an  agreement  to  do  so,  as  part  of  the 
original  transaction,  is  void  in  law,  and  no  action 
will  lie  upon  it,  ex  nudo  pacto  non  oritur  actio, 
unless,  however,  it  be  made  upon  an  entirely 
new  consideration ;  (i)  hence,  of  course,  a  de- 
feasance cannot  be  engrafted  on  a  bill  of  sale  by 
parol ;  (j )  and  when  originally  the  conveyance 
was  intended  as  a  conditional  assignment,  it  will 
be  so  treated,  even  though  the  parties  may  have 
subsequently  agreed  that  the  property  shall  not 
be  redeemable,  or  that  the  right  of  redemption 
shall  be  confined  to  a  particular  time,  or  to  a 
particular  class  of  persons,  (k)  The  condition 
may  be  written  at  the  end  of  the  instrument,  (I) 

or  indorsed  upon  it,  or  it  may  be  contained  in  a 


(h)  Millar's  Bills  of  Sale,  23:  Lund  v.  Land,  1  N.  H.  39:  Holmes 
Grant,  8  Paige  243 :  S  wetland  v.  S tee t land,  3  Mich.  482. 

(0  Freeman  v.  Baldwin,  13  Ala.  246. 

( j )  Pennock  v.  McCormack,  120  Mass.  175. 

(A)  Dixon  v.  Parker,  2  Ves.  225  :  Dougherty  v.  McCready,  6  G.  &  J.  275  : 
Herman  on  Mortgages,  p.  40,  cases  there  cited. 

(/)  Kent  v.  Allbritain,  4  How.  (Miss.)  317. 


Digitized  by 


Google 


12  BABRON   ON   MORTGAGES,    ETC. 

separate  paper,  executed  and  delivered  simul- 
taneously with  the  absolute  bill  of  sale,  (m) 

When  an  in-  In  the  case  of  an  absolute  sale  of  chattel  pro- 
sointeoii face Per*y»  when  the  vendee  at  the  same  time  leases 
becomes  a  the  property  to  the  vendor,  by  an  instrument 
containing  an  agreement,  whereby  the  latter  has 
the  privilege  of  buying  back  the  property  at  a 
fixed  price,  the  bill  of  sale  becomes  in  law  a 
mortgage,  (n) 

An  instrument,  absolute  upon  its  face,  may 
yet  be  shown  to  be  a  conditional  conveyance,  and 
parol  evidence  will  be  received  to  shew  what  was 
the  intention  of  the  parties  ;  and  all  the  circum- 
stances in  connection  with  the  instrument  will 
be  looked  at  in  determining  this.  Such  evidence 
will  always  be  received  to  shew  that  the  instru- 
ment, though  absolute  in  form,  was  intended  to 
secure  a  debt,  but  the  fact  of  a  condition  being 
attached  to  the  conveyance,  must  be  established 
by  clear  and  most  positive  evidence.  The  courts* 
indeed,  will  receive  such  evidence,  and  treat  an 
instrument  absolute  on  its  face  as  a  mortgage, 
as  against  third  parties,  who  with  actual  notice, 
or  such  knowledge  of  the  facts  as  charges  them 
with  notice,  have  purchased  the  chattels  from 
the  mortgagor,  in  payment  of  an  honest  debt, 
due  from  the  mortgagor  :  but  this  is  not  so,  of 
course,  where  third  parties,  without  notice,  have 
in  perfect  good  faith  purchased  the  property 
confiding  in  the  absolute  title,  apparently  given 


(m)  Jones  on  Ch.  Mtges. :  Brown  v.  Bement,  8  Johns,  (N.  Y.)  96  :  Barnes 
v.  Hulcumb,  12  Sm.  &  M.  (Miss.)  30G. 

(n)  Inre  Gurney,  7  Biss.,  414. 
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OieiT  vendor  by  the  instrument  under  which  he 
claimed  to  own  the  property,  (o) 

Parol  evidence  will  be  received,  not  that  the  Parol  evi- 
matrument  may  thereby  be  contradicted,  but  for  r^t^. en 
the  purpose  of  raising  an  equity  paramount  to 
its  terms,  (p)  The  earliest  cases  admitted  this 
evidence  on  the  ground  of  fraud,  (q)  accident, 
intimidation,  ignorance,  undue  influence,  sur- 
prise or  mistake,  (r)  but,  it  is  yet  clear  that 
where  none  of  these  elements  exist,  it  might,  in 
some  cases,  be  inequitable  not  to  treat  as  a 
mortgage  an  instrument  absolute  in  form,  and 
the  doctrine  that  now  prevails  is  to  admit  parol 
evidence,  upon  the  broad  ground  of  reaching  the 
intention  of  the  parties  at  the  time  of  the  origi- 
nal transaction,  after  it  has  been  made  manifest 
by  written  evidence,  legally  admissible,  or  by 
the  conduct  or  admission  of  the  party,  that  the 
transaction  could  not  have  been  such  as  the 
deed  represents  it  to  be.  (a) 

(o)  Per  Strong,  J.,  Greenshields  v.  Barnhart,  5  Chy.  99:  Omaha  Book  Co. 
v.  Sutherland,  10  Neb.  384:  8.  c.  6  N.  W.  Rep.  367  :  Morgan  v.  Shinn,  15 
Wall.  106. 

(p)  LeTarge  v.  DeTuyll,  3  Gr.  369  :  Holmes  v.  Matthews,  3  Or.  379 : 
Dabneyv.  Green,  4  H.  <fe  N.  101  :  Parks  v.  Hall,  8  Pick.  206:  Tyler  v. 
Strange,  21  Barb.  198 :  Walker  v.  Walker,  2  Atk.  99  :  Dixon  v.  Parker,  2 
Ves.  225:  Young  v.  J'eachey,  2  Atk.  207:  Langton  v.  Horton,  6  Beav.  9 : 
Jones  v.  Statham,  3  Atk.  388 :  Bell  v.  Carter,  17  Beav.  11 :  Murphy  v. 
Taylor,  1  Irish  Ch.  R.  92. 

(q)  Stewart  v.  Horton,  2  Chy.  45. 

(r)  Cook  v.  Oudger,  2  Jones  Eq.  172  :  Glisson  v.  Hill,  2  Ja.  256  :  English 
v.  Lane,  1  Portea,  328 :  Smith  v.  Pearson,  24  Ala.  358. 

(j)  Johnson  v.  Clark,  5  Ark.  321 :  Fuller  v.  Parrish,  3  Mich.  211 :  Tyler 
v.  Strong,  21  Barb.  (N.  Y.)  198 :  Ross  v.  Norvell,  1  Wash.  14 :  La  Roche  v. 
O'Hagan,  et  ai„  1  O.  R.,  Q.  B.  D.  300  :  Mc Mullen  v.  Williams,  5  A.  R.  518: 
Pappineau  v.  Gurd,  2  Chy.  512 :  Barnhart  v.  Patterson,  1  Chy.  459 : 
Holmes  v.  Matthews,  3  Chy.  379  :  6  Chy.  108:  Bernard  v.  Walker,  2  E.  & 
A.  121:  Barr  v.  Barr,  15  Chy.  27:  Campbell  v.  Durkin,  17  Chy.  80: 
Williams  v.  Williams,  14  Ark.  218 :  Bishop  v.  Bishop,  13  Ala.  475  :  Harris 
v.  Miller,  B0  Ala.  231 :  Scott  v.  Brittain,  2  Terg.  215 :  Bingham  v.  Thomp- 
son, 4  Nev.  224 :  Arnold  v.  Mattison,  3  Rich.  Kq.  192  :  Price  v.  Kaines,  59 
111.  276  :  Read  v.  Jewett,  5  Me.  96  :  West  v.  Hendrix,  28  Ala.  226. 
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How  inten-  The  intention  is  gathered  from  the  surround- 
ion  ga  e  .^  circum8tance8,  not  alone  those  at  the  incep- 
tion and  completion  of  the  transaction,  but  all 
subsequent  thereto,  from  which  any  deduction 
can  be  made  as  to  what  was  the  real  intention  of 
the  parties. 

Evidence  of  the  declaration  of  the  parties  at 
the  time  of  the  transaction,  that  it  should  be  a 
mortgage  or  a  sale,  is  of  little  moment.  The 
admission  of  Such  evidence  involves  an  enquiry 
into  an  imputed  fraud,  and  the  law  does  not 
presume  that  any  man  has  acted  or  desires  to 
act  fraudulently,  but  presumes  the  contrary, 
until  the  fraud  is  shown,  (t)  But  inadequacy  of 
consideration,  (u)  the  simple  existence  of  a 
previous  debt  from  vendor  to  vendee,  the  con- 
tinuing in  possession  of  the  grantor  of  pro- 
perty, (v)  the  conditions  and  circumstances  of 
the  conveyance,  (w)  the  seeking  of  a  loan  by  the 
vendor  from  the  vendee  are  all  circumstances 
which  may  be  looked  to  in  order  to  ascertain  the 
real  intention  of  the  parties,  and  from  which  a 
mortgage  may  be  presumed. 
Defeasance  A  subsequent  writing,  reciting  that  it  was 
quen^iting8^6^  be*ween  the  parties,  at  the  time  the  deed 
of  sale  was  executed,  that  if  the  vendor  should 
repay  to  the  vendee  by  a  specified  day,  the 
amount  of  the  consideration  expressed  in  the 

{t)  Matthews  v.  Holmes,  5  Chy.  33  :  Calvard  v.  Waugh,  3  Jones,  (N.  C.) 
Eq.  335 :  Blackwell  v.  Overby,  6  Ired.  (N.  C.)  Eq.  38. 

(u)  Stewart  v.  Horton,  2  Chy.,  45  :  Pappineau  v.  Gurd,  2  Chy.  512:  Todd 
v.  Hardie,  5  Ala.  698:  Brown  v.  Dewey,  2  Barb.  28:  English  v.  Lane,  1 
Porter,  328:  Bentley  v.  Phillips,  2  W.  A  M.  426:  Wilton  v.  Weston,  4 
Jones  Eq.  349 :  Williams  v.  Owen,  5  M.  &  C.  303  :  Langton  v.  Horton,  5 
Beav.  19. 

(v)  Le  Targe  v.  DeTuyll,  1  Chy.  227 :  Barnhart  v.  Patterson,  1  Chy.  459. 
(w)  Whitcombv.  Sutherland,  18  111.  578. 
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deed,  the  latter  would  reconvey  the  property, 
though  not  in  itself  sufficient  to  negative  the 
absolute  sale,  yet  strengthening  other  evidence 
of  a  doubtful  nature  in  that  direction,  has  been 
held  to  give  an  absolute  conveyance  the  oper- 
ation of  a  mortgage,  (x)  In  fact,  when  upon 
the  face  of  the  instrument  a  doubt  arises  as  to 
the  nature  of  the  instrument,  as  originally  in- 
tended, the  courts  generally  will  treat  a  bill  of 
sale  absolute  in  form  as  a  mortgage  security,  and 
will  not  allow  a  grantee  to  hold  the  property 
discharged  of  parol  trusts,  that  were  attached 
to  it  by  bis  consent,  (y)  This  tendency  in  the 
courts  is  the  result  of  the  principle  that  the  ends 
of  justice  are  more  apt  to  be  attained,  and  fraud 
and  oppression  prevented,  by  construing  an  in- 
strument as  defeasible  rather  than  as  indefea- 
sible, (z) 

The  intention  of  the  parties  is  to  be  arrived  at 
from  the  evidence,  entirely  apart  from  the  form 
of  the  instrument,  and  the  question  is  one  that 
a  jury  may  decide,  whether  from  the  accom- 
panying circumstances  the  instrument  is  in  sub- 
stance a  mortgage  or  not.  (a)  For  instance, 
where  the  consideration  in  the  bill  of  sale  was 
$200,  which  the  vendor  agreed  to  repay  if  he 
could,  but,  if  not,  that  he  would  sell  to  the  vendee 
for  $1,000,  and  subsequently,  further  sums  were 
paid  which  made  up  this  sum  of  $1,000,  it  was 
a  question  for  the  jury,    from  all  the  circum- 

(x)  Locke  v.  Palmer,  26  Ala.  312. 

(y)  Herman  on  Ch.  Mtgee.  54. 

(z)  Swell  v.  Price,  32  Ala.  97. 

(a)  Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  475. 
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16  BARRON   ON   MORTGAGES,    ETC. 

stances,  to  say  whether  the  instrument,  absolute 

on  its  face,  was  a  bill  of  sale  or  mortgage,  {b) 

Question  of       While  the  question  of  intention  of  the  parties, 

8° jury,°que8^ as  to  whether  the  instrument  was  intended  to 

*ion  °f  eff«*  operate  as  a  mortgage,  or  a  bill  of  sale,  may  be 

for  the  Court.    r  .  °  °  \.         £    ,    x,  . ' 

one  for  a  jury,  the  question  of  whether  an  instru- 
ment, in  itself,  is  or  is  not  a  mortgage,  is  one  of 
law  and  as  such  of  course  for  the  determination 
of  the  court. 

The  intention  being  gathered  from  evidence  of 
facts  surrounding  each  case,  the  question  of  debt 
or  no  debt  becomes  some  times  important,  in 
determining  the  nature  of  the  transaction.  Where 
there  was  a  debt,  and  it  still  subsists  after  the 
giving  of  the  bill  of  sale,  and  the  debt  be  in 
some  way  connected  with  the  bill  of  sale,  the 
presumption  of  the  intention  being  that  the  bill 
of  sale  should  be  a  mortgage,  becomes  very 
strong;  if,   however,  the  debt   becomes  extin- 
guished by  the  sale,  then  the  presumption  is  the 
other  way.  (c) 
What  facta        Apart  then  from  intention,  enquiry  may  be 
saiel  mort?f  m&de  as  to  what  facts  actually  do  give  to  an 
gage.  absolute  bill  of  sale  the  operation  and  effect  of 

a  chattel  mortgage. 

A  bill  of  sale  of  goods  to  secure  a  debt, 
possession  remaining  with  the  vendor  is  a  mort- 
gage, and,  as  such,  subject  to  the  statutory 
regulations  as  to  form  and  registration,  (d) 
"  The  mere  fact  that  an  instrument  does  not 

(b)  Goodwin  v.  Kelly,  42  Barb.  (N.  Y.)  194. 

(c)  Sewell  v.  Henry,  9  Ala.  24,  31 :  Ellen  v.  Radford,  7  Ala.  724. 

(d)  McMartin  v.  McDougaU,  10  U.  C.  Q.  B.  399 :  Bissell  v.  Hopkins,  3 
Cow,  (N.  Y.)  166 :  McFadden  v.  Turner,  3  Jones  (N.  C.)  L.  481 :  Rot*  v. 
Rots,  21  Ala.,  322  :  Moore  v.  Pumpelly,  46  Wis.  660. 
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contain  terms  of  defeasance,  cannot  be  at  all 
decisive  in  determining  the  question,  whether  it 
shall  be  considered  a  mortgage  or  not.  If  from 
the  entire  instrument,  either  standing  alone,  or 
read  in  the  light  of  the  surrounding  circum- 
stances, it  appears  to  have  been  given  as  security, 
it  mast  be  considered  as  a  mortgage,  and  the 
law  will  apply  thereto,  the  rules  applicable  to 
mortgages."  (e)  In  the  case  of  Cooper  v.  Brock, 
a  bill  of  sale  absolute  in  form  contained  this 
clause :  "  This  bill  of  sale  is  given  for  the  security 
of  moneys  advanced."  A  writing  in  the  words 
following:  "  Turned  out  and  delivered  to  A.  one 
white  and  red  cow,  which  he  may  dispose  of  in 
fourteen  days  to  satisfy  an  execution  "  the  pos- 
session of  the  cow  being  left  with  the  debtor,  was 
held  to  be  a  mortgage.  (/)  A  provision,  whereby 
the  vendor  shall  remain  in  possession  of  pro- 
perty transferred  by  virtue  of  a  bill  of  sale, 
until  the  expiration  of  a  certain  time  allowed 
for  payment  of  a  previous  debt,  gives  to  the  in- 
strument one  of  the  essential  elements  of  a 
mortgage,  (g)  Where  the  tenant  "turned  out 
his  black  cow  as  security  for  the  rent,"  and  the 
lease  contained  an  agreement  that  the  landlord 
could  take  it  in  default  in  payment  of  the  rent, 
from  the  tenant,  in  whose  possession  the  cow 
remained,  the  entire  transaction  was  considered 
to  be  a  mortgage.  (/*)  A  bill  of  sale,  with  a  con- 
dition for  redemption,  makes  the  instrument  a 

(e)  Marston,  J.,  in  Cooper  v.  Brock,  41  Mich.  488,  S.  o.  2  N.  W.  Rep.  660. 

(f)  Atwater  v.  Mower,  10  Vt.  75. 

W  *W  v.  Ransom,  39  How.  (N.  Y.)  Pr.  429 :  Gifford  v.   Ford,   532  : 
Blodgett  v.  Bbdgett,  48  Vt.  32. 

(QCotyiv.  Barnes,  20  Vt.  78. 

B.M.  2 
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mortgage,  (i)  and  so  does  a  contract  in  the  bill 
of  sale  securing  an  endorser  or  surety  against 
liability,  (j)  So  also  does  taking  a  judgment 
for  the  consideration  money,  mentioned  in  the 
bill  of  sale,  stamp  the  instrument  with  the 
character  of  a  mortgage,  (ft)  And  so  also  is  a 
bill  of  sale  a  mortgage,  when  the  vendee  retains 
the  right  to  demand  repayment  of  the  money, 
notwithstanding  the  purchase,  and  should  the 
property  be  lost.  (/) 

In  those  cases,  wherein  the  property  is  not 
delivered  from  the  vendor  to  vendee,  the  reason 
for  holding  the  bill  of  sale  to  be  a  mortgage, 
seems  to  be  that  in  no  other  way  can  effect  be 
given  to  the  instrument ;  it  could  not  be  a  pledge 
because  of  the  essentials  requisite  in  a  pledge ; 
namely,  delivery,  being  absent,  (m)  A  writing, 
acknowledging  the  receipt  of  a  sum  of  money, 
for  the  payment  of  which  by  a  certain  day 
assignment  is  made  of  a  negro  girl,  is  a  mort- 
gage, (n)  A  written  privilege  to  a  man  to 
redeem  his  property  within  a  certain  time,  upon 
payment  of  a  certain  sum  of  money  and  ex- 
penses, is  in  terms  and  effect  a  mortgage.  At 
first  sight  this  transaction  might  be  considered 
in  the  nature  of  a  pledge,  but  inasmuch  as  it  is 
rather  a  sale  upon  a  condition,  its  terms  are 
inconsistent  with  the  contract  of  pledge,  (o) 

(t)  /Centv.  Albritain,  5  Miss.  317:  Wilson  v.  Carver,  4  Hey  90:  Morrow 
v.  Turney,  35  Ala.  131. 

(j)  Webb  v.  Patterson,  7  Hump.  431 :  Marsh  v.  Lawrence,  4  Cow.  461 : 
Jackson  v.  Green,  4  Johns.  186. 
[k)  Hamet  v.  Dundas,  4  Pann.  178. 
(I)  Robinson  v.  Farrelly,  16  Ala.  472. 
(m)  Jones  on  Ch.  Mtges.  14. 
(n)  Ross  v.  Ross,  21  Ala.  322. 
(o)  Wood  v.  Dudley,  8  Vt.  430. 
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A  provision  for  redemption  in  a  contract  of  Provision  for 
sale  makes  the  transaction  a  mortgage,  (p)  AmakSPtrans- 
written  promise,  upon  the  back  of  a  bill  of  saleactf?n  a 

*  mortgage. 

of  a  cow,  signed  by  the  vendor  stipulating  that 
the  cow  shall  remain  the  property  of  the  vendee 
until  the  note  is  fully  paid,  makes  the  transac- 
tion a  mortgage,  (q) 

A  writing  absolutely  transferring  the  title  to 
property  from  a  debtor  to  bis  surety,  securing 
the  latter  from  all  liability  as  such  surety,  the 
possession  of  the  property  being  retained  by  the 
debtor  is  a  mortgage,  (r)  So  also  is  a  lease,  in 
which  is  a  stipulation  that  the  lessor  is  to  have 
a  lien  on  the  tenant's  property  as  security  for 
the  rent.  (*) 

A  written  agreement  between  landlord  and 
tenant  that  before  the  crop  is  removed,  the  rent 
for  the  land  should  be  paid,  has  been  held  to  be 
a  mortgage  of  the  crop,  (t)  Powers  of  attorney, 
authorities,  or  licenses,  to  take  possession  of 
goods  and  chattels  as  security  for  the  payment 
of  a  debt  in  money  or  in  some  other  commodity, 
or  for  the  performance  of  a  condition,  are  mort- 
gages, (u)  So  also  are  that  class  of  instruments 
which  purport  to  convey  the  property  abso- 
lutely, and  contain  stipulations  pointing  out 


(p)  Wilson  v.  Weston,  4  Jones  (N.  C.)  Eq.  349. 

\q)  Woodman  ▼.  Chesley,  39  Me.  45. 

(r)  McMght  v.  Gordon,  13  Bich.  (S.  C.)  Eq,  222. 

(«)  Jackson  v.  Green,  4  Johns.  186:  Polemus  v.  Trainor,  30  Cal.  685: 
Johnson  ▼.  Crowfoot,  53  Barb.  5741;  but  see  Dalton  v.  Landahan,  27  Mich. 
529. 

{/)  Weed  v.  Stanley,  12  Fla.  166. 

(m)  Beeeher  v.  Austin,  21  U.  C.  C.  P.  334:  Ad.  on  Contracts,  p.  818; 
Morton  v.  Woods,  L.  B.  3  Q.B.  658;  4  Q  B.  (Ex.  ch.)  293,  807:  Stephenson 
v.  Rice,  24  U.  C.  C.  P.  250. 
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that  if  the  debt  is  not  paid  within  a  stipulated 
time,  the  vendee  may  then  sell,  and  with  the 
proceeds  liquidate  the  debt,  (i?) 
Not  a  mort-  But  where,  from  the  instrument,  it  appears 
nght  of  re-  that  the  same  was  not  to  become  void  on  the 
dempti5n  not  payment  of  a  sum  in  money,  or  the  fulfilment 
of  some  other  duty  or  obligation,  where  the 
right  of  redemption  was  clearly  and  unmistak- 
ably not  reserved  by  the  debtor — where,  for 
instance,  the  interest  provided  for,  by  the 
debtor  was,  not  in  the  property  mortgaged, 
but  in  any  surplus  proceeds  from  the  sale  of 
the  property  after  the  payment  of  the  debt  owing 
to  the  creditor,  then  there  is  absent  from  the 
transaction  an  essential  condition  of  a  mort- 
gage. 

For  instance,  where  a  lumberman  executes 
a  bill  of  sale  to  a  bank  of  certain  lumber  and 
logs,  and  the  bank  enters  into  an  undertaking 
that  they  will  sell  and  dispose  of  the  lumber  and 
logs,  and,  first  applying  the  proceeds  in  liquida- 
tion of  the  indebtedness  to  them  of  the  lumber- 
man, pay  over  to  him  the  remainder  of  the 
proceeds,  if  any,  the  transaction  loses  the  char- 
acter of  a  mortgage,  because  the  rights  reserved 
are  not  in  the  property  mortgaged,  but  in  tlie  pro- 
ceeds of  the  sale  thereof,  to  the  extent  of  the 
difference  between  the  full  amount  realized  and 
the  debt  owing,  (w)  No  more  is  the  transaction 
a  mortgage,  when  the  bill  of  sale  provides  for  a 
return  of  the  property  sold  at  a  stipulated  time, 

(v)  Frost  v.Allen,  57  Ga.  326. 

(w)  Prentice  v.  Consolidated  Bank,  13  App.  R.  69:  Camp.  v.  Thompson, 
25  Minn.  175,  181:  Batter  v.  White,  25  Minn.  432 :  Jones  on  Chat.  Mtges. 
§17. 
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should  the  bank  then  have  it,  on  payment  of 
the  creditor's  indebtedness,  bat  gives  authority 
to  the  bank  to  sell  at  any  time  so  much  as  is 
necessary  to  satisfy  their  claim,  and  any  balance 
in  money  realized,  or  the  unsold  portion  of  the 
property  to  hand  over  to  the  creditors,  (x) 

If  the  debt,  between  the  vendor  and  vendee,  Not  mort- 
be  in  point  of  fact,  extinguished,  and  the  bill  of  Sufextin-11 
sale  neither  creates  nor  continues  a  debt,  then,  J?™*68  the 
though  the  privilege  be  given  of  re-purchasing 
within    a   specified    time,   the   transaction    is 
not  a  mortgage,  but  a  conditional  sale,  (y)    It 
has  been  held  that  where  a  bill  of  sale  provides 
for  the  right  to  redeem,  but  upon  default  in  re- 
demption, the  vendor  may  pay  a  sum  certain  for 
the  use  of  the  property  in  the  mean  time,  that 
the  transaction  is  not  a  mortgage,  but  a  con- 
ditional sale.  (?) 

In   all  those    cases  in  which    provision    is  Not  amort- 
made,  that  the  right  to,  or  title  in  the  pro- ^rartyto 
perty  shall  not  pass  to  the  vendee,  then  the  k°°<*b  does 
transaction  is  a  conditional  sale,  and  not  &n    pa88' 
mortgage.    There  can  be  no  mortgage  without 
a  conveyance  of  property,  and,  if  the  right  in, 
or  title  to  the  property,  does  not  pass  out  of  the 
vendor,  then  there  is  no  conveyance,  and  con- 
sequently no  mortgage.    Of  this  class  of  cases, 
is  the  ordinary  one  of  renting  machinery,  or  a 
piano,  or  other  furniture,  with  right  of  pur- 
chase, (a)    Even,  though  the  agreement  COn- 
fc)  Qoddard  v.  Coe,  65  Me.  385. 

(y)  Weatherby  v.  Bradford,  7  Ala.  724;  Goinez  v.  Kamping,  4  Daley  (N. 
Y.)  77,  Sewal  v.  Henry,  9  Ala.  24. 
(x)  Longwood  v.  Ru*$ey,  60  Ala.  417. 

(a)  Crawcour  v.  Salter,  18  Ch.  D.  30 :  Off 9  v.  Shuter,  L.  R.  10  C.  P.  159  : 
Roger*  Locomotive  Workt  v.  Lewis,  4  Dill  158 :  Walker  v.  Hyman,  1  App. 
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tain  a  clause,  whereby,  upon  default  in  payment 
of  the  instalments,  which  are  characterized  as 
purchase  money,  the  vendor  might  sell  and 
apply  the  proceeds  in  payment  of  the  debt  re- 
maining unpaid,  and  the  surplus  if  any,  pay 
over  to  the  vendee,  the  sale  is  none  the  less  a 
conditional  sale,  (b) 

In  this  class  of  cases  there  is  absent  that 
element  which  is  a  decisive  test  of  a  mortgage, 
namely,  the  fact  of  the  instrument  being  one  of 
sale  upon  a  condition,  by  the  breach  of  which, 
the  title  of  the  property  becomes  in  law  abso- 
Ordinary  re-  lutely  vested  in  the  creditor.  A  mere  receipt  for 
mortgage?  g°°ds  required  by  the  owner,  in  favor  of  a  bank, 
as  security  for  an  advance  (the  possession  of  the 
goods  remaining  in  the  borrower)  is  not  a  mort- 
gage, because  the  language  of  the  receipt,  does 
not  provide  for  a  transfer  of  the  property,  (c) 
but,  had  the  same  receipt  contained  a  statement 
that  the  borrower  thereby  transferred  all  right 
and  title  in  the  goods  to  the  bank,  in  such  case 
the  receipt  might  be  held  to  operate  as  a  mort- 
gage, (d)  And  so  when  one  buys  wool,  and  in 
payment  for  it  gives  an  endorsed  note  and  secures 
the  endorser  by  a  writing  or  receipt  declaring 
that  the  wool  and  cloth  to  be  made  therefrom, 
should  be  the  property  of  the  endorser,  until  the 
note  was  paid,  the  transaction  was  held  to  be  a 
mortgage,  (e)    The  title  to  the  mortgaged  pro- 

B.  345 :  Nordheimer  v.  Robinson,  2  App.  R.  305 :  Stevenson  v.  Rice,  24  U. 

C.  C.  P.  245  :  Ex  parte  Crawcour  In  re  Robertson  L.  R.  9  Ch.  D.  419. 

(6)  Brewster  v.  Baker,  20  Barb.  (N.  Y.)  364 :  Grant  v.  Skinner,  21  Barb. 
(N.  Y.)  581 :  Pierce  v.  Scott%  37  Ark.  308. 

(c)  Parshall  v.  Eggart,  52  Barb.  (N.  Y.)  367. 

(d)  Farmers  dt  Mechanics  Nat.  Bank  v.  Lang,  87  (N.  Y.)  209. 

(e)  Thompson  v.  Blanchard,  4  N.  Y.  303. 
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petty,  must  pass  from  mortgagor  to  the  mort- 
gagee, else  the  instrument  is  not  a  mortgage.  At 
first  this  principle  may  appear  against  the  con- 
struction, put  upon  a  stipulation  in  a  lease,  giving 
the  landlord  a  lien  for  bis  rent  on  the  goods  of 
the  tenant,  and  against  the  correctness  of  the 
judgment  in  Weed  v.  Stanley ;  (/)  but  upon  con- 
sideration, it  will  be  found  not  so,  because,  in 
these  cases,  the  title  to  the  property  is,  after  all, 
transferred  to  the  landlord,  whereas,  in  the  case 
of  a  debtor  agreeing,  that  upon  default  in  pay- 
ment of  a  debt,  the  creditor  may  then  come  and 
take  possession  of  certain  goods  and  chattels, 
the  title  thereto  is  not  transferred  by  the  writing, 
nor  does  it  pass  to  the  creditor  until  he  takes 
possession,  and  he  cannot  take  possession  until 
after  default  made  by  the  debtor.  The  title  to 
the  property,  is  at  no  time  transferred  to  the 
creditor,  by  virtue  of  the  writing,  but,  by  virtue, 
if  at  all,  of  possession  being  subsequently  taken 
by  the  creditor.  The  writing  is  a  mere  license 
to  take  possession,  not  as  security  for  the  pay- 
ment of  the  debt,  which,  if  it  were,  might  then 
be  held  to  be  a  mortgage,  but  a  license  to  take 
possession,  after,  and  because,  default  is  made 
in  the  payment  of  the  debt  at  the  time  stipu- 
lated, (g) 

But,  though  the  writing  in  itself  does  not  Effect  of  de- 
contain  words  operating  as  a  transfer  of  pro-  JJjJJjjJ^  po8* 
perty,  yet,  if   that   property    is    delivered    to 
the  creditor,  then,  inasmuch,  as  the  change  of 
possession  passes  the  legal  title  to  the  creditor, 

(/)  12  Fla.  166,  ante. 

ig)  Parshall  v.  Eggart,  52  Barb.  N.  Y.  367 :  Holme*  ▼.  Hall,  8  Mich.  66 : 
Bonsey  *.  Amee,  8  Pick.  (Mass.)  236:  Gtuhee  v.  Robinson,  40  Me.  412. 


Digitized  by 


Google 


24  BARRON   ON  MORTGAGES,   ETC. 

the  transaction  becomes  a  mortgage,  not  from 
anything  contained  in  the  writing,  however,  but 
from  the  circumstances  of  the  delivery  having 
taken  place,  the  writing  itself,  being  only  useful 
as  embodying  the  terms  of  the  transaction,  (h) 
A  written  promise  to  pay  for  a  horse,  and,  to 
secure  the  vendor,  "  the  horse  stands  his  own 
security,"  has  been  construed  as  meaning  that 
the  property  in  the  horse  should  remain  in  the 
vendor,  and  therefore,  that  the  transaction  was 
a  conditional  sale,  not  a  mortgage,  (t)    So  a 
note  in  these  words,  "  Five  months  after  date 
I  promise  to  pay  H.  E.  the  sum  of  $50  for  a 
horse,  said  horse  to  be  H.  E.'s  until  paid  for,"  is 
a  conditional  sale.  (.;')     So  also  when  similar 
words  in  effect  are  subscribed  beneath  a  promis- 
sory note  identifying  the  note  as  part  of  the 
transaction,  (k) 
Provision  for     Where  a  vendor  provided  in  a  bill  of  sale  of 
mortgage,      property,  that  he  should  have  a  lien  on  the  pro- 
perty sold  for    the  payment  of   the   purchase 
money,  the  provisions  for  a  lien  does  not,  in  law, 
constitute  a  mortgage,  for  the  self-same  reason, 
that  no  title  passes  back  again  from  vendee  to 
vendor.  (I) 

Inasmuch  as  the  creation  of  a  lien  does  not 
transfer  the  title  to  property,  which  is  an  essen- 
tial element  in  a  mortgage,  it  is  difficult  to 
understand  how  it  has  been  held,  as  seemingly 

(h)  BunacUugh  v.  Poolman,  3  Daley  (N.  Y.)  236:  Hart  v.  Burton,  7  L.J. 
Marsh  (Ky.)  322. 

(i)  Clayton  v.  Hester,  80  N.  C.  275. 
0)  Ellison  v.  Jones,  4  Ired.  (N.  C.)  48. 
(*)  Ballew  v.  Sudderth,  10  Ired.  (N.  C.)  176. 

(/)  Shaw  v.  Wiltshire,  65  Me.  485:  Sawyer  v.  Fisher,  32  Me.  28:  Barnett 
v.  Mason,  7  Ark.  253. 
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it  has  been  held,  that  a  condition  in  a  lease 
giving  the  les6or  a  lien  upon  the  tenant's  pro- 
perty, as  security  for  the  rent,  is  a  chattel 
mortgage,  (m)  The  writer  ventures  to  prefer  the 
conclusion  that  such  a  provision  in  a  lease  is  an 
express  contract  for  a  lien,  and  nothing  more,  (n) 

The  uncertainty  in  the  law  from  the  American 
cases  is  a  matter  of  less  importance  between 
the  parties  themselves,  than  as  regards  the 
interest  of  third  parties,  in  relation  to  the  imme- 
diate parties.  If  such  a  transaction  is  a  mort- 
gage, then,  from  the  nature  of  it,  a  compliance 
with  the  statutory  requisites  relating  to  chattel 
mortgages  could  not  be  had,  and,  being  impos- 
sible, the  statute  does  not  apply,  and  the  mort- 
gage, though  not  registered  in  accordance  with 
the  statute,  would  still  be  valid  as  against  the 
class  of  persons  protected  by  the  Act;  for  it 
would  be  manifestly  contrary  to  reason  to  hold 
a  mortgage  void  for  want  of  registration,  when 
to  comply  with  the  Act,  one  of  the  parties  to 
the  creation  of  the  lien  would  have  to  do  an 
impossibility*     Lex  non  cogit  ad  imposribilia. 

The  cases  below  may  be  referred  to,  in  which 
the  circumstances  were  such  that  the  mere 
creation  of  an  express  lien,  by  writing  gave  to 
the  transaction  the  character  of  mortgage,  (o) 

Sometimes    the  circumstances  of  whether  a  Whether  debt 
debt  is  due  or  not,  at  the  time  of  the  execution  ^metfmesa 
of  the  instrument,  affords  a  test  as  to  whether  test. 

(m)  See  Herman  on  Chattel  Mortgages,  p.  68. 

(n)  Groton  Manufac.  Co.  v.  Gardiner,  11  R.  I.  626 :  Polk  v.  Foster,  7  Box 
(Tenn.)  98:  Daltan  v.  Landahan,  27.  Mich.  529. 

(</)  Dinning  v.  Stearns,  9  Barb.  (N.  Y.)  630 :  Byrd  v.  Wilcox,  8  Box 
(Tenn.)  65:  Talmadqe  v.  Oliver,  14  S.  C.  522:  Johnson  v.  Crowfoot,  53 
Barb.  N.  Y.  574 :  Wright  v.  Bircher,  5  Mo.  App.  322 ;  72  Mo.  179 :  Whit- 
ing v.  Erchelberger,  16  Iowa  422  :  Weed  v.  Stanley,  12  Fla.  166. 


Digitized  by 


Google 


26  BABRON   ON  MOBTGAGE8,   ETC. 

the  instrument  is  a  mortgage  or  not.  Thus,  if 
A.  purchase,  at  a  sheriff's  sale,  B.'s  goods  and 
chattels,  and  subsequently  enters  into  an  agree- 
ment with  B.  to  sell  him  the  property  for  a 
certain  sum,  to  be  paid  at  a  certain  time,  and 
the  property  remains  with  B.,  the  contract  is  not 
a  mortgage,  but  rather  an  agreement  for  re-pur- 
chase of  the  property,  because  there  was  no  debt 
due  A.  from  B.  (p)  A  simple  bill  of  sale  of  goods 
may  be  open  to  the  contention  that  in  point 
of  fact  the  sale  thereof  was  upon  condition,  and 
evidence  is  admissible  to  shew  the  real  intention 
of  the  parties,  (q)  Such  a  transaction,  however, 
rather  partakes  of  the  nature  of  the  pledge,  than 
that  of  a  mortgage. 

Distinction  As  this  book  is  intended  more  as  a  work 
mort^eandon  mortgages,  in  their  relation  to  the  sta- 
pledge.  tutes  bearing  upon  tbem,  space  need  not  be 

devoted  in  extemo  to  the  distinction  between  a 
mortgage  and  a  pledge.  It  will  suffice  to  state 
that  a  pledge  is  not  so  comprehensive  as  a 
mortgage,  while  a  mortgage  is  a  pledge,  and 
more.  In  the  case  of  a  mortgage,  the  mortgagee 
has,  after  the  condition  is  forfeited,  an  absolute 
interest  in  the  property  mortgaged.  In  the  case 
of  a  pledge,  the  pawnee,  or  pledgee,  has  a  special 
or  qualified  property  in  the  goods,  the  right  to 
detain  tbem  for  his  security,  until  the  payment 
of  a  certain  sum,  by  express  stipulation,  and 
the  right  to  bring  action  against  a  person 
who    wrongfully  converts    them,    the    pledgor 

(p)  Nogie  v.  Catching,  33  Miss.  672. 

(q)  Conwell  v.  Keith,  12  Gray  (Mass.)  351. 
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retaining  in  himself  the  general  title,  (r)  The 
goods  must,  too,  of  necessity,  be  transferred  at 
once,  and  continue  in  the  possession  of  the 
pawnee,  or  his  agent,  («)  and  at  the  time  the 
obligation  is  contracted  the  goods  must  be 
delivered  over  to  the  pawnee.  The  transaction 
begins  with  the  voluntarily  giving  possession 
of  the  goods  by  pledgor  to  pledgee,  (t)  The 
delivery,  however,  need  not  necessarily  be 
actual ;  it  may  be  constructive  or  symbolical. 
In  making  a  pawn,  or  pledge,  delivery  of  the 
chattels  is  all  that  is  required,  a  deed  or  writing 
being  unnecessary,  and  a  deed  impropor.  (u)  A 
mortgage  is  valid  without  delivery ;  by  a  mort- 
gage the  title  is  transferred;  by  a  pledge  the 
possession,  but  not  the  title.  Thus,  "  an  agree- 
ment by  the  owner  of  a  stock  of  goods  with  a 
creditor,  that  a  third  person  shall  act  as  receiver, 
take  and  hold  possession  of  the  goods,  keep 
the  books,  superintend  the  business,  receive  the 
money,  and  pay  to  the  creditor  at  the  end  of 
each  week  all  the  moneys  received,  until  the 
obligation  to  him  is  cancelled,  is  not  a  mortgage, 
because  the  title  does  not  pass  by  it  to  the  credi- 
tor; but  upon  delivery  of  possession  to  the 
receiver,  under  such  an  agreement,  the  trans- 
action is  a  pledge,  and  requires  no  registration 

(r)  Story's  Equity  Jurisprudence,  §  1030 ;  Ratcliffe  v.  Davis,  1  Bulst. 
29  Yelv.  179 :  Fisher  on  Mtges.  p.  72. 

(i)  Ryall  v.  Bowles,  1  Ves.  348 :  Reeves  ▼.  Capper,  5  Bing.  N.  C.  136. 

(t)  Ex  parte  Hubbard  In  re  Hardwicke,  17  Q.  B.  D.  at  p.  697 :  Ex  parte 
Parsons,  16  Q.  B.  D.  632  :  Year  Book,  5  Hen.  7,  fol.  1 :  Rosse  v.  Vamp- 
tU&e,  2  Boll.  438:  see  also  Tucker  v.  Wilson,  1  P.  Wms.  261 :  Lockwood  v. 
Ewer,  2  Atk.  308 :  Kemp  v.  Westbrook,  1  Ves.  279 :  Story  on  Bailments, 
5  310:  FrankUn  v.  Neale,  13  M.  <&  W.  481. 

(«)  Miller's  Bills  of  Sale :  see  further  2  Yez.  Jur.  378,  for  distinotion 
between  mortgage  and  pledge. 
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for  its  validity  against  creditors,  (v)    The  docu- 
ment regulating  the  rights  and  liabilities  of  the 
pledgee  does  not  and  cannot  give  him  power  to 
seize  or  take  possession  of  the  property  pledged, 
because  it  is  of  the  essence  of  the  transaction 
that  the  pledgee    shall  have    the    possession, 
and  if  he  does  not  get  possession  there  is  no 
pledge,  (w) 
Sometimes        While  there  exists  a  broad  and  clearly  defined 
pledge  unite  distinction  between  the  two  forms  of  security,  it 
action  tran8  sometimes  happens  that  both  unite  in  the  same 
transaction ;  for  example,  in  the  deposit  of  notes 
and  mortgages  as  collateral  security,  their  pos- 
session gives  them  the  character  of  a  pledge, 
while  their  endorsement  or  assignment  transfers 
the  title  in  them,  which  is  one  of  the  character- 
istics, if  not  the  chief  characteristic,  of  a  mort- 
gage. Custom  has  so  regulated  things  that  a  con- 
structive possession,  sometimes,  is  the  only  pos- 
session acquired,  and  the  very  act  of  giving  such 
possession  amounts  to  a  transfer  of  property 
also ;  as,  for  instance,  the  case  of  the  transfer  of 
bills  of  lading.     Though  delivery  is  so  essential 
to  the  creation  of  a  pledge,  yet  the  possession  of 
the  pledgor  may  be  deemed  sufficient,  if,  by  the 
agreement  between  the  parties,  his  possession  is 
made  the  possession  of  the  pledgee,  (x)    If  the 
user  of  the  property  be,   for  the  purpose  of 
carrying  out  the  contract,  between  the  parties, 
its  actual  possession  by  the  pledgor,  will  not 

(v)  Jones  on  Mtges.,  oh.  9,  McCready  v.  Hastock,  3  Term.  Ch.  13. 

(w)  Per  Cave,  J.,  In  Re  Hall,  ex  parte  Close,  14  Q.  B.  D.  393  :  ex  parte 
Parsons,  16  Q.  B.  D.  532. 

(*)  Reeves  v.  Capper,  5  Bing.  N.  C.  186:  Martin  v.  Reid,  11  C.  B.  N.  S. 
730 :  Meaverstein  v.  Barber,  L.  R.t  2  C.  P.  52,  Willes,  J. 
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affect  the  character  of  the  transaction  as  a 
pledge,  provided  the  property  remain  under  the 
pledgee's  control,  (y) 

Just    as    the  intention  governs  in  deciding  The  inten- 
whether  an  instrument  is  a  bill  of  sale  or  mort-  in°deciding8 
gage,  so  does  it  govern  in  deciding  whether  the?_fttur*°? 

J™  '  &  •  transaction. 

transaction  be  a  pledge  or  a  mortgage.    In  con- 
sequence of  the  property  vesting  absolutely  in 
the  mortgagee,  in  case  of  default,  but  in  case  of 
a  pledge,   not  doing  so,  the  courts,  when  the 
character  of   the  transaction  is  to  be  decided 
upon,  lean  towards  regarding  transactions  in 
the  nature  of  pledges  rather  than  of  mortgages. 
A  mortgagee  cannot  substitute  for  his  mortgage 
contract  that  of  a  pledge.    If  in  its  origin  the 
transaction  was  intended  to  be  a  mortgage,  and 
the  creditor  took  possession  of  the  property  as 
mortgagee,  he  cannot  afterwards  claim  that  he 
holds  the  property  as  pledgee.    The  title  and 
the    possession    in   the  two    transactions    are 
entirely  different,  and  the  one  cannot  be  substi- 
tuted for  the  other,  unless  the  substitution  be 
made  by  all  the  contracting  parties. 

It  is  an  essential  requisite  to  a  pledge  that  A  debt  essen- 
there  should  be  a  debt  or  some  obligation  for  pledg° a 
which  the  property  is  held.  The  debt  or  obliga- 
tion need  not  be  that  of  the  pledgor,  so  long  as 
all  parties  interested  assent  to  the  transaction 
in  all  its  terms.  The  debt  or  obligation  need  not 
be  a  past  one,  or  even  a  present  one,  for  a  future 
debt  or  obligation  is  a  good  consideration,  (z) 
The  property  pledged  need  not  be  that  of  the 

(y)  Crowfoot  v.  London  Dock  Co.,  2  Cr.  and  M.  637. 
(z)  Garth  v.  Howard,  5  Car.  <ft  P.  346. 
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CHAPTER  II. 

GOODS  AND  CHATTELS. 

The  Subject-matter  of  Mortgages. 

In  general,  chattels  may  be  defined  as  being  Definition  of 
goods  movable  and  immovable,  except  such  as c  at 
are  in  the  nature  of  freehold  or  parcel  of  it,  and 
may  be  divided  into  two  classes,  viz.,  chattels 
real  and  chattels  personal  (a) 

Chattels  real  are  those  which  appertain,  not 
immediately  to  the  person,  but  to  some  other 
thing  by  way  of  dependency,  or  which  issue  out 
of  some  immovable  thing,  and  concern  realty, 
lands  and  tenements,  (b) 

An  estate  for  years  is  a  chattel  real.  It  is  an 
interest  in  land,  and  is  known  generally  as  a 
term. 

Chattels  real,  not  being,  in  their  nature, 
moveable,  capable  of  delivery  from  hand  to  hand, 
are  not  the  subject  matter  of  a  chattel  mortgage 
under  our  statutes,  (c) 

Chattels   personal  may  be  defined  as  those  Definition  of 
things  which  belong  immediately  to  the  person  JJSSis! 
of  the  owner,  and  for  which,  if  they  are  injuri- 

(a)  Whart  Law  Lex. 
(6)  1  Inst.  US. 

(c)  Prater  v.  Lazier,  9  U.  C.  Q.  B.  679:  Booth  v.  Keehoe,  71  N.  Y.  341  : 
Brute  v.  Bange,  2  E.  D.  Smith,  (N.  Y.)  474. 
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ously  withheld  from  him,  the  owner  has  no  other 
remedy  than  by  a  personal  action,  (d) 

Chattels  personal,  therefore,  are  divisible  into 
two  classes.  (1)  They  consist,  in  part,  of  things, 
which  exist  only  in  contemplation  of  law;  things 
of  which  the  person  has  not  the  possession,  or 
actual  enjoyment,  but  only  a  right  to,  or  a  right 
to  demand  by  action ;  as  for  instance,  a  right  to 
recover  money  due  on  a  contract — a  chose  in 
action. 

(2)  They  consist  of    movable    things    only, 
as    belonging  immediately  to  the  person  and 
which  can  only  be  delivered  over  from  hand  to 
hand,  such  as  books,  wares  and  merchandise,  (e) 
Application       The  Chattel  Mortgage  Acts  apply  to  chattels 
Mo^gage1     personal  within  the  latter  definition,  (/)  and,  as 
Acts.  it  is  chiefly  with  regard  to  these  statutes,  in 

their  bearing  upon  the  transactions  of  man,  that 
this  book  purposes  to  deal,  an  extended  discus- 
sion of  the  subject-matter  of  a  chattel  mortgage, 
so  far  as  the  right  of  the  immediate  parties  are 
alone  concerned,  will,  as  far  as  possible  be 
avoided.  It  may  be  said,  however,  that  any 
property  which  may  be  sold,  may  be  mortgaged  ; 
anything  that  a  man  hath  he  may  condition 
with  it  as  he  will.  "  Cujus  est  dare,  ejus  est 
disponere." 

An  estate  for  years  can  be  sold,  hence  it 
can  be  mortgaged,  and  though,  according  to 
the  law  of  some  of  the  States  of  the  Union, 
such    a   mortgage  requires  registration   under 

(d)  Whart.  Law  Lex. 

(e)  Whart.  Law  Lex.  577  :  Herman  on  Mortgages,  3. 
(/)  Frazier  v.  Lazier,  9  U.  C.  Q.  B.  679. 
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their  Chattel  Mortgage  Acts,  yet  such  is  not 
the  case,  as  we  have  seen,  under  the  Ontario 
Act  8. 

Property  can  be  mortgaged,  though  the  owner 
has  Dot  in  himself  the  absolute  and  entire 
title  thereto,  or,  in  fact,  the  possession  thereof; 
(#)  and  property  exempt  from  attachment  and 
execution  and  sale  at  the  suit  of  creditors,  may 
yet  be  made  the  subject  of  a  mortgage.  Such 
exemption  is  a  statutory  reservation  in  favor  of 
the  debtor,  and  not  a  restriction  upon  debtor's 
rights,  to  do  that  which  he  chooses  with  his 
own.  (k) 

Even  after  default  in  payment  of  a  prior 
mortgage,  the  owner  of  chattels  mortgaged 
has  still  the  right  to  mortgage  his  interest 
therein.  In  law  the  title  to  the  property  be- 
comes absolute  in  the  mortgagee,  but,  until 
foreclosure,  an  interest — that  of  redemption — 
still  remains  in  the  mortgagor,  and  this  interest 
he  may  mortgage. 

Until  foreclosure  the  junior  mortgagee  has  the 
right  to  redeem,  (t) 

It  may  here  be  noticed,  however,  that  if  such 
an  owner  of  goods  mortgage  more  than  his  in- 
terest, or  right  to  redeem,  with  intent  thereby  to 
defraud,  he  renders  himself  criminally  liable  to 
punishment  by  fine,  or  by  imprisonment.  ( j) 

Though  possession  is  not  absolutely  essential  Possession 
to  enable  the  owner  of  goods  to  create  a  mort-  ™  ^nTa  m 

gage  thereon,  yet  the  mere  fact  of  having  pos-  Mortgage. 

{3)  McCall  v.  Bullock,  2  Bibb.  (Ken.)  2881. 

{h)  Love  v.  Blair,  72  Ind.  281. 

(t)  Smith  v.  CoalbacK  21  Wis.  427. 

(!)  29  Vict.  cap.  28,  8.  20  D. 

B.H.  3 
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session  does  not  in  itself  confer  any  interest 
which  can  be  mortgaged,  unless  some  title  or 
interest  of  some  kind  accompany  the  possession, 
and  a  mortgagee  without  notice  for  valuable  con- 
sideration may  find  bis  security  valueless,  from 
depending  on  the  simple  act  of  possession  in  his 
mortgagor,  as  giving  the  latter  the  right  to 
mortgage,  {k) 

Exception  to     But  this  general  rule  does  not  always  prevail. 

genera  m  ^n  except£on  [s  presented  in  those  cases  wherein 
the  real  owner  of  goods  puts  it  in  the  power  of 
the  man  in  whose  possession  the  goods  are,  to 
treat  them  as  his  own  in  dealing  with  others ; 
then,  inasmuch  as  one  of  two  innocent  persons 
must  suffer,  the  loss  is  made  to  fall  on  that  one 
who  assists  in  the  wrong  being  done,  though  he 
may  have  so  assisted  by  fraud  or  false  pretences, 
practiced  upon  himself  by  the  mortgagor.  (I) 

Both  the  vendor  and  vendee  in  a  conditional  sale 
of  goods  have  such  an  interest  therein  as  may  be 
mortgaged.  If  the  vendor  delivers  property  to 
the  purchaser,  under  an  agreement  that  the 
title  thereto  shall  not  pass  until  paid  for,  the 
vendor  may  mortgage,  and  his  mortgagee  will 
acquire  a  title  superior  to  that  of  the  conditional 
vendee,  (m)  And,  so,  such  a  vendee  may  mort- 
gage his  interest,  such  as  it  is,  and  upon  pay- 
ment of  the  price  of  the  goods,  the  mortgage  will 
become  valid ;  (n)  but  such  a  vendee,  who  has 

(*)  Stanley  v.  Qaylord,  1  Cash.  (Mass.)  536:  Glaze  v.  Blake,  56  Ala.  379: 
Waters  v.  Cox,  2  Brad.  (III.)  129. 

(I)  Malcolm  v.  Loveridge,  13  Barb.  (N.  Y.)  372. 

(m)  Everett  v.  Hall,  67  Me.  497  :  Jones  on  Ch.  Mtges.  104. 

(«)  Crompton  v.  Pratt,  105  Mass.  255. 
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not  possession  of  the  goods,  has  not  any  interest 
therein,  which  he  can  either  mortgage  or  sell,  (o) 
A  man  may  have  an  interest  in  property, 
which  he  may  mortgage,  though  the  property  may 
never  become  his ;  thus  a  carpenter  who  agrees 
to  make  a  table  for  another,  may  mortgage  or 
sell  it  in  its  unfinished  state,  even  though  the 
purchaser  has    advanced    money  on  account, 
during  the  progress  of  making  the   table,  and 
thus  the  purchaser  never  acquires  the  property ; 
yet  be  has  such  an  interest  that  he  may  mort- 
age, (p)     Property,  the  sale  of  which  is  pro- 
hibited, is  still  subject-matter  for  a  mortgage. 
The  title  to  the  property  will  pass  by  the  mort- 
gage,  and  sustain  an  action  against  a   third 
party   taking  the  property  without  authority. 
The  seller  may  commit  an  offence  for  which  he 
is  punishable ;  but,  his  act  of  mortgaging  dis- 
entitles him  to  retain  the  property,  and  when 
the  property  is  delivered  to  the  mortgagee,  the 
title  thereto  passes,  and  is  good  in  the  mortgagee, 
even  as  against  creditors,  (q)    A  common  test  to 
apply,  in  order  to  distinguish  personal  from  real 
property,  is  to  take  the  answer  to  the  question : 
Does  the  property  descend  to  the  heir-at-law,  or 
to  the  personal  representative  ?   If  to  the  former, 
the  property  is  real ;  if  to  the  latter,  it  is  per- 
sonal,  (r)      As  all  such  personal  property  is 
capable  of  being  sold,  so  it  is  capable  of  being 
mortgaged.  A  limited  interest  is  capable  of  being 

(o)  McCormick  v.  Hadden,  37  IU.  370 :  Ohio  db  Miu.  R.  R.  Co.  v.  Kerr, 
49  111.  458. 
iP)  Wright  v.  Tetlow,  99  Mais.  397. 

(q)  Cobb  v.  Fan,  16  Gray,  (Mass.)  597  :  Bogg  v.  Jerome,  7  Mich.  145. 
(r)  Bennetv.  Omeara,  15  Gr.  396. 
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mortgaged,  as  for  instance,  the  interest  of  a 
farmer,  who  occupies*  and  cultivates  land  on 
shares.  His  interest  in  the  crops  and  products 
of  the  soil  can  be  mortgaged ;  but,  if  the  agree- 
ment between  him  and  his  landlord  be,  that  the 
crops  and  products  of  the  soil  shall  belong  to  the 
landlord,  and  that  after  payment  to  the  latter 
of  certain  advances,  the  tenant  then  shall  have  a 
certain  proportion  of  the  crop,  the  tenant  has 
not  such  an  interest  as  can  be  made  the  subject- 
matter  of  a  chattel  mortgage.  (*) 
Goods  and  In  seeking  to  ascertain  the  meaning  of  the 
withTn^R.  s.wor(*8>  "  goods  and  chattels  "  as  found  in  the 
0.^1887,  iapiR.  8.  0.,  1887,  cap.  125,  s.  1,  they  must  be 
read  in  conjunction  with  the  subsequent  word 
"delivery,"  and  the  subsequent  words  "pos- 
session of  the  thing  mortgaged."  This  being 
done,  it  will  then  become  apparent,  that  the 
statute  applies  to  mortgages  of  goods  and  chat- 
tels in  the  restricted  sense  of  movable  goods, 
and  not  to  mortgages  of  terms  for  years  in  real 
estate,  (t) 

If  no  consideration  were  paid  to  the  terms 
"  delivery,"  "possession,"  etc.,  then  there  could 
be  no  doubt,  but  that  a  lease  or  rent  for  a 
term  of  years,  being  a  chattel  real,  would  be 
within  the  meaning  of  the  Act,  (u)  unless  it 
could  be  argued  that  the  conjunction  "and'' 
imparted  to  the  words  "goods  and  chattels" 
but  one  meaning,  that  of  things   personal,  as 

(*)  Ponder  v.  Rhea,  32  Ark.  435:  Lehiml  v.  Sprague,  2H  Vt.  74G. 

(f)  Frazer  v.  Lazier,  9  U.  C.  Q.  B.  079 :  Harrison  v.  Blackburn,  17  C.  B. 
N.  8.  678 :  34  L.  J.  C.  P.  109  :  10  Jur.  N.  S.  1131 :  13  W.  R.  135 :  11  L. 
T.  N.  8.  453. 

(u)  Whart.  Law  Diet. 
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distinguished  from  things  real.  But  have  these 
words,  now  under  discussion,  the  effect  of  so  far 
restricting  the  meaning  of  the  term  "chattel" 
as  to  render  it  no  more  comprehensive  than  the 
word  "goods  ?" 

A  chattel,  in  the  legal  acceptation  of  the  Legal  accep- 
word,  includes  goods  movable  and  immovable,  wonTchattel. 
and  has  been  construed  to  embrace  debts,  bills, 
bonds,  policies  of  insurance,  shares  in  joint 
stock  companies,  things  corporeal  as  well  as 
things  incorporeal ;  (v)  in  a  word  every  species 
of  property  which  is  not  real  estate  or  a 
freehold,  (w)  whilst  the  word  "goods"  is 
shewn  to  be  far  less  comprehensive  in  its 
operation,  (x)  being  limited  to  what  is  movable 
personal  property,  to  things  which  are  tangible 
and  visible,  and  have  a  local  situation,  (y) 
Whatsoever  is  capable  of  delivery,  of  being 
handed  from  one  to  another,  in  fact,  whatever 
is  movable  personal  property  is  within  the 
meaning  of  the  term  "goods;"  hence  the  word 
"delivery,"  inserted  in  the  statute,  restricting 
the  sense  in  which  the  term  "  chattel "  is 
ordinarily  used  to  such  things  as  are  capable  of 
being  passed  from  hand  to  band,  gives  to  it  no 
wider  signification  than  is  possessed  by  the 
term  "  goods." 

The  English    Acts    (1878  and   1882),    Acts 
for  preventing  frauds  upon  creditors  by  secret 

(r)  Hornblower  v.  Proud,  2  B.  &  Aid.  327  ;  Whart.  Law  Diet. 

(«?)  Burrit   Co.  Litt.  118,  b. 

(x)  Humbler  v.  Mitchell,  11  A.  &  E.  205 :  Hesseltine  v.  Siggers,  1  Exch. 
861:  Ttmptit  v.  Kilner,  3  C.  B.  249  :  Bowlby  v.  Bell,  3  C.  B.  284  :  Bradley 
v.  Holdtworth,  3  M.  &  W.  422  :  Duncroft  v.  Albrecht,  12  Sim.  189:  Watson 
v.  Spratley,  10  Exch.  222  and  24  L.  J.  Ex.  53 :  Powell  v.  Je»sop,  18  C.  B. 
336  :  Laicter  v.  Griffin,  40  Ind.  593. 

(y)  Worcester's  Diet. :  Heuitt  v.  Corbett,  15  U.  C.  Q.  B.  39. 
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bills  of  sale  of  personal  chattels,  expressly 
exempt  from  the  expression  "  personal  chat- 
tels," shares  or  interest  in  stock,  funds  or 
securities  of  any  government,  or  in  the  capital 
or  property  of  any  incorporated  or  joint  stock 
company,  choses  in  action,  stock  or  produce 
upon  any  farm,  and  define  the  sense  in  which  the 
term  "  personal  chattel "  shall  be  used  as  mean- 
ing articles,  etc.,  capable  of  complete  transfer  by 
delivery — and  this  must  mean  a  present  delivery. 
Hence  growing  crops  are  not  within  the  English 
Act,  they  being  no  more  capable  of  removal 
than  the  land  itself,  (z)  But  under  the  Imp. 
Acts,  when  the  grantor,  remaining  in  possession, 
had  severed  the  crops,  they  became  subject  as 
chattels  to  the  provisions  of  the  Act,  and  for 
want  of  registration  of  the  security,  passed  to 
the  trustee  in  bankruptcy  of  the  grantor;  (a) 
and,  when  separately  assigned,  or  charged,  they, 
and  fixtures  also,  are  within  the  meaning  of  the 
term,  personal  chattel,  (b) 
Personal  The  English  Act,  it  will  thus  be  noticed,  pur* 

under*the  P°sely  employs  the  term  "transfer  by  delivery" 
imperial  Act.  to  define  what  is  meant  by  the  expression,  "per- 
sonal chattels,"  whilst  in  the  Provincial  Act  the 
terms  "delivery,"  "possession/'  etc.,  though 
not  inserted  with  any  such  direct  intention,  give, 
nevertheless,  from  their  use,  to  the  words  "goods 
and  chattels,' '  a  circumscribed  meaning  ;  (c)  but 

(z)  Brantom  v.  Grijjits,  L.  R.  1  C.  P.  D  349 :  2  C.  P.  D.  212,  over- 
ruling Sheridan  v.  McCartney,  11  J.  R.  C.  C.  (N.  S.)  506:  Ex  parte  Payne, 
In  re  Crosse,  L.  R.  11  Ch.  D.  539. 

(a)  Nat.  Mer.  B.  Ex.  16  Ch.  D.  104 :  50  L.  J.  Ch.  231. 

(6)  Sec.  4  of  the  Act  of  1878  :  Mather  v.  Fraser,  2  K.  &  J.  536. 

(c)  Fraser  v.  Lazier,  supra  :  Hewitt  v.  Corbett,  15  U.  C.  Q.  B.  39. 
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there  is  authority  for  the  contention  that  the 
words  "  delivery "  and  "  possession  "  of  the 
thing  mortgaged,  do  not,  under  our  Act,  convey 
the  idea  of  a  "present  delivery,"  that  these 
words  have  relation  to  the  property  mortgaged 
at  the  time,  not  when  the  mortgage  is  given, 
but  when  the  mortgagee  insists  on  his  charge,  (d) 

Now,  as  it  appears,  that  the  statute  only  con- Chattels  in 
templates  movable   goods  to  be  the  subject  of^se"1 
a  chattel  mortgage,  a  question  arises  whether 
the  statute  applies  to  existing  things  only,  things 
in  esse ;  or  can  things  not  in  esse,  but  in  posse,  be 
brought  within  the  scope  of  the  Act.    However 
alienable  the  property  in  personal  chattels  may 
be,  unless  a  party  has  the  actual  or  potential 
property  in   that   which  he  professes  to  alien, 
he  cannot,  in   law,  make  a  valid   grant.    He 
cannot,  at  law,  grant  the  product  of  that  which 
he  hath  not,  but  he  undoubtedly  can  of  that 
which  he  bath.    The  owner  of  land  may  grant 
its  future  yield  of  fruit,  and  the  property  in  the 
fruit  shall  pass  as  soon  as  the  fruit  is  extant ;  (e) 
as  a  parson  may  grant  all  the  tithe*wood  he 
shall  have  in  such  a  year,  yet    perhaps    he    ' 
shall  have  none.  (/)     So  a  grant  is  good  of  the 
next  year's  wool  off  sheep  a  man  has  got,  because 
he  has  a  potential  property  in  such  wool ;  there 
is  in  such  a  grant  a  foundation  for  an  interest 
infuturo ;  but  an  actual  sale  is  bad  in  law  of  the 
next  year's  wool  off  sheep  a  man  has  not ;  for  he 
may  never  have  them,  and  the  possibility  of  his 
ever  having  property  in  the  wool  is  in  no  way  con- 
Id)  Blake,  V.C,  Re  TMrlell,  Perrin  v.  Wood,  21  Gr.  at  p.  509. 
W  21  Hen.  6a. 
(/)  Grantham  v.  Hawley,  Hobart,  132:  Petch  v.  Tutin,  15  M.  &  W.  110. 
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nected  with  an  actual  property  in  the  &heep,  (g) 
and  a  grant  is  good  in  law  of  hay  to  be  grown 
on  the  grantor's  field,  or  the  milk  that  his  cows 
will  yield  in  the  coming  month  ;  (h)  and  bo  it 
was  held,  that  a  party  could  pass  no  title  to  fish, 
thereafter  to  be  caught,  (i)  or  mortgage  a  thing 
which  is  not  his  at  the  time  the  mortgage  is 
given,  (/)  or  sell  something  to  be  afterwards 
acquired.  It  therefore  is  plain  that,  at  law, 
things  not  yet  in  esse,  having  regard  to  tbcir 
transfer,  are  divisible  into  two  classes  : 
Things  trans-     Firstly,  those  things  which  have  a  potential 

ferred  at  law,      .  ,  ,     . ,  .  ,  f  . 

divisible  into  existence,  such  the  next  season  s  wool  from  a 
two  classes,    grantor's  sheep ;  and      . 

Secondly,  those  things  not  connected  with 
the  present  ownership  of  property,  such  as  the 
next  season's  crop  off  any  land  the  grantor  may 
buy  within  six  months. 

At  law,  the  former  are  the  subject  of  transfer ; 
the  latter  can  only  be  made  the  subject  of  an 
agreement  to  sell,  that  is,  the  subject  of  an 
executory  contract. 

It  was  at  one  time  thought  that  the  first  of 
these  two  classes  was  within  the  intention  of  oar 
statute,  (k)  but  the  correctness  of  that  view  has 
been  somewhat  shaken  by  the  judgment  of  the 
court   in    Hamilton   v.    Harrison.  (I)      In  the 

(g)  Per  Pollock,  C.B.,  15  M.  &  W.  116  :  Parsons  on  Contracts,  pp.  522, 
523  :  Shep.  Touch.,  Atherly's  Edn.,  241,242. 

( h)  Wood  &  Foster's  Case,  1  L.9on.  42 :  Robinson  v.  Macdonald,  5  M.  &  S. 
228. 

(i)  11  Am.  Rep.  357. 

(j)  Jones  v.  Richardson,  10  Mete.  481. 

(k)  Perrin  v.  Wood,  21  Gr.  500. 

(I)  46  U.  C.  Q.  B.  127.     See  Grass  v.  Austin,  7  A.  R.  513. 
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United  States  the  law  can  hardly  be  said  to  be 
settled,  though  the  tendency  has  been,  of  late, 
to  sustain  mortgages  given  upon  unplanted  crop, 
at  least,  to  the  extent  of  one  season,  (m) 

Apart  from  the  consideration  of  how  far  a 
mortgage  of  aftergrown  crops  is  within  the 
Chattel  Mortgage  Acts  of  Ontario,  there  can  be 
no  question  that  such  a  mortgage  is  valid  in  law. 
A  mortgage  of  aftergrown  crops,  covering  the 
entire  lessee's  term,  is  superior  to  a  mortgage  of 
a  crop  existing  on  the  land,  and  gathered  at  the 
time  the  latter  mortgage  is  given,  (w) 

The  second  class,  however,  covering  such  Things  not 
things  as  are  not  yet  acquired,  things  not  ^mediate 
capable  of  a  present  positive  transfer,  operative  tra?sfef  °i*- 

.  .       ,  .  ,  ,.  I  rative  i«  pre- 

xn  presenti  "  but  things,  the  subject  of  a  present*™//, 
contract,  to  take  effect  and  attach  as  soon  as  the 
things  come  in  esse  "  (6)  has  given  rise  to  much 
discussion,  and  not  a  little  contrariety  of  opinion. 
At  law,  there  is  no  doubt,  as  a  general 
principle,  that  the  existence  of  the  things  sold, 
or  the  subject  matter  of  the  contract,  is  essential 
to  the  validity  of  the  contract,  and  a  mere  con- 
tingent possibility,  not  coupled  with  an  interest, 
is  not  a  subject  for  a  sale.  There  must  be  either 
an  actual  or  potential  ownership,  at  the  time, 
to  make  a  valid  grant  at  law.  (p)  Though, 
as  we  afterwards  shall  see,  the  rule  in  equity  is 
different.  To  make  a  valid  sale  of  a  thing,  at 
law,  the  vendor  must  have  a  vested  interest  in 

(m)  Wyatt  v.  Watkiru,  16  Alb.  L.  J.  205:  Dupree  v.  MrCI  mahans,  Tex. 
R.  Ct.  of  App. 

(«)  Everman  v.  liobb,  52  Miss.  653  :  Petch  v.  Tutin,  15  Mee.  &  W.  110. 
(o)  Story's  Kquity  Jurisprudence,  §  1040. 
(p)  Parsons  on  Contracts,  pp.  522, 523. 
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the  article,  at  the  time  of  the  sale,  so  that  a 
sale  or  mortgage  of  goods,  not  owned  by  the 
vendor  or  mortgagor  at  the  time  of  the  trans- 
action, but  afterwards  acquired  by  him,  was 
held  to  be  void,  (q)  And  it  was  held  that  a 
sale,  purporting  to  convey  present  property,  as 
well  as  all  such  that  the  vendor  might  after- 
wards acquire,  passed  only  such  property  as 
was  in  the  vendor's  possession  at  the  time  of 
the  sale,  (r)  But  on  the  other  hand,  the  same 
country,  that  furnishes  the  above  authorities, 
supplies  others  going  to  shew  that  property  in 
things,  subsequently  acquired,  vests  in  the  pur- 
chaser immediately  the  title  is  acquired  by  the 
vendor,  provided  the  vendee  has  not  in  the 
meantime  repudiated  the  transaction,  (a) 

However,  it  is  well  settled  with  us,  that  when 
the  subject  of   a   contract  is   something  non- 
existing,   or   to  be   subsequently  acquired  one 
can,  at  law,  make  a  valid  agreement  to  sell,  but 
At  law  can-  not  an  actual  sale,  (t)    But  though,  at  law,  pro- 
phetic con.r°  Per*y  non-existing  is  not  assignable,  or  in  other 
veyance.        words,  at  law,  there  cannot  be  a  "  prophetic 
conveyance,"  importance  is  to  be  attached  to 
the  subsequent  acts  of  vendor  and  vendee,  as  the 
law  lays  hold  of  certain  acts  to  carry  out  the 

(q)  Jones  v.  RicJiardson,  10  Mete.  481 :  Rice  v.  Stone,  1  Allen,  566 :  Head 
v.  Goodwin,  37  Me.  181 :  Low  v.  Pew,  108  Mass.  347. 

(r)  Wilson  v.  Wilton,  37  Md.  1 :  11  Am.  Kep.  518. 

(*)  Frazer  v.  Hilliard,  2  Strobh.  309:  Blackmore  v.  Shelby,  8  Hump. 
Tenn.  439. 

(t)  Lunn  v.  Thornton,  1  C.  B.  379  :  Cummings  v.  Morgan,  12  U.  C.  Q.  B. 
565 :  Coote  on  Mortgages,  235:  Short  v.  Ruttan,  12  U.  C.  Q.  B.  79  :  Gulf 
v.  Burnett,  7  Bs£t  Q.  B.  850:  Belding  v.  Read,  Exoh.  11  Jar.  N.  S.  547: 
3  Hurlst  &  Colt.  955  :  Gongreve  v.  Evetts,  10  Exch.  298,  and  23  L.  J.  Exch. 
273  :  Hope  v.  Hayleu,5B.  &B.  830  :  25  L.  J.  Q.  B.  155  :  Chidell  v.  Gale*- 
worthy,  6  Com.  B.  N.  S.  471 :  Allat  v.  Kerr,  27  L.  J.  Exch.  385. 
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evident  intention  of  the  parties.  A  sale,  though 
void,  will  be  upheld,  if  there  is  a  novus  actus 
interveniens  on  the  part  of  the  vendor,  whereby 
he  evinces  a  desire  to  confirm  a  previous  sale  of 
after-acquired  property.  Licet  dispositfo  de  inter- 
es8efutvro  sit  inutiUs  tamen  potest  fieri  declaratio 
proecedens  quce  sortiatur  effectum  interveniente  novo 
acta,  (u)  So  also  it  is  necessary,  in  order  to 
make  a  sale  effectual  of  after-acquired  property 
(should  there  be  no  other  novus  actus)  for  the 
vendee  to  exercise  his  power  of  seizure,  should 
the  deed  contain  one,  and,  when  the  power  has 
been  properly  exercised,  to  the  extent  of  taking 
possession  of  the  after-acquired  property  by  the 
grantee  thereof,  it  is  the  same,  as  if  the  grantor 
had  himself  put  the  grantee  in  actual  posses- 
sion, (v)  But  it  is  very  necessary  that  the 
power,  or  authority,  should  be  strictly  executed, 
(w)  otherwise  the  principle  of  a  novus  actus  interve- 
niens will  not  apply.  In  some  of  the  states  of  the 
Union,  the  law  as  decided  by  Frazer  v.  Hilliard, 
and  Blackmore  v.  Shelby,  ante,  passes  the 
title  to  the  purchaser,  or  grantee  the  moment  of 
its  being  acquired  by  the  vendor.  With  us, 
however,  if  nothing  is  done  anew  respecting 
after-acquired  property  the  title  remains  in  the 
vendor  or  assignor.  The  vendee  has  only  bjus  ad 
rem  until  he,  or  the  vendor,  does  some  subsequent 

(u)  Bacon's  Maxim's  14th  :  Lunn  v.  Thornton,  1  C.  B.  379:  9  Jur.  850  : 
U  L.  J.  C.  P.  161 :  Re  Thirkell,  Wood  v.  Perrin,  21  Gr.  501 :  Holroyd  v. 
Marshall,  33  L.  J.  N.  8.193:  10  H.of  L.  Cases,  191. 

(u)  Belding  v.  Read,  3  H.  A  C.  955 :  34  L.  J.  Ex.  212. 

(w)  Belding  v.  Read,  supra  :  Toms  v.  Wilton,  4  B.  &  S.  442:  Gale  v.  Bur- 
nell,  7  Q.  B.  850 :  14  L.  J.  Q.  B.  340 :  Congreve  v.  EvetU,  10  Ex.  298 :  23 
L.  J.  Ex.  273 :  18  Jur.  655 :  Hope  v.  Haley,  5  El.  &  Bl.  830 :  2  Jur.  N.  S. 
486:  25  L.J.  Q.  B.  155. 
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act,  clearly  evincing  the  intention  of  the  parties  to 
ratify  the  original  agreement ;  a  judgment  credi- 
tor will  therefore  be  preferred  as  against  a  mort- 
gagee of  property  not  in  existence,  or  not  in  the 
possession  of  the  mortgagor,  at  the  time  of  the  exe- 
cution of  the  mortgage,  unless,  before  the  creditor 
obtains  his  interest  in  the  property,  the  mort- 
gagee perfects  his  title  intervenienfnovo  actu.  {x) 
It  has  been  argued  that  this  case  is  conclusive 
upon  the  point  that,  even  at  law,  after-acquired 
property  passed,  but  subsequently  it  was  held 
Holroyd  r.  that  the  doctrine  established  by  Holroyd  v. 
Marshall  applied  only  to  property  afterwards 
acquired,  when  so  described  that  it  could  be 
readily  and  easily  identified,  (y)  and  the  opinion 
is  ventured  that,  in  the  case  of  Holroyd  v. 
Marsliall9  there  was  a  novus  actus  interveniens 
for  the  new  machinery,  which  was  the  property 
in  dispute,  had  been  affixed  to  the  old  machin- 
ery clearly  evincing  the  intention  of  all  parties 
to  bring  the  after-acquired  property  within  the 
scope  of  the  instrument,  and  the  writer  takes 
courage  in  his  venture  from  the  words  of  Blake, 
V.C.,  when  discussing  this  case  in  his  judgment 
in  Wood  v.  Perrin,  21  Gr.  504. 
Rule  in  But  though  the  law  is  such  with  regard  to 

Equity.  assignment  of  things  which  have  no  actual  or 
potential  existence,  the  rule  in  equity  is  different, 
supporting  also  assignments  of  contingent  inter- 
ests and  expectancies,  (z)    Bev.  Stat.  Ont.  1887, 

(x)  Holroyd  v.  Marshall,  supra. 

(y)  Belding  v.  Reed,  8  H.  &  C.  955:  34  L.  J.  Ex.  212. 

(z)  Bennett  v.  Cooper,  9  Beav.  252  :  Curtis  v.  Auber,  1  Jac.  A  Wal.  532: 
In  re  Ship  Warre,  8  Price  269,  n.:  Douglass  v.  Russell,  4  Sim.  524:  Lindsay 
v.  Gibb,  22  Beav.  522:  Langton  v.  Morton,  1  Hare,  549  :  11  L.  J.  Ch.  299. 
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cap.  100,  s.  9,  provides  for  the  granting  at  law  of  R.  s.o.  1887, 
contingent,  executory,  future  interests  and  possi- Clll)'  10°* 
bilities  coupled  with  an  interest  in  land  and  rights 
of  entry  immediate  or  future,  vested  or  contin- 
gent, but  the  statute  does  not  make  valid  assign- 
ments or  contingent  interests  or  possibilities 
not  coupled  with  an  interest,  (a)  Courts  of 
equity,  however,  will  support  assignments,  not 
only  of  choses  in  action,  and  of  contingent 
interests  and  expectancies,  but  also  of  things 
which  have  no  present  actual  or  potential  exis- 
tence, but  rest  in  mere  possibility,  not  cer- 
tainly as  a  present  positive  transfer  operative 
in  presently  for  that  can  only  be  of  things  in  e%ze> 
bat  as  a  present  contract  to  take  effect  and  attach 
as  soon  as  the  things  come  in  esse,  (b) 

When  considering  the  general  rule  of  law  there- 
fore, it  is  well  to  bear  in  mind,  that  in  equity  a 
different  rule  prevails  on  the  subject,  and  that  a 
contract,  for  the  sale  of  chattels  to  be  afterwards 
acquired,  transfers  the  beneficial  interest  in  the 
chattels  as  soon  as  they  are  acquired  to  the 
vendee,  if  the  property  be  of  such  a  nature  that 
specific  performance  would  be  decreed,  (c) 

At  law,  after-acquired  property  is  not  assign-  Distinction 
able.    In  equity  it  may  be  so.     At  law,  tlie1*^^' 
right  to  acquire  after-acquired  property  must  be  as  to  af  ter- 

,      .  .  ,     .  acquired  pro- 

exercisen,  else  no  property  passes  even  between  perty. 

(a)  Taylor,  Eq.  Jurisprudence,  862. 

{b)  Story's  Equity  Jurisprudence,  §  1040. 

(c)  Add.  ou  Contracts,  p.  815:  Benj.  on  Sales,  1  Am.  Ed.  sec.  Hi: 
hington  v.  Horton,  1  Hare,  549:  Congreve  v.  Evetts,  10  Exch.  208:  Hope 
v.  HayUy.  5  E.  A  B. :  Allatt  v.  Carr,  Exch,  6  W.  R.  578 :  Douglass  v. 
Russell,  4  Sim.  524  :  Re  Ship  Warre,  8  Price,  269  :  Calkens  v.  Lockwood,  16 
Conn.  276:  Mitchell  v.  Winslow,  2  Storey,  636 :  Wilson  v.  Wilson,  37  Md. 
1:  Pennock  v.  Coe>  23  How.  (U.  S.)  117. 
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the  parties.  In  equity,  the  instrument  operates 
upon  the  property  as  soon  as  it  comes  into  exis- 
tence. 

At  law,  property  non-existing,  but  to  be 
acquired  at  a  future  time,  is  not  generally  assign- 
able ;  in  equity  it  is.  At  law,  although  a  power 
is  given  in  the  deed  of  assignment  to  take  pos- 
session of  after-acquired  property,  no  property 
is  transferred  even  as  between  the  parties 
themselves,  unless  possession  is  actually  taken. 
In  equity,  it  is  not  disputed  that  the  moment 
the  property  comes  into  existence  the  agreement 
operates  upon  it,  per  Lord  Chelmsford  in  Hob 
royd  v.  Marshall;  (d)  and  in  the  same  case  Lord 
Westbury  says,  "  But  if  a  vendor  or  mortgagor 
agrees  to  sell  or  mortgage  property,  real  or 
personal,  of  which  he  is  not  possessed  at  the  time, 
and  he  receives  the  consideration  for  the  contract, 
and  afterwards  becomes  possessed  of  property 
answering  the  description  in  the  contract,  there 
is  no  doubt  that  a  court  of  equity  would  compel 
him  to  perform  the  contract,  and  that  the  contract 
would  in  equity  transfer  the  beneficial  interest  to 
the  mortgagee  or  purchaser,  immediately  on 
the  property  being  acquired.  This,  of  course, 
assumes  that  the  supposed  contract  is  one  of 
that  class  of  which  a  court  of  equity  would 
decree  the  specific  performance.  If  it  be  so, 
then,  immediately  on  the  acquisition  of  the  pro- 
perty described,  the  vendor  or  mortgagor  would 
hold  it  in  trust  for  the  purchaser  or  mortgagee, 
according  to  the  terms  of  the  contract,  (e)    For 

(d)  10  H.  of  L.  Cases  191 :  Coyne  v.  Lee,  23  C.  Law  Journal,  413. 

(e)  Lazarus  v.  Andrade,  5  C.  P.  D.  319;  Leatkam  v.  Amor,  47  L.  J.  (Q. 
B.)  581 :  Re  Panama  New  Zealand  dc  Australian  Royal  Mail  Co,  L.  B.  5 
Ch.  318. 
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if  a  contract  be  in  other  respects  good  and  fit  to 
be  performed,  and  the  consideration  has  been 
received,  incapacity  to  perform  it  at  the  time 
ofits  execution  will  be  no  answer  when  the 
means  of  doing  so  are  afterwards  obtained. 

This  is  the  rule  in  equity,  even   when   the  Rule  in 
assignment  is   one  of  a  hope  dependent  on  a    qui  y' 
chance,  such  as  the  sale,  by  a  fisherman,  of  a 
cast  of  his  net  for  a  given  price.  (/)     Thus,  it 
will  be  seen  that  an  assignment,  invalid  at  law, 
from  the  absence  of  some  subsequent  act  of  the 
assignor,  or  assignee  of  goods  which  the  assignor 
has  not  in  his  possession,  but  which  he  acquires 
after  the  execution  of  the  instrument,  will  be  up- 
held in  equity,  for  the  rule  at  law  does  not  pre- 
vail in  equity,  nor  does  it  in  insolvency  proceed- 
ings, nor  does  it  in  the  Division  Court,  (g)     And 
now,  (since  the  passing  of  the  Administration  of 
Justice  Act  of  1878),  (h)  the  power  given  to  the 
common  law  courts  is  such  as  to  enable  them  to 
do  complete  justice  between  the  parties,  (t)  it 
would  appear  that  in  a  court  of  law,  as  in  a 
court  of  equity,  an  assignment  or  mortgage  of 
non-existing  property  (such   as   a  quantity  of 
square  timber)  subsequently  to  be  had  and  manu- 
factured, (j)  or  that  is  thereafter  to  be  made,  (k) 
or  such  stock  as  should  be  purchased  thereafter 
during  the  currency  of  the  mortgage,  {I)  or  crops 

if)  Story  on  Sales,  185. 

ig)  Perrin  v.  Wood,  21  Gr.  493 :  Rev.  Stat.  Ont.  1887,  chap.  51,  a.  70, 
sub-a.  [b). 

(A)  36  Vio.  Ont.  cap.  8. 

(i)  Kennedy  v.  Brown,  21  Gr.  95  :  McCabe  v.  Wragg,  21  Gr.  97. 

( j)  Cummings  v.  Morgan,  supra. 

(&)  Short  v.  Ruttan,  supra. 

(I)  Joseph  v.  Webb,  1  C.  &  E.  262. 
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to  be  afterwards  raised,  (m)  or  an  assignment  of 
all  the  book  debts,  which  might,  during  the  con- 
tinuance of  the  security,  become  due  and  owing 
to  the  mortgagor,  in  the  course  of  a  particular 
business,  (n)  will  be  upheld  and  sustained,  and 
that  many  of  the  distinctions  between  the  doc- 
trines of  law  and  equity  are  now  but  a  matter  of 
history,  (o) 

Simply  an  The  assignment,  however,  simply  passes  an 
terest^passed  e(lu^able  interest  which  can  only  be  turned  into 
by  the  assign- a  legal  title  by  the  grantee  taking  possession  of 
acquired  er  the  after  acquired  goods  and  chattels.  Until 
goods.  8UCh  j8  done,  the  grantor  has  the  right  to  the 

possession  of  the  after  acquired  chattels  and  the 
legal  right  to  them,  which  he  can  transfer,  so  as 
to  give  his  transferee  without  notice,  a  legal  title 
incapable  of  being  ousted  or  displaced  by  the 
equitable  title  of  the  assignee  thereof,  (p)  The 
transferee  in  such  cases  becomes  the  owner  of 
the  chattels  both  at  law  and  in  equity,  (q)  Ik 
must,  however  clearly  appear  upon  the  face  of 
the  instrument,  that  it  is  the  intention  of  the 
parties  thereto,  to  subject  future  acquired  pro- 
perty to  the  terms  of  the  deed,  and  a  bill  of  sale, 
assigning  all  furniture  and  effects  in  a  certain 
house,  will  not  relate  to  goods  not  in  the  house, 
'> 

(wi)  Clement*  v.  Matthews,  L.  R.  11  Q.  B.  D.  808:  Mcllhargy  v.  Martin— 
C.  C,  Dean,  J. 

(«)  The  Official  Receiver  v.  Tally,  17  Q.  B.  I>.  80  :  18  Q.  B.  D.  25  ;  but 
Bee  Browne  v.  Fryer,  45  L.  T.  5*21,  reversed  in  Ct.  of  App.,  46  L.  T.  630. 

(o)  Randallv.  Rayncr,  2  Johnson,  430  :  Austin  v.  Sawyer,  9  Cowen.  39: 
Whitmarsh  v.  Walker,  1  Metcalf,  313. 

(p)  Hallas  v.  Robinson,  15  Q.  B.  D.  288 :  McAllister  v.  Forsyth,  12  S.  C. 
Can.  1. 

[q)  Joseph  v.  Lyons,  15  Q.  B.  D.  280:  McAllister  v.  Forsyth,  12  S.  C. 
Can.  1 :  Hallas  v.  Robinson,  33  W.  R.  426. 
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but  brought  in  after  the  execution  of  the  deed,  (r) 
and  where,  as  in  ThirkeU  v.  Perrin,  supra,  the  Thirkeli  v. 
mortgage  covers  future  acquired  stock,  yet  if  ernn 
having  regard  to  the  terms  of  the  mortgage, 
there  is  an  implied  license  for  the  mortgagor  to 
carry  on  his  business  and  sell  the  stock,  then 
bona  fide  purchasers  from  the  mortgagor  will 
have  a  good  title,  notwithstanding  the  mortgage 
was  duly  registered,  (*)  and,  even  when  the 
mortgage  specially  provides,  that  until  default, 
the  mortgagor  should  be  entitled  to  make  use  of 
the  stock  without  hindrance  or  disturbance  of 
the  mortgagee,  then,  if  the  mortgagor  fraudu- 
lently sell  the  goods  to  bona  fide  purchasers,  not 
iu  the  ordinary  course  of  business,  the  mort- 
gagee will  be  entitled  thereto,  because  the  right 
of  the  mortgagor  to  deal  with  the  goods  is  sub- 
ject to  the  implied  condition  that  the  dealing 
shall  be  in  the  ordinary  course  of  business :  (t) 
but  the  goods  to  be  afterwards  acquired  must  be 
in  some  way  specifically  described,  for  goods, 
which  are  wholly  undetermined,  as  for  instance 
"all  my  future  personalty "  will  not  pass  as 
future  acquired  property,  (u) 

The  words  "  in  the  ordinary  course  of  busi-  The  words 
ness  "  have  an  important  significance,  for  a  mort-  naryth  course 
gagee  may  often  be  defeated  in  his  claim  to  goods,  °f  business." 
even  such  as  growing  crops,  by  an  instrument 
impliedly  licensing  the  mortgagor  to  carry  on 

(r)  Mason  v.  McDonald,  25  U.  C.  C.  P.  439 :  TapjUld  v.  Hillman,  6  Scott, 
N.  R.  967  :  6  Man.  &  Gr.  245  :  12  L.  J.  0.  P.  311 :  Reeve  v.  JVhitmore,  33 
L.  J.  Ch.  63:  Petch  v.  Tutin,  15  M.  &  W.  110:  Phillips  v.  Booth  (Iowa, 
1882)  12  N.  W.  Rep.  481. 

(#)  Nat.  Met.  Bank  v.  Thompson,  L.  R.  5  Q.  B.  D.  177. 

(t)  Taylor  v.  McKeand,  L.  R.  5  C.  P.  D.  358. 

(u)  Re  Count  D'Epineuil,  Tadman  v.  b'Epineuil  20  Ch.  D.  758  :  Lazarus 
v.  Andrade,  5  C.  P.  D.  318:  Belding  v.  Read,  3  H.  &  C.  956. 

B.M.  4 
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his  ordinary  business,  and  that,  notwithstanding 
the  mortgage  may  be  registered.  Suppose  a 
farmer  is  allowed  the  possession  of  his  crops, 
and  to  hold  himself  out  as  having  not  only  the 
possession,  but  the  property  in  them,  and  then 
sells  them  to  one  who  buys  in  the  ordinary  course 
of  business  and  without  notice,  the  sale  being 
made  in  the  ordinary  course  of  business,  the 
claim  of  the  purchaser  becomes  paramount  to 
that  of  the  mortgagee,  because  by  implication 
the  instrument  gives  the  right  to  the  mortgagor 
to  do  as  he  did.  (v) 
Chattel  mort-  It  seems  now  to  be  the  case  that  in  all  those 
lppH<»Wem  ca8€S  wherein,  at  the  time  of  the  execution  of 
when  pro-  the  mortgage,  the  property  be  incapable  of 
pabfo  S*to.  immediate  delivery,  and  an  actual  and  continued 
mediate  de-  change  of  possession,  the  mortgage,  as  to  so 
etc.  '  *  much  property  as  is  of  that  character,  is  not 
within  the  Chattel  Mortgage  Acts,  and  therefore 
not  void  for  want  of  the  requirements  thereby 
made  necessary,  (w)  This  law  is  not  in  accord 
with  the  judgment  of  the  court  in  Perrin  v. 
Wood,  (x)  In  this  latter  case  the  difficulty  pre- 
sented by  the  words  "capable  of  immediate 
delivery  and  actual  and  continued  change  of  pos- 
session/' seemed  present  to  the  mind  of  the 
learned  Vice-Chancellor,  but  he  disposed  of  them 
by  reasoning  that  they  had  reference  to  the 
property,  not  at  the  time  when  the  mortgage  was 
given,  but  at  the  time  when  the  mortgagee 
insisted  upon  his  charge.    Upon  a  different  rea- 

(v)  Nat.  Mer.  Bank  v.  Hampton,  5  Q.  B.  D.  177. 

(w)  Steinoff  v.  McRae,  3  O.  R.  54G :  Hamilton  v.  Harrison,  46  U.  C.  Q.  B. 
133  :  Robinson  v.  Cook,  4  C.  L.  T.  288. 
(x)  21  Gr.  600. 
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soning  entirely,  Armour,  J.,  (y)  has  held  that 
growing  crops  are  "  goods  and  chattels  "  within 
the  meaning  of  the  Chattel  Mortgage  Act.  Oar 
Act,  the  latter  eminent  judge  holds,  gives  no 
definition  of  these  words  such  as  is  given  to  the 
words  "personal  chattels,"  found  in  the  Impe- 
rial Act.  The  Court  of  Appeal,  however,  has 
jjkcided  in  accordance  with  Hamilton  v.  Harrison,  Growing 
mi  because  the  possession  of  growing  crops  ^Ein^he 
cannot,  while  growing,  be  changed  without  Chattel 
changing  the  possession  of  the  land  upon  which  ActoL^ 
they  are  growing,  the  Chattel  Mortgage  Acts  do 
not  apply  thereto,  (z)  Still,  it  may  be  found 
that,  though  the  Act  does  not  apply  to  growing 
crops,  yet,  when  the  crops  are  subsequently 
severed  by  the  mortgagor  they  become  personal 
chattels,  and  if  possession  be  not  then  taken  of 
them  by  the  mortgagee,  or  his  mortgage  be 
registered,  his  interests  may  be  postponed  to  the 
interests  of  those  persons  protected  by  the  Sta: 
tute.  (a) 

In  order  to  make  the  security  as  ample  as 
possible,  it  is  desirable  to  include  future  crops,  for 
the  instrument  may  still  enure  to  the  benefit  of 
the  mortgagee,  so  far  as  such  crops  are  con- 
cerned ;  and  none  the  less  so,  because  a  mort- 
gage of  such,  for  reasons  explained,  is  not  hit  by 
the  Chattel  Mortgage  Acts.  Thus,  an  assign- 
ment of  a  man's  stock-in-trade  and  effects  on 
the  farm,  together  with  all  the  growing  crops, 
and  other  crops,  "  which  at  any  time  thereafter 

(y)  In  Hamilton  v.  Harrison,  46  U.  C.  Q.  B.  133. 
(z)  Grass  v.  Austin,  VII.  App.  R.  513. 

(a)  McMillan  v.  Sherry,  15  Gr.  133 :  ex  parte  National  Mercantile  Bank 
in  re  Phillips,  16  Ch.  D.  104. 
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should  be  in  or  about  the  same  or  any  other  pre- 
mises/' will  be  a  sufficiently  specific  description  of 
the  future  crops  in  the  farm  to  make  the  assign- 
ment a  valid  one  in  equity,  (t) 

It  has  been  said  that  the  Imperial  Act  (1878) 
is  in  pari  materia  with  the  Ontario  Act,  (c)  and, 
therefore,  that  the  English  decisions  are  author- 
ity for  what  are  and  are  not  chattels  within  the 
meaning  of  the  Ontario   Statute.     Under  the 
Imperial  Act  it  has  been  held  that  a  mortgage 
of  tenant  and  trade  fixtures  by  one  partner  was 
not  within   the  Act,  on  the  ground   that  the 
extent  of  the  partner's  interest  therein  depended 
on  the  state  of  the  accounts,  and  that  in  this 
view  the  security  was  but  a  chose  in  action ;  (d) 
Chattel         "  The  intrinsic  evidence  afforded  by  the  Ontario 
A^tappifesto  ^ct>  manifests  that  it  was  intended  to  apply  to 
personal        personal  chattels  susceptible  of  specific  ascer- 
oeptibie  of     tainment,  and  of  accurate  description  capable 
ascertain-      0f  b^g  actually  and  manually  transferred  and 
possessed  in  specie ; "  (e)  therefore,  a  purchase 
and  sale  of  a  half  interest  in  a  horse,  or  other 
chattel,  from  one  who  owns  the  property,  does 
not  require  to  be  registered  within  the  Act ;  (/) 
nor  does  an  assignment  by  way  of  mortgage  of 
book  debts,  (g)    Nor  does  the  Act  apply,  when 
something  further  is  required  to  be  done  to  the 
article  on  the  part  of  the  vendor,  before  the  sale 
is  complete,  as  upon  the  sale  of  grain  in  stack, 

(b)  Clements  v.  Matthews,  11  Q.  B.  D.  808. 

(c)  R.  8.  O.  cap.  119. 

(d)  Re  Bambridge,  L.  R.  8  Ch.  D.  218. 

(e)  Per  Boyd,  C,  Gunn  v.  Burgess,  5  O.  R.  p.  688. 
(/)  Qunn  v.  Burgess,  5  O.  R.  685. 

(g)  Kitehing  v.  Hicks,  6  O.  R.  739. 
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when  the  bargain  requires  the  vendor  to  thrash 
and  afterwards  deliver  it.  (h) 

In  seeking  to  ascertain  what  fruits  of  the  Fruits  of  the 
soil  are,  and  what  are  not,  independent  chat- BOll< 
lets  within  the  meaning  of   the  Act,   it  will 
be  well   to  bear  in   mind   the   distinction  be- 
tween frurtus    indii8triale8  and  fructus    natu-  Fructns  in- 
rales ;  under  the  former  definition,  and  within  U8tna  e8* 
the  scope  of  the  Act,  are  fruits  produced  by 
the    annual    labour  of   man,  in    sowing    and 
reaping,  planting  and  gathering,  (i)  for  at  com- 
mon law,  a  growing  crop  produced  by  the  labour 
and  expense  of  the  occupier  of  lands  was,  as  the 
representative  of  that  labour  and  expense,  con- 
sidered an  independent  chattel.  ( j)    Within  the 
latter  definition,  and  beyond  the  scope  of  the 
Act  before  severance,  is  the  natural  growth  of 
the  soil  as  grass,  timber,  fruit  on  trees,  etc.,  etc. 
The  latter  are  an  interest  in  land,  and,  as  such, 
embraced    within    the    fourth   section    of    the 
Statute  of  Frauds,  (k)    The  former  are  chattels," 
and,  as  such,  within  the  17th   section  of  the 
same  statute.    But  here  again  there  is  a  distinc- 
tion to  be  observed.    It  may,  and   often  does 
happen  that  a  sale  of  fruit  or  trees  is  a  contract 


{h)  Per  Dnbnc,  J.,  Porentean  v.  Harris,  3  Man.  L.  R.  309. 

(i)  Jones  v.  Flint,  10  A.  A  E.  753 :  Carrington  v.  Roots,  2  M  &  W.  24S 
Simbury  v.  Matthews,  4  M.  &  W.  343 :  Warrick  v.  Bruce,  2  M.  &  S.  206 
Forbes  v.  Shattuek,  22  Barb.  568 :  Mumford  v.  Whitney,  15  Wend.  887 
Graves  v.  Wild,  6.  B.  &  A.  106 :  Evans  v.  Roberts,  5  B.  &  C.  529 :  Westbrook 
v.  Eager,  16  N.  J.  L.  81  :  Dunn  v.  Fergusson,  1  Hayes  (Irish),  542 :  Wm. 
Saunders,  vol.  1,  277  c. :  Parker  v.  Stainland,  11  East,  862. 

(j)  Benj.  on  Sales,  1  Am.  Ed.  120 :  per  Bailey,  J.  in  Evans  v  Roberts, 
B  &  C.  836:  KingsUy  v.  Holbrook,  45  N.  H.  313,  318,  319 :  Dunn  v.  Fer- 
yutson,  1  Hay es  (Irish),  542. 

(k)  Scovell  v.  Boxall,  1  Y.  A.  J.  896 :  Crosby  v.  Wadsworth,  6  East,  602  : 
Carrington  v.  Roots,  2  M.  &  W.  248 :  Teal  v.  Auty,  4  J.  B.  Moore,  542 :  2 
B.  A.  B.  97  :  Rodwell  v.  Phillips,  9  M.  &  W.  505. 
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for  the  sale  of  goods  and  chattels,  and  thus 
within  the  statute  ;  when  fruit  or  timber  is  sold, 
with  a  view  to  its  immediate  severance  from  the 
freehold,  and  with  a  view  to  passing  to  the  vendee 
an  interest  in  the  property  when  either  becomes 
a  chattel,  the  contract,  then,  is  one  for  the  sale 
of  goods  and  chattels,  and  not  of  an  interest  in 
land.  "  It  is  the  same  as  if  the  parties  had  con- 
tracted for  so  much  fruit  already  picked,  or 
for  so  many  feet  of  timber  already  felled."  {D 
And  so  it  is  that,  though  hay  is  sometimes/ructa* 
naturale89  yet  an  agreement  between  the  land- 
lord and  occupant,  that  the  hay  shall  belong  to 
the  latter,  enables  him  to  make  a  valid  grant 
thereof  by  way  of  a  personal  mortgage ;  (m)  bat 
the  contention  that  a  mortgage  of  grass  is  a 
mortgage  of  personal  property,  does  not  prevail, 
when  it  is  owned  by  one  who  owns  the  lands,  (n) 
If  allowed  to  remain  in  the  possession  and  under 
the  control  of  the  vendor  after  severance,  then 
*the  statutory  requisites  must  be  complied  with. (o) 
Fixtures.  Fixtures,  too,  may  and  may  not  be  within  the 

operation  of  the  Act.  If  a  person  is  in  the  pos- 
session of  fixtures,  he  cannot  pledge  them,  so  as 
to  give  a  title  to  a  mortgagee,  except  by  an  in- 
strument under  the  provisions  of  the  statutes,  (p) 


{I)  Marshall  v.  Green,  L.  R.  1  C.  P.  D.  35  :  Smith  v.  Surman,  9.  B.  &  C. 
568:  Lord  Abinger,  Rodwellv.  Phillips,  9  M.  &  W.  505:  Rolfe,  B.  Wash, 
bourne  v.  Burrow,  16  L.  J.  Exob.  266:  1  Exch.  115  :  Woodruff  v.  Roberts, 
4  La.  127:  Couch  v.  Smith,  1  Md.t  Cb.  401 :  ClaAin  v.  Carpenter,  4  Met. 
580  :  Douglas  v.  Slumnway,  13  Gray,  498 :  Cook  v.  Stearns,  11  Mass.  53d. 

(m)  Jencks  v.  Smith,  1  N.  Y.  90 :  8.  C.  Denis,  580. 

(n)  Smith  v.  Jenk,  1  Denis,  N.  Y.  580:  Green  v.  Armstrong,  1  Denis,  N. 
Y.  550. 

to)  Ex  parte  Nat.  Mercantile  Bank,  in  re  Phillips,  16  Ch.  D.  104  :  Stein- 
hoff  v.  McRae,  8  O.  R.  546 :  McMillan  v.  McSherry,  15  Gr.  133. 

(p)  Mellish,  L. J.,  ex  parte  Dalglish,  L.  R.  8  Ch.  1072 :  Mallens,  V.-C;  in 
Begbie  v.  Fenvick,  L.  R.  8  ch.  1075 :  Hatctry  v.  Butlin,  L.  R.  8  Q.  B.  290. 
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Whatever  of  itself  is  sunk,  or  built  into  any 
fabric  which  is  sunk  into  the  ground,  or  is  fixed 
by  cement,  mortar,  screws,  solder,  or  other  per- 
manent fastening  to  any  such  fabric,  or  to  any 
part  of  the  building  itself,  either  above  or  below, 
and  although  it  may  be  removed  without  injury 
to  the  building,  unless  it  has  been  agreed,  or 
can  be  inferred  from  the  acts  of  the  parties  that 
it  shall  be  severable,  is  considered  as  annexed 
to  the  freehold,  (q) 

The  intention  of  the  parties,  in  dealing  with  intention  of 
the  fixtures,  will  decide  their  character,  and  it  gardim?  Ax- 
is a  fit  subject  of  enquiry,  how  fixtures  came  to  ^re8»  <kc»dea 
be  placed  on  the  realty,  and  what  was  intended  ter. 
to  be  their  use.    By  agreement  of  all  parties 
interested  in  both  the  realty  and  the  fixtures, 
things  considered  fixtures  to  the  realty  may 
become  personal  property,  (r)    A  chattel  mort- 
gage, executed  in  view  that  the  chattels  are 
about  to  be  annexed  to  the  realty,  is  regarded  as 
sufficient  evidence  of  the  intention  and  agree- 
ment of  the  parties  that  they  are  to  retain  their 
character  as  personal  property.  (*) 

When  a  stranger  owns  the  goods,  a  wrong- 
doer can  neither  rightfully  nor  wrongfully  give  a 
title  to  such  goods  to  the  owner  of  the  soil  by 
affixing  them,  so  as  to  become  part  of  the 
soil,  and  if  the  owner  of  the  soil  seeks  to  retain 
that  which  has  been  improperly  affixed  to  his 
land  by  one  who  had  not  the  legal  title  to  the 

(9)  Lancaster  v.  Eve,  5  G.  B.  N.  S.    See  also  14  L.  B.  Ch.  D.  879. 

(r)  Smith  v.  Waggoner,  60  Wis.  155  :  Godard  v.  Gould,  14  Barb.  (N.Y.) 
fo2:  Gooding  v.  Riley,  50  N.  H.  400. 

(«)  Jones  on  Ch.  Mtges.,  p.  111. 
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thing  so  affixed,  he  must  pay  for  it ;  (t)  and  of 
course  a  person  who  has  only  the  use  of  property 
belonging  to  another  cannot,  by  annexing  it  to 
the  soil,  make  it  part  of  the  realty,  (u)  But 
when  a  person  owns  chattels,  and  annexes  them 
to  the  land  of  another,  which  he  occupies  as  a 
trespasser,  he  cannot  afterwards  be  heard  to  claim 
that  the  chattels  so  annexed  are  not  fixtures, 
and  so  not  to  pass  with  the  land  to  a  purchaser 
or  mortgagee,  (v)  If  parties  are  not  dealing 
with  an  interest  in  land,  the  contract  for  the 
sale  of  fixtures  will  be  a  contract  for  the  sale  of 
chattels,  and  the  statute  will  operate  upon  such 
a  contract,  (w)  The  owner  of  land  upon  which 
there  are  fixtures,  has  the  right  to  sever  the 
fixtures  from  the  freehold,  and  a  mortgage  by 
him  upon  the  fixtures  will  not  be  prejudiced  by 
a  subsequent  mortgage  of  the  land.  The  ex- 
pression "  expressio  unim  est  exclmio  alterius " 
applies;  but,  as  against  a  prior  mortgagee  of 
lands,  an  owner  cannot  impart  to  fixtures  the 
character  of  chattels,  and  thus  cut  down  and 
restrict  the  prior  security,  (x) 

A  mortgagee  of  land  will  not  lose  the  benefit  of 
his  realty  mortgage  by  taking  in  the  same  trans- 
action a  chattel  mortgage  on  the  fixtures,  (y) 

(t)  Stevens  Man.  Go.  v.  Barfoot,  9  O.  R.  692. 

(«)  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382:  Central  Branch  R.  W.  Co, 
v.  Fritz,  27  Am.  Rep.  175. 

(v)  Stevens  v.  Barfoot,  13  A.  R.  366. 

(w)  Hallen  v.  Runder,  1  C.  M.  &  R.  266  :  HeUiwell  v.  Eastwood,  6  Exch. 
312 :  Wick  v.  Hodgson,  12  Moo. 

(x)  Rose  v.  Hope,  22  U.  C.  C.  P.  482 :  see  in  re  Eslick,  ex  parte  Alex- 
ander, L.  R.  4  Ch.  D.  503. 

{y)  Per  Hagarty,  C.J.,  O. :  Stevens  v.  Barfoot,  13  A.  R.  at  p.  369. 
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The  owner  of  fixtures  may  treat  them  as  per- 
sonal property,  and  if  he  does  so,  by  executing  a 
chattel  mortgage  thereon,  he  cannot  afterwards 
set  up  as  against  the  mortgagee  that  the  fixtures 
are  part  of  the  real  estate,  (z)  And  the  holder  of 
one  chattel  mortgage,  who  has  taken  possession 
of  property  contained  therein  as  personal  pro- 
perty, is  estopped  from  denying,  as  against  a 
prior  mortgagee,  that  such  property  is  personal 
property,  (a) 

"  Where  a  person  sells  chattels  to  the  owner 
of  the  soil,  on  an  agreement  that  their  char- 
acter, as  personal  property,  is  not  to  be  changed, 
and  takes  a  chattel  mortgage  thereon  to  secure 
the  purchase  money,  a  prior  mortgagee  cannot 
claim  them  as  subject  to  the  lien  of  the  mort- 
gage, although  they  are  subsequently  annexed 
to  the  freehold  ;  upon  failure  to  pay  the  chattel 
mortgage,  the  mortgagee  or  vendor  is  entitled 
to  their  delivery."  (6)  And,  where  the  same 
person  is  mortgagee  of  land  and  of  personal 
property,  and  the  mortgages  are  assigned  to 
different  parties,  the  assignee  of  the  chattel 
mortgage  is  entitled,  as  against  the  assignee  of 
the  real  estate  mortgage,  to  the  personal  pro- 
perty mortgaged,  which  has  been  attached  to 
the  freehold,  (c)  But  if  the  intention  of  the 
parties,  as  shewn  by  the  terms  of  the  instrument, 
is  that  fixtures  should  pass  with,  and  as  part  of 
the  freehold,  then  registration  of  a  mortgage,  as 

(z)  Corcoran  v.  Webster,  50  Wis  125. 
(a)  Smith  v.  Waggoner,  50  Wis.  155. 

(6)  Tift  v.  Horton,  53  N.  Y.,  877 :  Ooddard  v.  Gould,  14  Barb.  662  :  Mott 
v.  Palmer,  1  N.  Y.  564. 
(c)  Sheldon  v.  Edwards,  35  N.  Y.  279. 
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a  chattel  mortgage,  is  not  necessary  to  pass  the 
interest  in  fixtures  fixed  to  the  soil,  (d)  A  build- 
ing erected  by  one  person  on  the  land  of  another, 
may  be  mortgaged  as  personal  property,  if  it 
was  so  erected  on  the  understanding  or  agree- 
ment that  it  might  be  removed  at  any  time ;  (e) 
and  the  character  of  the  building  is  not  changed 
by  the  mortgagor  removing  it  on  to  other  land 
which  he  has  bought,  and  giving  a  mortgage 
on  the  land  to  secure  part  of  the  purchase 
money,  provided  the  mortgagee  of  the  land  had 
notice  of  the  mortgage  on  the  house.  (/) 

The  owner  of  a  mill,  originally  constructed  for 
the  purpose  of  sawing,  afterwards  added  to  it 
machinery  for  planing  the  lumber,  and  subse- 
quently executed  a  mortgage  of  the  land  and  a 
chattel  mortgage  of  the  machinery,  treating  and 
calling  the  machinery  chattels,  it  was  held  that 
the  mortgagee  of  the  realty  had  no  right  to  look 
to  the  machinery  as  security  for  his  claim; 
although  in  the  absence  of  the  acts  of  the  owner 
in  severing  the  machinery  from  the  realty,  it 
would  have  been  considered  part  of  the  freehold. 
{g)  Everything  which  is  a  necessary  part  of 
such  machinery  is  part  of  the  land,  and  passes 
under  the  mortgage,  and  no  registration  is 
required.  Leathern  driving  belts  used  in  work- 
ing the  machinery  are  fixtures  when  so  treated, 
and  pass  with  the  realty  as  the  key  of  a  door 
passes  with  the  sale  of  a  house,  (h) 

(d)  She  field  and  South  Yorkshire  P.  B.  B.  S.  v.  Harrison,  15  Q.  B.  D.  358 : 
Potts  v.  N.  J.  Arms,  etc.,  Co.,  2  Green  (N.  J.)  895. 

(e)  Smith  v.  Benson,  1  Hill  (N.  J.)  176. 
(/)  Simons  v.  Pierce,  16  Ohio,  8.  215. 
(g)  Dewar  v.  Mallory,  16  Gr.  618. 

(h)  Sheffield  v.  Harrison,  supra. 
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The  rule  quicquid  plantatur  solo  cedit  solo  is 
open  to  many  exceptions.  Even  fixtures  of  a 
nature  that  the  vendor  must  have  known,  in 
order  to  be  made  use  of,  must  necessarily  be 
built  into  and  become  part  of  the  building,  none 
the  less  retain  their  character  of  chattel  pro- 
perty in  favor  of  a  vendor  thereof,  who  retained 
in  himself  the  right  of  property  in  the  fixtures, 
and  this  they  will  do  as  against  a  landlord  to 
whom  the  vendee  of  the  fixtures  has  surrendered 
the  lease  by  reason  of  forfeiture.  "  The  owner 
of  the  property  would  not  cease  to  be  the  owner  " 
and  his  right  to  recaption  exists  so  long  as  the 
property  retains  its  legal  identity,  (t)  But  if  a 
man  annex  his  own  chattels  to  the  land  of 
another  on  which  he  had  trespassed,  or  to  which 
he  has  no  title,  or  ceases  to  have  title  by  forfeit- 
ure, or  some  default  of  his  own,  then  he  is  not 
entitled  to  remove  such  fixtures,  (j ) 

The  character  of  the  property  defines  the  limit 
as  to  how  far  parties  can  go,  in  themselves  giv- 
ing to  that  property  one  character  or  the  other. 
Such  things  only  as  originally  are  personal  in 
their  nature,  and,  when  attached  to  the  freehold, 
can  be  detached  without  being  destroyed  or  ma- 
terially injured,  and  without  the  destruction  of, 
or  material  injury  to  the  things  real,  with  which 
they  are  connected,  can  be  treated  as  personal 
property.  Machinery  placed  upon  land,  for  the 
purpose  of  trade  and  manufacture,  being  placed 
there  for  the  better  and  more  profitably  enjoying 


(0  Hall  Man.  Co.  v.  Hazlitt,  11  App.  R.  749 :  see  Howell  v.  Lutowell 
Rink  and  Park  Co.,  13  O.  R.476. 

(j)  Per  Hagarty,  C.J.O.,  Stevens  v.  Barfoot,  13  A.  R.  370. 
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the  land,  will  pass  with  the  freehold ;  (k)  but 
not  so  if  by  so  doing  it  would  violate  the  inten- 
tion of  the  parties,  (Z)  and  so  tramways  in  a  mine 
have  been  held  to  be  fixtures,  and  so  not  dis 
trainable,  (m)    The  rule  of  law,  under  the  older 
authorities,  that  things  in  order  to  be  fixtures 
must  be  so  affixed  to  the  freehold  as  not  to  be 
removable  without  considerable  force,  has  been 
considerably  extended,  and  therefore  a  mortgage 
of  land  whereby  the  mortgagor,  after  granting 
the  land,  also  adds,  "  together  with  the  lime 
kilns,  stone  sawing  mills,  buildings,  steam  en- 
gines, boilers,  furnaces,  shafts,  gearing,  motive 
power,  plant,  fixed  and  movable  machinery,  ap- 
paratus, rails,  sleepers,  implements,  fittings  and 
fixtures  of  every  description,  now  or  at  any  time 
hereafter  fixed  to,  or  placed  upon,  or  used  in  or 
about  the  said  hereditaments  and  premises  or 
any  part  thereof,"  passes  all  such  as  may  be 
chattel  property  as  fixtures,  even  to  removable 
portions  of  the  machinery,  such  as  guys ;  and 
that,  too,  though  the  guys  may  be  supplied  by 
one  person  and  the  crane  by  another  and  differ- 
ent person,  (n) 
Accessions  to     Accessions  to  the  property  mortgaged  by  the 
con^subject  mortgagor  in  good  faith  become  subject  to  the 
to  a  mort-     mortgage.  Property  in  its  unfinished  state,  which 
is  mortgaged,  and  which  is  afterward  worked  up 
into  finished  articles,  still  remains  subject  to  the 

(k)  Mather  v.  Fraser,  2  K.  &  J.  536  :  Longbottom  t.  Berry,  L.  R.  5  Q.  B. 

12a. 

(1)  Waterfall  v.  Penutone,  6  E.  &  B.  876. 

(m)  Turner  v.  Cameron  L.  R.  5  Q.  B.  306. 

(n)  Ex  parte  Moore  in  re  Armitage,  14  Ch.  D.  379 ;  see  ex  parte  Brown, 
in  re  Reed,  9  Ch.  D.  389:  in  re  Trethowan,  ex  parte.  Tweedy,  5  Ch.  D.  559: 
Robinson  v.  Cook,  5  G.  L.  Times,  288. 
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mortgage  in  its  finished  state,  both  as  against 
the  mortgagor  and  his  creditors,  (o)  And  it 
makes  no  difference  as  between  the  immediate 
parties  to  the  mortgage  to  what  extent  the  pro- 
perty mortgaged  may  have  been  improved  in 
value,  the  improvements  come  under  the  opera- 
tion of  the  mortgage  as  accessions  to  the  pro- 
perty mortgaged.  This  is  in  accordance  with  the 
rule  accessorius  sequitur  naturam  mi  princi- "  Accessorius 
pedis,  (p)  But  this  rule  does  not  apply,  when  the  turam  sui 
thing  itself  is  changed  "  by  the  operation,  into  a PrmclPalls" 
different  species,  as  by  making  wine,  oil,  or 
bread  out  of  another's  grapes,  olives  or  wheat." 
A  mortgage  of  saw  logs  will  bind  the  lumber  into 
which  they  are  sawn,  but  the  mortgagee  must 
prove  that  such  lumber  was  made  out  of  the 
identical  logs  mortgaged,  (q)  A  mortgage  of 
leather  cut  and  prepared  for  the  manufacture  of 
shoes,  covers  shoes  subsequently  made  from  it 
by  the  mortgagor,  (r)  A  mortgage  of  cucum- 
bers, at  the  time  in  bulk  and  in  salt,  covers 
them  after  they  have  been  greened  and  bottled, 
though  the  bottels  and  vinegar  were  not  includ- 
ed in  the  mortgage.  (*)  A  mortgage  of  an  un- 
finished locomotive  covers  the  additions  made  to 
it  by  the  mortgagor,  although  the  additions  were 
not  included  in  the  mortgage,  (t)  And  by  way  created  by* 
of  accretion  also,  a  mortgage  of  rolling  stock  of  accretion, 

.,        ,  .  ,     .  ,     subject  to 

a  railroad    covers  repairs   and    improvements  mortgage. 

(o)  Wood  v.  Russell,  5  B.  &  Aid.  942 :  Reid  v.  Fairbanks,  1  C.  L.  R.  787  : 
Harding  v.  Coburn,  12  Met.  (Mass.)  333. 
(j>)  3  Inst.  139. 

fa)  White  v.  Browne,  12  U.  C.  Q.  B.  477. 
(r)  Putman  v.  Cushing,  10  Gray  (Mass.)  334. 
W  Crosby  v.  Baker,  6  Allen  (Mass.)  295. 
(t)  Ex  parte  Ames,  1  Lowell,  561. 
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thereof.(u)  Under  our  statute,  however,  relating  to 
chattel  mortgages,  the  property  originally  mor- 
gaged  must  in  each  case  be  able  to  be  identified.(r) 
As  to  subeti.  in  accordance  with  the  principle  omne  prind- 
perty.pr°^     pale  trahit  ad  $e  aecessorium,  substituted  articles 
become  subject  to  a  mortgage,  (w)    Thus,  a 
mortgage  of  a  printing  press  with  its  appurte- 
nances has  been  held  to  cover  type  and  mate- 
rials afterwards  procured  to  replenish  old  and 
worn-out  material  (x)  and  new  sails  substituted 
for  old  sails,  will  be  covered  by  a  mortgage  of  a 
of  a  vessel,  (y) 
The  increase      A  mortgage  of  a  mare  will  cover  a  foal  in 
genTraTiy18 ;  QTemio  at  the  time  when  the   mortgage  was 
covered  by     given,  (z)    The  right  of  possession  of  the  foal 
the  ammaiB.  follows  the  dam,  for  the  reason  that  the  two 
cannot  or  ought  not  to  be  separated ;  (a)  and 
generally  the  increase  of  all  tame  and  domestic 
animals  will  be  covered  by  a  mortgage  of  the 
animals  themselves.  (6)    This  is  in  consequence 
of  the  civil  law  "partus  tequitur  ventrem"  (c) 
and  in  accordance  with  the  Roman  law  principle 
"  if  your  horse  get  my  mare  with  foal,  the  foal  is 
not  your  property  but  mine."   This  Roman  prin- 
ciple however  is  not  in  all  cases  a  pleasant  one, 
and  so  is  not   generally  applied,  for  we  find 

(u)  Hamlin  v.  Jerrard,  72  Me.  62. 

(»)  White  v.  Browne,  12  U.  C.  Q.  B.  477. 

(w)  Wood  v.  Perrin,  21  Gr.  600. 

{x)  Holly  v.  Brown,  14  Conn.  255. 

(y)  Soutltworth  v.  hham,  3  Sandf .  (N.  Y.)  488. 

(z)  Gunn  v.  Burgess,  5  O.  R.  685. 

(a)  Rodgers  v.  Highland,  34  Alb.  L.  J.  397. 

(b)  Dillaree  v.  Doyle,  43  U.  C.  R.  442 :  Forman  v.  Proctor,  9  B.  Mon.(Ky.) 
124 :  McCarty  v.  Bleevens,  5  Yerg.  (Tenn.)  105  :  Hughes  v.  Graves,  1  Litt. 
(Ky.)  317 :  Nicholson  v.  Temple,  4  Pugsley  &  Bur.  N.  B.  248. 

(c)  2  Bl.  Com.  390. 
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"  the  role  is  disallowed  in  the  human  species,  "(d) 
"  and  there  appears  also  to  be  an  exception  in 
the  case  of  young  cygnets,  which  belong  equally 
to  the  owner  of  the  cock  and  the  hen,  and  shall 
be  divided  between  them." 

It  is  said  to  be  doubtful  if  a  mortgage  of  a  cow 
would  cover  her  calf  beyond  the  time  during 
which  it  is  necessary  for  the  calf  to  follow  the 
cow  for  nurture,  (e)  and  there  seems  to  be  a  limit 
in  point  of  time  when  a  mortgage  of  animals 
will  cover  the  increase,  unless  the  mortgage 
covers  such  increase  by  express  terms.  Thus  a 
mortgage  of  cows  will  not  defeat  a  subsequent 
sale  of  the  increase  thereof  by  the  mortgagor  in 
possession  to  one  who  has  not  actual  notice  of 
the  mortgage.  (/)  "  Whatever,"  say  the  Court, 
"  may  be  the  rule  in  regard  to  the  property  in 
the  increase  of  animals  which  are  the  subject  of 
transfers  of  this  kind,  it  is  very  plain  that  if  such 
increase  follows  the  dam  in  ownership,  a  convey- 
ance by  the  mortgagor  in  possession  thereof  to  a 
purchaser  without  notice,  actual  or  constructive, 
will  be  valid."  (g) 

Sometimes  it  happens  that  the  property  of  one  when  pro- 
man  is  so  intermingled,  or  confused  with  that  of  ^•rtyle^ter" 
another,  that  the  property  of  either  cannot  be 
distinguished  and  separated.  If  I  give  a  mort- 
gage upon  100  bushels  of  wheat,  in  a  certain 
granary  in  my  barn,  and  then  I  wilfully  and 
without  the  consent  of  the  mortgagee,  mix  with 

(</)  Bracton  1,  2,  c.  2,  8.  3  Puff.  De  Ivr.  Nat.  et  G.  1,  4,  o.  7. 
{e)  Winter  v.  Landphere,  42  Iowa,  471,  per  Beck,  J. :  Kellog  v.  Lovely,  46 
Mich.  131. 

(/)  Neb.  1882, 14  N.  W.  Kep.  392. 
ig)  Winter  v.  Landphere,  42  Iowa,  471. 
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it  fifty  more  bushels  of  wheat,  from  a  different 
part  of  my  barn,  it  is  the  role  of  law  that  I  lose 
my  right  to  the  whole  150  bushels,  (h)  but  if  a 
restoration  of  100  bushels  of  wheat  would  place 
the  mortgagee  in  substantially  the  same  posi- 
tion, as  he  was  in  before  the  mixture,  then  the 
rule  of  law  is  different.  It  is  carried  no  further 
than  is  necessary  in  each  particular  case,  and 
each  case  is  governed  by  its  own  circumstances. 
If  the  goods  can  be  readily  distinguished  and 
separated,  then  no  change  of  property  will  take 
place.  If  the  property  of  each  is  of  the  same 
description,  and  the  restoration  to  each  of  the 
same  quantity  or  quantum,  as  they  each  formerly 
had,  can  be  made,  then  the  rule  will  not  be 
applied. 

But,  where,  as  in  the  case  put,  I  purposely 
intermix  my  fifty  bushels  of  wheat  with  the  100 
I  have  mortgaged,  so  that  the  mortgaged  pro- 
perty cannot  be  distinguished,  or  the  mortgagee 
put  in  substantially  the  same  position  by  a 
restoration  of  the  100  bushels,  the  rule  that  the 
whole  becomes  the  property  of  the  mortgagee  is 
carried  to  the  extent  that  the  mortgagee  is 
entitled  thereto,  as  against  my  consignee,  or 
even  as  against  a  purchaser  for  value  from  my 
consignee,  for  the  reason  that  the  50  bushels 
became  accessorial  to  the  property  mortgaged, 
and  subject  to  the  lien  of  the  mortgage,  (t) 
Furthermore,  if  a  purchaser  of  the  mortgaged 

[h)  Waynar  v.  Watts,  2  Cranch  c.  c.  169 :  Willard  v.  Rice,  11  Met.  (Mass.) 
493  :  Dunning  v.  Stearns,  9  Barb.  N.  Y.  630. 

(t)  Boys  v.  Smith,  8  U.  C.  C.  P.  241 :  Dunning  v.  Stearns,  9  Barb.  630 : 
Colwell  v.  Reaves,  2  Camp.  575 :  Frost  v.  Willard.  9  Barb.  440 :  Martin  v. 
Porter,  5  M.  &  W.  350:  Willard  v.  Rice,  11  Me.  493:  Robinson  v.  Holt,  39 
N.  H.  557 :  Inglebright  v.  Hammond,  19  Ohio,  337. 
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goods    mixes  his   own   goods  with   them    and 
refuses  to  separate  them,  the  mortgagee  may 
&l0^   all  the   goods   without  becoming  a  tree- 
~^^ser.  (j  )     It  has  been  decided  by  the  Ameri- 
^^02  case  of  Duke  v.  Strickland,  (k)  that,  where 
m       acres  of  growing  wheat  was  mortgaged,  and 
*fo^  mortgage  duly  recorded,  and  afterwards  the 
mc>Ttgagor,  without  the  consent  or  knowledge  of 
\fco  mortgagee,   harvested,  threshed,  removed 
ttad  sold   the  wheat,   and   the  purchaser  con- 
certed it  to  his  own  use,  by  mixing  it  with  other 
wheat,  such  purchaser  was  liable  to  the  mort- 
gagee for  the  value  of  the  wheat. 

But  if  the  mortgagee  be  in  any  way  a  party  to  When  mort- 
the  confusion  of  property,  then  the  rights  ofg^e^g^y 
tiird  parties  will  not  be  interfered  with.  (/)    "  It  mixing  of 
is  impossible  that  articles  of  furniture  can  be prope  y* 
blended  together,  so  as  to  create  the  same  diffi- 
culty as  exists,  where  a  man  puts  corn  into  my 
bag  in  which  there  is  more  corn."    For  example, 
where  a  plaintiff  owned  a  stock  of  goods  and 
some  furniture,  and  shop  fixtures,  and  sold  out 
to  S.,  taking  from  him  a  chattel  mortgage  in 
security,  and  S.  continued  the  business,  brought 
in    other  goods,   until   becoming  involved,  he 
absconded,  and  the  sheriff,  upon  an  attachment 
being  placed  in  his  hands,  seized  the  property  in 
the  store,  it  was  held,  that  the  goods  being  of 
such  a  nature  as  could  easily  be  distinguished, 
the  sheriff  was  liable  for  trespass,  (m)  but  if  the 

(j)  FuUerv.  Paige,  26  111.  358. 
(A)  43  Ind.  494. 

(1)  Robinson  v.  Holt,  39  N.  H.  557 :  Hamilton  v.  Rogers,  8  Md.  301 :  see 
iiso  post  R.  S.  0. 1887,  cap.  125,  s.  27,  note. 
(m)  Boysv.  Smith,  8  U.  C.  C.  P.  248. 

B.H.  5 
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mortgage  be  of  a  certain  number  of  articles  of 
furniture  in  a  house,  wherein  there  are  other 
articles  of  a  similar  kind  belonging  to  the  mort- 
gagor, the  mortgagee  ma;  select  from  the  whole, 
but  as  against  judgment  creditors  the  mortgage 
would  be  void,  (n) 

Ascertain.  To  transfer  the  right  of  property  in  a  chattel.the 
identity  chattel  must  be  ascertained  and  identified  at  the 
necessary  to  t  jme  0f  the  transfer ;  (o)  but,  between  a  mortgagor 
and  mortgagee,  that  specific  description  neces- 
sary under  the  statute  is  not  required,  (p)  For 
instance  it  is  said  that,  if  I  have  two  or  more 
books  that  can  be  distinguished  from  the  rest, 
and  I  grant  one  or  more  of  them,  the  grant  is 
good  for  this  that  it  is  certain  what  thing  is 
granted,  (q)  "  Or  if  a  man  have  five  horses  in 
his  stable,  and  he'  gives  to  me  one  of  his  horses 
in  his  stable,  now  I  shall  take  which  of  the  horses 
I  will ;"  (r)  because  the  horse  given  is  easily  sep- 
arable from  the  others,  and  so  a  mortgage  of  two 
bales  of  cotton,  out  of  a  growing  crop,  will  be 
good  as  between  the  parties.  (*)  But  such  grants 
would  be  void  as  against  a  creditor  from  the  un- 
certainty of  the  identity  of  the  horse  in  the  one 
case  and  the  cotton  in  the  other.  In  Rose  v. 
Scott,  (t)  Robinson,  C.J.,  was  of  opinion  that  cer- 
tain articles,  trucks,  waggons,  carriages,  were  so 

(n)  Call  v.  Gray,  37  N.  H.  428. 

(o)  Snell  v.  Heighten,  1C.&E.  95. 

(p)  See  post  R.  8.  O.  1887,  cap.  125,  s.  27. 

{q)  Lunn  v.  Thornton,  1  C.  B.  379  :  GaU  v.  Burnell,  7  Q.  B.  850, 14  L.  J. 
Q.  B.  340 :  Robinson  v.  Macdonnell,  5  Mau.  &  Sel.  228. 

(r)  Perk.  Prof.  Bl.,  pi.  74 :  Harding  v.  Colburn,  12  Met.  333 :  Smith  v. 
McLean,  24  Iowa,  322. 

(s)  Williamson  v.  Steale,  3  Lea  (Tenn.)  527. 

(t)  17  U.  C.  R.  385. 
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d&fecribed  that  they  did  not  pass  by  the  deed,  and 
h^  says  p.  888,  "  For  these  are  not  in  any  man- 
w^r  described,  so  that  if  Mr.  Fraser  owned  more 
^f  any  such  articles  of  property  than  the  number 
*et  down  in  the  deed,  it  would  be  impossible  to 
tell  which  of  the   class  were  intended    to    be 
assigned  ;  where  a  man  has  a  number  of  horses 
or  cows,  and  mortgages  two  of  each,  how  can 
it  be  known  which  of  them  are  to  be  passed  by 
the  deed  ?    It  may  be  that  the  numbers  men- 
tioned in  the  deed  were  all  that  the  mortgagor 
^liad  of  the  kind,  but  it  does  not  say  so." 

If,  however,  I  grant  a  man  twenty  books,  to  No  right  of 
T>e  taken  out  of  my  library,  no  right  of  property  p25£  when 
in  any  particular  books  passes  to  the  grantee,  (u)  property  uot 
because  the  subject  of  the  grant  was  not  ascer- 
tained and  identified.     The  case  of  Bryans  v. 
•Mx,  (v)  folly  illustrates  the  law,  as  to  the  appro- 
priation of  a  chattel  necessary  to  a  valid  grant. 
\        In  that  case,  the  facts  were  as  follows : — T.,  on 
the  81st  of  January,  obtained  from  the  masters 
of  two  canal  boats,  No.  604  &  No.  54,  receipts 
signed  by  them  for  full  cargoes  of  oats,  therein 
stated  to  be  shipped  on  board  the  boats,  deliver- 
able to  the  agent  of  T.  in  Dublin,  in  care  for,  and 
to  be  shipped  to,  the  plaintiffs  at  Liverpool.    At 
that  time,  boat  No.  604  was  loaded,  but  no  oats 
were  then  actually  shipped  on  board  boat  No.  54. 
On  the  2nd  February,  T.  enclosed  the  receipts  to 
the  plaintiffs,  and  drew  a  bill  on  them  against 
the  value  of  the  cargoes,  which  the    plaintiffs 
accepted  on  [the  seventh  and  paid  when  due. 

(u)  Herman  on  Mortgages,  76. 
M  4M.&W.  774. 
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On  the  6th  February,  W.,  an  agent  of  the  defen- 
dant, who  was  T.'s  factor  for  sale  in  London, 
arrived  at  Longford  and  pressed  T.  for  security 
for  previous  advances.     T.  on  that  day  gave  W. 
an  order  on  T.'s  agent  in  Dublin,  to  deliver  to  W. 
the  cargoes  of  boats  604  and  54  on  their  arrival 
there.    Boat  604  had  then  sailed  from  Long- 
ford, but  boat  54  was  only  partially  loaded.  The 
loading  was  completed  on  the  9th,  and  T.  then 
transmitted  to  W.  in  Dublin,  a  receipt  signed  by 
the  master  of  the  boat  (in  the  same  form  as  those 
sent  to  the  plaintiffs)  making  the  cargo  deliver- 
able to  W.    W.  received  this  on  the  10th.    On 
their  arrival  in  Dublin,  W.  took  possession  of 
both  cargoes  for  the  defendant.     It  was  held  that 
the  property  in  the  cargo  of  boat  604  vested  in 
the  plaintiffs  on  their  acceptance  of  the  bill,  and 
that  they  were  entitled  to  maintain  trover  for  it ; 
but  they  could  not  maintain  trover  for  the  cargo 
of  the  boat  54,  since  none  of  it  was  on  board,  or 
otherwise  specially  appropriated  to  the  plaintiffs 
when  the  receipt  for  that  boat   was  given   by  the 
master.    In  the  course  of  the  argument  in  that 
case,  Parke,  B.,  said  :  "  In  order  to  pass  the  pro- 
perty, the  specific  chattels  must  be  ascertained 
which  are  to  pass.     Now  here  the  oats  loaded  on 
board  the  boat  No.  54,  at  the  time  when  the 
receipts  were  transmitted,  were  still  in  Tempany's 
premises,  and  he  might  have  performed  his  con- 
tract with  the  plaintiffs  by  supplying  any  other 
oats  of  the  same  quality  and  amount.     Tour 
argument  must  go  to  the  extent  that  Tempany 
would  have  been  liable  in  trover  if  he  had  sub- 
stituted others  for  them."     So  where  a  transfer 
was  made  of  100  tons  of  coal,  as  security  for  an 
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endorsement,  and  the  tranferror,  while  he  had  a 
certain  lot  of  coal  lying  on  the  wharf,  supposed 
to  contain  that  quantity,  had  in  reality  only  78 
tons,  and  that  subject  to  a  claim  for  wharfage, 
the  jury  found  that  the  transfer  was  not  confined 
to  this  lot,  but  was  of  100  tons,  the  transferror 
having  more  in  his  yard ;  it  was  held  that  the 
property  in  the  coals  in  the  yard  had  not  passed, 
for  the  quantity  transferred  had  not  been  ascer- 
tained or  separated,  (w)  But,  while  a  grant  of  100 
bushels  of  wheat  does  not  operate  as  an  immediate 
transfer  unless  the  wheat  is  measured  and  set 
apart  (because  the  transfer  has  nothing  to  operate 
upon) ;  (x)  it  becomes  an  executory  contract,  and 
amounts  to  a  covenant  to  deliver  100  bushels  of 
wheat,  on  breach  of  which  an  action  is  sustain- 
able ;  when  once  the  appropriation  is  made  and 
assented  to  by  the  vendee,  then  the  property 
in  the  goods  passes,  and  their  value  may  be 
recovered  by  the  vendor  under  a  count  for  goods 
bargained  and  sold ;  and  the  action  will  lie  as 
soon  as  a  selection  is  made  by  the  vendor,  if 
part  of  a  large  parcel  of  goods  is  sold,  and  it  is 
at  his  option  to  make  the  selection.  The  pro-  Property 
perty  passes  just  as  soon  as  the  selection  or  Pa88e* when 
appropriation  is  made,  although  the  vendor  is  application 
not  bound  to  part  with  the  possession  until  he  is ls  m 
paid  the  price,  (y)  When  once  the  appropria- 
tion is  made,  the  property  becomes  specific,  and 
then  the  vendee  is  excused  from  a  performance 

(w)  McDougall  v.  Elliott,  20  U.  C.  R.  299. 

(x)  Godts  v.  Rose,  17  C.  B.  229 :  Logan  v.  LeMesurier,  6  Moore  P.  C.  116 : 
Campbell  v.  Mersey  Docks,  14  C.  B.  N.  8.  412. 

(y)  Rhodes  v.  Thwaites,  6  B.  &  C.  388:  Aldridge  v.  Johnson,  7  E.  &  B. 
885,  3  Jur.  N.  8.  913:  Atkinson  v.  Bell,  8  B.  &  C.  277. 
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of  hie  contract,  if  it  become  impossible  for  him 
to  fulfil  it,  through  causes  for  which  he  is  not 
answerable.    This  is  the  case  when  the  sale  is 
one  of  specific  property,  or  a  portion  of  property 
which  is  specific ;  the  contract  then  is  subject  to 
the  implied  condition  that  the  parties  shall  be 
excused,  if  before  breach,  performance  becomes 
impossible,  from  the  perishing  of  the  thing  with- 
out default  of  the  contractor,  (z)    And  the  sale  or 
mortgage  of  crops  off  specific  land,  is  therefore  a 
sale  or  mortgage  of  specific  crops,  although  not 
sown  at  the  time  of  the  sale  or  execution  of  the 
mortgage,  (a)    The  law  of  appropriations  is  full 
of  subtle  distinctions  and  "  the  subject  gives  rise 
to  an  infinite  number  of  circumstances,  under 
which  its  application  becomes  necessary  in  com- 
mercial dealings."     A  reference  to  the   cases 
found  in  "Benjamin  on  Sales,"  from  which  the 
above   quotation   is   taken   will    be    found   of 
use.  (b)     But  see  also  Box  v.  Provincial  In$. 
Co.  (c)  in  which  case  it  was  held  by  the  Court 
of  Appeal,  that  the  purchaser  of  8600  bushels 
of  wheat,  had  an    insurable   interest  therein, 

(i)  Howell  v.  Coupland,  L.  R.  1  Q.  B.  D.  258:  Taylor  v.  Caldwell,d  B.  & 
8.,  at  p.  838:  Appleby  v.  Meyer*,  L.  R.  2  C.  P.  661. 

(a)  Howell  v.  Coupland,  supra :  Mcllhargy  v.  Martin,  C.  C.  Dean.  J., 
January  Term,  1880. 

(6)  Benjamin  on  Sales,  290 :  Dutton  v.  Solomonson,  3  B.  &  P.  219 :  Alex- 
ander v.  Gardner,  1  Bing.  N.  C.  671 :  Wilkin*  v.  Bromhrad,  6M.4G.  963 : 
Sparkes  v.  Marshall,  2  Bing.  N.  C.  761 :  Godts  v.  Rose,  17  C  B.  229  &  25  I  . 
J.  C.  P.  61 :  Langton  v.  Higgins,  4  H.  &  N.  402 :  Campbell  v.  Tlie  Mersey 
Docks,  14  C.  B.  N.  8.  412:  Hanson  v.  Meyer,  6  East,  614  :  Rugg  v.  Min*tt, 
11  hast,  210 :  Brown  v.  Hare,  3  H.  A  N.  484  :  TregelUs  v.  Sewell,  7'H.  &  N. 
571 :  Calcutta  Co.  v.  De  Mattos,  32  L.  J.  Q.  B.  322  :  Jenner  v.  Smith,  L.  R. 
4  C.  P.  270:  ex  parte  Pearson,  L.  R.  8  Ch.  Appeal,  443 :  Cunlijfev.  Harri- 
son, 6  Ex.  905 :  Hart  v.  Mills,  15  M.  &  W.  85 :  Dixon  v.  Fletcher,  8  M.  & 
W.  145 :  Levy  v.  Green,  28  L.  J.  Q.  B.  319  :  Mucklow  v.  Mangles,  1  Taunt. 
318 :  Bishop  v.  Crawshay,  3  B.  &  C.  415 :  Atkinson  v.  Bell,  8  B.  &  C.  277: 
Elliott  v.  Pybw,  10  Bing.  511. 

(c)  18  Gr.  280. 
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th«  Plaintiff  remSr/f8^  b*  *» 
required  a  delivery." 
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CHAPTER  III. 

THE     CONSIDEBATION    OF   A   BILL    OF 
SALE    OR   MORTGAGE. 

The  debt  or  consideration  is  that  from  which 
the  system  of  mortgaging  originated,  and,  in 
consequence,  is  a  most  important  matter  in  con- 
nection with  the  subject  of  chattel  mortgages 
and  bills  of  sale. 

A  consideration  must  be  a  lawful  consider- 
ation, and  of  lawful  considerations  there  are  two 
kinds,  valuable  and  good. 

Valuable  "  A  valuable  consideration  is  money  or  any 

tion.ldera  other  thing  that  bears  a  known  value,  or  mar- 
riage, (a)  or  some  other  benefit  to  the  person 
making  a  promise,  however  slight,  or  to  a  third 
person,  by  the  act  of  the  promisee,  (b)  or  any 
loss,  trouble,  detriment,  or  inconvenience  to,  or 
charge  or  liability  upon  the  promisee,  however 
slight,  for  the  sake  or  at  the  instance  of  the  pro- 
misor, though  without  any  benefit  to  the  promi- 
sor, (c)  or  the  suspension  or  forbearance  of 
legal  proceedings,  the  prevention  of  litigation, 
or  the  settlement  of  disputes. 

(a)  Kevan  v.  Crawford,  L.  R.  6  Ch.  D.  29 :  Wright  v.  Redgrove,  W.  N. 
(1879)  30-32. 

(b)  Bailey  v.  Croft,  4  Taunt.  611 :  miliamson  v.  Clements,  1  Taunt.  523. 

(c)  Shirbyn  v.  Albany,  Cro.  Eliz.  67  :  March  v.  Culpepper,  Cro.  Car.  71. 
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"A  good  consideration  is  affection  for  a  child  Good  Con- 
or relation,  or  the  payment  of  debts  by  the 8ideration' 
debtor."  (d) 

"  The  word  '  consideration '  is  a  legal  term ; 
it  means  that  which,  in  point  of  law,  is  the  con- 
sideration for  the  giving  of  the  instrument. 
Whether  the  whole  of  the  mortgage  money  is 
actually  paid  by  the  lender  into  the  hands  of 
the  borrower,  or  whether  part  of  it  is  with  his 
privity,  or  by  his  direction  employed  in  the  pay- 
ment of  a  debt  dne  by  him,  it  is  equally  in  a 
legal  sense  paid  by  him."  (e) 

The  consideration  in  a  transaction  is  some- 
times such  that  the  statutes  relating  to  bills  of 
sale  and  mortgages  of  personal  property  have 
no  application.  Under  these  statutes,  it  is  only 
so  far  as  the  interest  of  creditors,  subsequent 
purchasers,  and  mortgagees  in  good  faith  of  the 
bargainor  or  mortgagor  is  concerned,  that  the 
debt  or  consideration  presents  subject  matter 
for  discussion.  As  between  the  immediate 
parties  to  the  instrument,  the  law  remains  the 
same  as  it  was  without  these  statutes,  and  in 
those  cases  wherein  the  statutes  have  no  appli- 
cation in  relation  to  creditors,  subsequent  pur- 
chasers, and  mortgagees  in  good  faith  of  the 
bargainor  or  mortgagor,  the  law  respecting  the 
debt  or  consideration  is  in  no  way  governed  by 
these  statutes.  If  the  consideration  be  of  such 
a  nature  that  the  affidavits  of  bona  fides,  required 
under  the  Chattel  Mortgage  Acts,  cannot  be  pro- 

(d)  See  4  Cruise  T.  32,  c.  2  §  50,  51 :  Smith's  Common  Law  Man.:  3rd 
Ed.  45,  46 :  Keenan  v.  Handley,  2  D.  J.  &  8.  283. 

(e)  Per  James,  L.J.,  ex  parte  Challinor,  in  re  Rogers,  L.  R.  16  C.  D. 
p.  265. 
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perly  taken,  then  the  mortgage  cannot  come 
within  the  scope  of  the  Act ;  (/)  but  ii  does  not 
follow  in  such  a  case  that  the  mortgage  for  that 
reason  is  any  the  less  valid. 
From  whom  In  general,  the  consideration  moves  directly 
moves?1**101* fr°m  *^e  mortgagee  to  the  mortgagor;  but 
this  is  not  absolutely  necessary.  It  is  a  suffi- 
cient legal  consideration  that  the  consideration 
moves  from  one  party,  and  the  mortgage  is 
taken  to  another,  as,  for  instance,  where  a  bank 
renews  a  note  on  consideration  that  a  mortgage 
shall  be  given  to  a  third  person,  (g)  or  where 
a  mortgagee,  at  the  request  of  the  mortgagor, 
forbears  to  institute  legal  proceedings,  or  dis- 
continues legal  proceedings  already  commenced, 
against  a  third  party  for  the  enforcement  of  a 
lawful  claim  or  demand,  (h) 

In  general,  it  may  be  laid  down  that  whatever 

is  sufficient  consideration  for  a  promissory  note, 

is  a  sufficient  valuable  consideration  for  a  chattel 

mortgage. 

A  voluntary      A  voluntary  consideration  will  not,  of  itself, 

oonsidera-       mftke  ft  deed  ^^  ({)     A  bm  of  ^  f()unded  on 

a  voluntary  consideration  may  yet  be  good ;  but, 
if  the  bargainor  be  indebted  at  the  time  it  was 
executed,  it  will  be  deemed  fraudulent.  Lord 
Hardwicke  (;)  says,  "  he  had  hardly  known  one 
case  of  a  voluntary  settlement,  where  the  person 


(/)  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B.  52. 

(g).Magruderr.  State  Bank,  18  Ark.  9. 

(h)  Jamieson  v.  Stafford,  1  Cash.  168  :  Watson  v.  Randall,  20  Wend.  201 : 
Martin  v.  Black,  20  Ala.  389 :  Seamen  v.  Seamen,  12  Wend.  381 :  Sage  v. 
Wilcox,  6  Conn.  84. 

(i)  Per  Wood,  V.-C.,  Holmes  v.  Penny,  3  K.  A  J.  90 :  see  also  Thompson 
v.  Webster,  4  Drew.  628  :  H.  of  L.  7  Jur.  N.  S.  581. 

(j)  In  Walker  v.  Burrowes,  1  Atk.  94. 
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making  it,  was  indebted  at  the  time,  that  had 
not  been  deemed  fraudulent."  To  be  other  than 
voluntary,  the  consideration  must  be  valuable, 
hence  services  rendered,  though  beneficial  and 
deserving  reward,  if  they  do  not  form  a  ground 
for  a  legal  claim,  will  not  suffice  to  support  a 
bill  of  sale;  (At)  and  natural  love  and  affection, 
not  being  a  valuable  consideration,  will  not 
suffice  to  support  a  bill  of  sale  against  creditors. 
(Q  Hence,  a  bill  of*  sale  by  a  farmer  to  his  sons, 
of  bis  live  and  dead  stock  in  consideration  of 
natural  love  and  affection,  will  be  an  invalid 
transfer  as  against  the  creditors  of  the  parent. 
An  assignment  by  a  mortgagor  for  the  benefit 
of  creditors  to  one  who  is  not  a  creditor,  and  who 
does  not  in  any  way  represent  the  creditors,  is  a 
voluntary  conveyance,  and  void  as  against  the 
mortgagee  who  consummates  his  title  by  posses- 
sion or  demand  of  possession,  (m) 

So  far  as  the  instrument  may  be  within  the  True  char- 
Chattel  Mortgage  Acts,  the  true  character  of  the  J^5^ation 
debt  or  consideration  must  be  set  out ;  (n)  thus,  necessary  to 
for  example,  if  the  mortgage  is  given  in  consid-  und^Jchattel 
eration  of  a  contingent  liability,  assumed  by  the  5J0^age 
mortgagee,  it  will  not  suffice  to  state  the  con- 
sideration as  being  a  debt,  but  this  cannot  be 
said  to  be  the  law  in  the  State  of  Illinois.  There 
a  mortgage,  which  upon  its  face  appears  to  be 
given  to  secure  an  absolute  debt,  is  good,  though 
it  is  in  fact  given  to  secure  a  contingent  lia- 
bility, (o) 

(k)  Peacock  v.  Monk,  1  Ves.  181 :  Penhall  v.  Elwin,  1  Sm.  &  G.  268. 

(i)  Matthew$  v.  Fearer,  1  Cox,  268. 

(m)  Hyman  v.  Bawine,  5  O.  R.  Q.  B.  D.  430. 

(n)  Parka  v.  St.  George,  2  O.  R.  Chy.  D.  342. 

(o)  Goodheart  v.  Johnson,  88  111.  58. 
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The  validity  of  a  mortgage  depends  on  the 
genuineness  of  the  debt  which  the  mortgage 
is  to  secure,  and  not  upon  the  correctness  of  the 
debt  as  contained  in  the  mortgage,  (p)  There- 
fore, in  the  absence  of  fraud,  the  erroneous 
statement  of  the  consideration  does  not  avoid  a 
mortgage  as  a  matter  of  law,  for  there  is  no 
rule  of  law  requiring  that  the  exact  nature  of 
the  debt,  much  less  the  exact  amount,  should 
be  set  forth  in  the  mortgage-;  (q)  but  the  untrue 
statement  of  the  consideration  becomes  a  cir- 
cumstance for  the  jury  to  consider  when  decid- 
ing the  question  of  fraud  or  no  fraud,  (r)  The 
omission  to  state  the  correct  amount  of  the  debt 
may  be  one  of  mistake.  At  the  most  it  merely 
indicates  fraud.  (*)  We  have  still  the  earlier 
case  of  Robinson  v.  Patterson,  (t)  which  rather 
conflicts  with  the  law  as  established  by  Hamil- 
ton v.  Harrison,  and  which  is  now  referred  to, 
because  in  the  latter  case,  a  most  astute  judge, 
in  a  most  decided  judgment  approved  of  by 
Burton,  J.A.,  and  Patterson,  J.A.,  in  Parke*  v. 
St.  George,  (u)  opposes  that  view  of  the  law  which 
upholds  a  mortgage  under  the  first  section  of 


(p)  Hogden  v.  Shannon,  44  N.  H.  572 ;  Jackson  v.  Botcen,  7  Cow.  13 : 
Griffin  v.  Cranston,  1  Bobw.  281. 

(q)  Walker  v.  Niles,  18  Gr.  210 :  Hamilton  v.  Harrison,  46  U.  O.  R.  127  : 
Tidey  v.  Craib,  4  O.  R.  Ch.  D.  696 :  Griffin  v.  Cranston,  1  Bobw.  281 :  Parke* 
v.  St.  George,  10  App.  R.  496. 

(r)  Wood  v.  Scott,  55  Iowa,  114  :  Butts  v.  Peacock,  23  Wis.  859 :  Blackes- 
lee  v.  Rossman,  43  Wis.  116,  123. 

(s)  See  Bell  v.  Pretcitt,  62  111.  361 :  Kaysing  v.  Hughes,  64  111.  123  :  Kalk 
v.  Fielding,  £0  Wis.  339  :  Nat.  Bank  v.  Sprague,  20  N.  J.  Eq.  13. 

(t)  18  U.  C.  R.  55. 

(u)  10  App.  Rep.  at  p.  510. 
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the  Chattel  Mortgage  Acts,  though  the  considera- 
tion may  not  be  truly  set  forth,  (v) 

The  advisability,  though  it  may  not  be  the  The  object  in 
necessity,  of  truly  describing  the  debt  or  consider-  ]J2e  con? 
ation  plainly  appears,  when  the  object  of  having  "deration  to 
the  debt  or  consideration  stated  in  the  mortgage  instruments 
is  borne  in   mind.     The  object  is,  that  third  %£%$" 
parties  may  have  notice  of  the  encumbrances  Mortgage 
existing  against  property,   so    that  they  may   cts* 
not  be  deceived    as    regards    the    morgagor's 
liabilities :  if  the  true  consideration  between  the 
parties  need  not  be  stated,  it  follows  that  the 
object  is  defeated.     If  the  omission  to  state  the 
true  amount  is  made  with  the  purpose  of  deceiv- 
ing, then  of  course  the  element  of  fraud  is  found 
in  the  transaction,  and  the  mortgage  becomes 
void  on  that  account,  but  fraud  may  exist  with- 
out being  discovered,  and  thus  the  express  pur- 
pose of  a  statute,  passed  for  the  protection  of 
creditors  may  be  destroyed  by  an  incorrect  state- 
ment of  the  consideration,  purposely  made  to 
deceive  and  mislead.     The  cases  are  numerous 
under  the   Chattel  Mortgage  Acts,  wherein  an 
unintentional  defect  in  the  form  of  the  instru- 
ment has  been  held  fatal  to  its  validity,  because, 
it  is  said,  to  overlook  the  unintentional  omission, 
might  encourage  an  intentional  evasion  of  the 
statute  :  with  how  much  greater  force  will  this 
reasoning  apply  to  cases  wherein,  to  overlook  an 
untrue  statement  in  the  amount  of  the  debt 
Becured,  though  unintentionally  made,  may  en- 
courage false  amounts  to  be  inserted,  to  mislead 

M  See  Arnold  v.  Robertson,  8  C.  P.  147  :  Olnutead  v.  Smith,  13  U.  C.  R. 
*K."  re  Parker,  44  L.  T.  N.  8.  115. 
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and  deceive,  and  the  erroneous  statement  per  tt 
not  being  sufficient  to  invalidate  the  instrument, 
third  parties  are  then  driven  to  rely  upon  efforts 
to  establish  fraud,  of  the  existence  of  which,  there 
may  be  a  moral  conviction,  but  of  which  the  legal 
proof  may  be  wanting.     The  result  of  the  deci- 
sions, however,  appears  to  be  in  accordance  with 
the  law  in  some  of  the  neighbouring  States.    It 
is  said  that  the  "  Eegistry  laws  are  intended  to 
show  the  existence  and  not  the  amount  of  the 
encumbrance/1  (w)  and  it  is  sufficient  under  the 
first  section  of  the  Chattel  Mortgage  Act,  if  the 
record  of  the  mortgage  is  such  as  to  furnish  the 
means  of  ascertaining  the  extent  of  the  liability 
created.     However,  though  an  erroneous  state- 
ment of  the  amount  of  the  consideration  does 
not  invalidate  the  instrument,  an  indebtedness 
of  some  amount  must  be  stated  in  order  to  satisfy 
the  statute  ;  therefore  a  mortgage,  wherein  the 
consideration  is  "  the  full  sum  of  the  indebted- 
ness now  existing  or  hereafter  to  be  contracted/' 
is  void  under  the  statute,  (x)  for  the  reason  that 
the  affidavit  of  bona  fides  must  state  that  the 
mortgagor  is  justly  and  truly  indebted  to  the 
mortgagee  in  the  sums  mentioned  in  the  mort- 
gage which  would  not  be  possible  if  the  mortgage 
does  not  state  any  indebtedness,  (y) 
Peacock  v.         In  Peacock  v.  Monk,  (z)  Lord  Hardwicke  in 
his  judgment   says : — "  Where  any  considera- 
tion   is    mentioned,  as  of  love    and   affection 


Monk. 


(w)  Babcock  v.  Lule,  57  111.  427. 
(x)  R.  S.  O.  1887,  cap.  125. 

(y)  Stevens  Man.  Co.  v.  Barfoot,  9  O.  R.  692 :  Mclntyre  v.  Union  Bank 
of  L.  C,  2  Man.  L.  R.  305. 
(z)  1  Ves.  128. 
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only,  if  it  is  not  also  said,  'and  for  other 
considerations  *  yon  cannot  enter  into  the  proof 
of  any  other;  the  reason  is  because  it  would 
be  contrary  to  the  deed,  for  when  the  deed 
says  it  is  in  consideration  of  such  a  par- 
ticular thing,  that  imports  the  whole  consid- 
r-\  eration  and  is  negative  to  any  other.      But 

notwithstanding  this  sound  reasoning,  in  Gale  v.  Gale  v.  Wii- 
WiUiamson,  (a)  wherein  the  facts  were,  that  a  iam80n* 
father,  by  deed,  assigned  to  his  son,  "  in  consi- 
deration of  natural  love  and  affection  "  his  dwel- 
ling house  and  all  his  personal  estate,  and  the 
son  brought  an  action  against  the  sheriff,  for 
levying  on  goods,  part  of  such  estate,  under  a  fi. 
fa.  against  the  father,  the  Court  of  Exchequer 
decided  that  it  was  competent  to  the  plaintiff  to 
prove  that  by  a  bond,  bearing  even  date  with  the 
deed  of  assignment,  he  bound  himself  to  main- 
tain his  father's  wife  and  children ;  and  that  the 
jury  having  found  that  it  was  a  part  of  the  same 
,  transaction,  and  that  the  assignment  was  bona 

\  fide.,  it  was  not  void  as  against  creditors  under 

|  Statute  13  Eliz.  c.  5. 

Alderson,  B.,  in  that  case  said,  "  The  rule  of 
law  is,  that  a  deed  made  merely  in  consideration 
of  natural  love  and  affection  prima  facie  imports 
fraud,  that  alone  shows,  not  conclusively,  but 
only  presumptively,  that  it  is  fraudulent.  It 
follows,  therefore,  that  evidence  may  be  adduced 
to  show  that  no  fraud  was  in  fact  intended. 
This  is  not  a  case  in  which  the  parties  to  a  deed 
are  contesting  some  right  arising  out  of  the  deed ; 
the  question  is  whether  there  was  in  the  tran- 

(a)  8M.&W.  405. 
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saction  in  question  an  intention  to  defeat  or 
delay  creditors.  Under  such  circumstances 
surely  it  is  reasonable  that  the  party  should  be 
allowed  to  show,  by  a  bond  of  even  date  with  the 
assignment  to  which  the  fraudulent  purpose  is 
ascribed,  that  it  was  made,  not  voluntarily  with 
intent  to  delay  creditors,  but  in  truth  as  a  consi- 
deration for  the  support  of  his  father's  family."  (i>) 
The  Courts  in  construing  the  Statute  of 
Elizabeth,  (c)  have  held  it  to  include  deeds 
made  without  consideration,  as  being  prima 
facie  fraudulent,  because  necessarily  tending  to 
delay  creditors ;  and  for  the  reason  that  convey- 
ances made  on  voluntary  considerations  are 
presumed  to  be  fraudulent,  extrinsic  evidence  is 
admissible  to  establish  or  negative  the  existence 
of  fraud,  (d) 
Considera-  The  consideration  of  marriage  is  a  good  consid- 
riage?  mar  ©ration,  it  is  the  highest  consideration  recognized 
by  law.  A  marriage  consideration  in  a  settlement 
made  prior  to  marriage,  or  in  pursuance  of  articles 
entered  into  before  marriage,  runs  through  the 
whole  settlement,  as  far  as  it  relates  to  the  hus- 
band and  wife  and  issue,  and  it  protects  them,  (e) 
A  marriage  contract  differs  somewhat  from  other 
agreements.  "  For  as  soon  as  the  marriage  is 
had,  the  estate  and  capacities  of  the  persons  are 
altered ;  and  as  children  are  usually  provided 
for,  they  become  purchasers  equally  under  the 
settlement  with  their  parents,  and  are  entitled 
to  enforce  their  rights,  although  all  the  named 

(6)  See  Mullholland  v.  Williavuon,  12  Gr.  91. 

(c)  13  Eliz.  cap.  5. 

(d)  Taylor's  Law  of  Evidence,  6th  Ed.,  p.  992,  cases  cited  p.  993. 

(e)  Whart.  Law  Lex.  474. 
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contracting  parties  to  the  settlement  agree  in 
disregarding  it."  (/) 

A  bill  of  sale  upon  a  consideration  of  mar- Marriage 
riage,  is  a  valid  instrument  within  our  Chattel  eration  under 
Mortgage  Act,  {g)  when  the  settlement  or  agree-  ^etCh#  Mtge* 
ment  for  a  settlement  is  ante-nuptial.  In  Cam- 
pion  v.  Cotton,  (ft)  one  I.  L.,  a  trader  in  an 
ante-nuptial  settlement,  declared  that  in  consid- 
eration of  marriage,  he  settled  to  the  sole  and 
separate  use  of  his  intended  wife,  goods,  house- 
hold furniture,  jewels,  etc.,  which  it  was  recited, 
were  possessed  by  the  intended  wife.  I.  L. 
died,  and  a  bill  was  filed  by  creditors  against 
the  executor  and  widow,  alleging  that  the 
recitals  in  the  deed  of  settlement,  were  false 
and  untrue,  and  praying  that  the  same  might 
be  declared  fraudulent  and  void,  upon  the 
ground  that  I.  L.  had  no  property  of  his  own, 
and  that  the  property  comprised  in  the  settle- 
ment was  placed  there  for  the  purpose  of  defeat- 
ing his  creditors.  Sir  W.  Grant,  M.  E.,  in  his 
judgment  said  :  "  It  is  clear  that  supposing  the 
whole  to  have  been  I.  L.'s  property,  he  might 
have  settled  it  upon  his  marriage.  According 
to  tbe  cases  decided  at  law,  even  the  movable 
effects  might  be  so  settled,  and  neither  the  joint 
possession  which  I.  L.  had  of  the  furniture,  nor 
the  want  of  an  inventory,  would  invalidate  the 
settlement.  It  is  clear  also,  that  the  fact  of  his 
being  indebted  at  the  time,  and  of  his  intended 


(/)  A.  Wilson,  J.,  Leys  v.  McPherson,  17  U.  C.  C.  P.  272 :  and  see  Lloyd 
v.  Lloyd,  2  M.  &  Cr.  192 :  Rancliff  v.  Parkyns,  6  Dow.  208 :  Harvey  v. 
Athley,  3  Atk.  610. 

(?)  Leys  v.  McPherson,  supra. 

(h)  17  Ves.  264. 

B.M.  6 
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wife  knowing  him  to  be  so,  would  not  effect  its 
validity. 

"  Then,  assuming  the  falsehood  of  the  declar- 
ation that  the  property  had  been  purchased 
with  the  money  of  the  intended  wife,  will  that 
circumstance  prevent  her  acquiring  as  against 
him,  and  those  claiming  under  him,  all  the 
rights  which  the  settlement  acknowledged  her 
to  have,  and  professed  to  secure   to  her?    I 
apprehend  it  to  be  clear,  that  the  husband  not 
only  could  not  controvert  her  right  to  any  part 
of  the  property,  but  was  compellable  to  do  what- 
ever acts  might  be  necessary  to  invest  her  with 
a  complete  title  to  it.    He  has  expressly  coven- 
anted to  do  so,  and  the  marriage  was  a  sufficient 
consideration  for  the  covenant.    Then  how  is  it 
fraudulent  against  the  creditors  ?     The  utmost 
they  can  make  of  the  falsehood  in  the  deed  is 
that  the  property  was  in  truth  Mr.  L.'s,  though 
it  was  asserted  to  be  hers ;  but  if  he  could  settle 
this  property,  and  has  done  what  bound  him  to 
give  a  title  to  it,  supposing  it  to  be  his,  how  are 
they  advanced  by  establishing  that  fact  ?    *    * 
I  do  not  think  that  it  can  be  inferred  from  the 
evidence  that  she  knew  he  was  in  such  circum- 
stances as  to  make  his  bounty  to  her  a  fraud 
upon  any  one."  (t) 
A  continued      A  continued  indebtedness  or  liability  is  a  good 
OTdiiabtu"y98  consideration,  "  and  the  ratio  of  the  consider- 
ation to  the  value  of  the  property  mortgaged  is 
of  no  consequence,  so  far  as  concerns  the  valid- 
ity of  the  transaction."  ( j)     Where,  in  consid- 

(t)  17  Ves.  264  :  See  Kevan  v.  Crawford,  L.  R.  C  Ch.  D.  29  :   Wright  v. 
Redgrave,  W.  N.  (1879)  30  32. 

(j)  Jewett  v.  Warren,  12  Mass.  300. 
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eration  of  the  mortgagee  signing  a  bond,  the 
mortgagor  agrees  to  hold  the  mortgagee  harm- 
less and  indemnified  from  all  costs,  trouble  and 
expense  in  consequence  of  signing  the  bond,  the 
mortgagee,  if  compelled  to  pay  the  bond,  is 
entitled  to  recover  compensation,  not  only  for 
the  trouble  thus  occasioned,  but  for  the  trouble 
incurred  in  resorting  to  the  mortgaged  property 
for  indemnity,  (k) 

A  contingent  liability,  as  a  consideration,  Contingent 
sometimes  operates  to  the  advantage  of  the  ia  * lty' 
principal  creditor,  even  though  he  may  not 
have  known  of  the  existence  of  the  security 
in  favor  of  the  mortgagee.  Such  a  security 
creates  a  trust  in  favor  of  the  creditor,  who 
is  entitled  to  have  the  mortgagee  declared  a 
trustee  of  the  property  in  his  favor,  even  after 
the  property  has  become  absolute  in  the  mort- 
gagee by  foreclosure.  (I) 

The  insufficiency  of  a  prior  security  may  be  insufficiency 
made  a  consideration  for  a  subsequent  mortgage  cunty0lsome- 
given  upon  the  contingency  of  the  prior  instru-  times  a  good 
ment  being  insufficient,  upon  other  property,  tocon81  era  lon 
satisfy  the  same  debt  or  undertaking.    In  such 
case  the  consideration  must  be  established,  that 
is,  the  insufficiency  of  the  prior  security,  before 
the  mortgage  can  be  taken  advantage  of.  (m) 

A  parol  agreement  to  give  a  bill  of  sale,  in  pur-  Parol  agree- 
suance  of  which  some  benefit  is  derived  to  and  ^idera^ 
by  the  promisor,  is  a  good  consideration,  but 


(it)  Robinson  v.  Hill,  15  N.  H.  477. 

(1)  Eastman  v.  Foster,  8  Met.  (Ma 
i.)  Ch.  432. 

(m)  Trencluird  v.  Warner,  18  111.  142. 


{I)  Eastman  v.  Foster,  8  Met.  (Mass.)  19  :  Curtis  v.  Taylor,  9  Paige  (N. 
S.)Ch.432. 
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should  the  parol  agreement  be  relied  upon  as 
the  root  of  title  set  up  by  the  promisee,  then  it 
would  be  invalid  under  the  Chattel  Mortgage 
Acts,  (n) 
Forbearance      Forbearance  of  legal  proceedings  is  a  good 
cLamgaP™    consideration  for  a  mortgage  by  a  third  person, 
good  conaid-  though  such  person  derive  no  actual  benefit,  (o) 
but  when  there  is  no  privity  between  the  mort- 
gagor and  the  party  against  whom  the  forbear- 
ance is  exercised  by  the  mortgagee,  then  such 
forbearance  is  not  a  sufficient  consideration  to 
sustain  a  mortgage,  (p) 

An  undertaking  to  accept  payment  of  a  debt 
at  a  future  date,  and  give  time  in  the  mean- 
while to  the  mortgagor,  (q)  and  the  abandoning 
a  suit,  instituted  to  try  a  question  respecting 
which  the  law  is  doubtful,  are  each  a  good  con- 
sideration for  a  mortgage  for  a  stipulated  sum.(r) 
Suspension,       The  suspension  or  withdrawal  of  an  execution 
drawMof      against  the  goods  of  a  mortgagor  or  a  third 
execution,      person,  forms  a  sufficient  consideration  for  a 
eration.n81     mortgage,  (*)  and  an  agreement  not  to  foreclose 
on  a  mortgage  is  a  good  consideration  for  a 
second  mortgage  on  the  same  property,  (t) 

In  order  that  forbearance  may  be  a  good 
consideration,  it  is  necessary  to  show  some  right 
in  one  party,  which  he  can  exercise  with  probable 

(n)  Ex  parte  Hauxwell,  in  re  Hanningway,  23  Ch.  D.  634. 

(o)  Smith  v.  Algar,  1  B.  <fe  A.  603. 

(p)  McGiUivray  v.  Keefer%  4  U.  C.  Q.  B.  456. 

(q)  Morton  v.  Bernard,  Vaux.  7  A.  <fc  E.  19. 

(r)  Longridge  v.  Dorville,  Barn.  &  Aid.  117 :  Llewellyn  v.  Llewellyn,  15 
L.  J.  Q.  B.  4. 

(*)  Sugars  v.  Brinkworth,  4  Gamp.  46 :  Road  v.  Jonet,  1  Dong.  (Mich.) 
loo. 

(0  Andus  v.  Nelson,  64  Barb.  362. 
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effect  against  the  other,  (u)  It  is  laid  down  that 
an  action  does  not  lie,  if  a  party  promise,  in 
consideration  of  a  surrender  of  a  lease  at  will ; 
for  the  lessor  might  determine  the  lease  at  any 
moment,  unless  there  was  a  doubt  whether  it  was 
a  lease  at  will  or  for  years.  Hence,  the  giving 
up  of  a  questionable  right  is  a  sufficient  consid- 
eration to  support  a  chattel  mortgage.  Any  act 
of  the  mortgagee,  however,  from  which  the 
mortgagor  derives  a  benefit  or  advantage,  or 
any  labour,  detriment,  or  inconvenience  sus- 
tained^ the  mortgagee,  is  a  sufficient  consider- 
ation to  support  a  mortgage,  (v)  Where  disputes 
and  doubts  exist  as  to  the  exact  amount  due,  and 
there  be  no  admission  as  to  any  debt  due,  a 
compromise  and  settlement  of  a  claim  for  a  sum 
certain  will  not  support  a  mortgage  for  that 
sum ;  but  the  case  might  be  different  if  there  be 
an  admitted  sum  due  from  mortgagor  to  mort- 
gagee, (w) 

Though  forbearance  is  generally  a  good  con-  Forbear, 
sideration  as  between  the  parties  to  an  instru-  t^ea  ^Ub 
ment;  as  between  creditors  or  the  assignee  in  as  a  consider, 
insolvency,   it   sometimes   fails.      In    ex  parte 
Cooper,  in  re  Baum,  (x)  a  trader  executed  a  bill 
of  sale  of  substantially  the  whole  of  his  property 
to  secure  a  debt,  for  which  the  grantee  had 
secured  a  judgment  some  eight  weeks  before; 
and  also  to  secure  another  debt  which  he  owed 
the  grantee.     The  grantor  had,  the  day  after 
the  judgment  was  entered,  written  a  letter  to 

(«)  Janet  v.  Ashburnham,  supra. 

(v)  Jones  v.  As)iburnliam,  supra :  Bunn  v.  Guy,  4  East  190 :  Longridgt 
v.  DorviUe,  supra, 
(w)  Edwards  v.  Baugh,  11  M.  <fe  W.  641. 
W  L.  B.  10  Ch.  D.  313. 
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the  grantee,  undertaking,  in  the  event  of  his  not 
issuing  execution  on  the  judgment,  to  execute  to 
him,  on  demand,  a  bill  of  sale  to  secure  the 
judgment  debt  and  such  other  sums  as  he  owed 
him.    It  was  attempted  to  sustain  the  bill  of 
sale  given  as  against  the  trustee  in  liquidation, 
on  the    consideration    of    forbearance   in  not 
issuing  execution  on  the  judgment  and  seizing. 
But  it  was  held  that  no  equivalent  had  been 
given  for  the  bill  of  sale,  and  so  it  was  void,  (y) 
And  the  court,  recognizing  the  authority  of  this 
case,  in  ex  parte  Payne,  in  re  Cross,  (z)  held, 
that  under  a  bill  of  sale  of  the  whole  of  the 
grantor's  property,  given  for  value,  the  forbear- 
ance of  the  grantee  to  seize  the  property  com- 
prised in  such  bill  of  sale,  was  not,  as  against 
the  trustee  in  bankruptcy  of  the  grantor,  good 
consideration  for  the  giving  of  a  new  bill  of  sale 
in  lieu  of  the  first ;  but  the  new  bill  of  sale 
given  under  such  circumstances  without  any 
fresh  advance  to  the  grantor,  was  an  act  of 
bankruptcy,  and  void  as  against  the  trustee  in 
bankruptcy  of  the  grantor.    It  made  no  differ- 
ence to  the  result  of  this  case,  that  the  first  bill 
of  sale  was  invalid,  (a) 
The  aban-         But  the  consideration  for  a  mortgage  will  fail, 
8mPtmaTa°f  aif  it  ™  the  abandonment  of  a  suit  where  the 
considera-      mortgagee  has  no  cause  of  action ;  for  instance, 
where  the  question  to  be  tried  is  one  respecting 
which  the  law  is  certain,  and  the  mortgagor 
could  in  no  event  be  made  liable.  (6)     Forbear- 
Qf)  See  Woodhouse  v.  Murray,  L.  R.  2  Q.  B.  634  :  Ibid.,  4  Q.  B.  27. 
(z)  L.  R.  11  Ch.  D.  539. 

(a)  See  ex  parte  Stevens,  Law  Rep.  20  Eq.  786, 

(6)  Wade  v.  Simon,  15  L.  J.  C.  P.  114 :  Graham  v.  Johnson,  L.  R.  8  Eq. 
36  :  Longridge  v.  Dorville,  supra. 
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ance  to  sue  is  no  consideration  where  clearly 
there  was  originally  no  cause  of  action,  (c) 

If  a  person  is  about  to  sue  another  for  a  debt, 
for  which  the  latter  is  undoubtedly  not  answer- 
able, the  mere  consideration  of  forbearance  in 
such  a  case  is  not  sufficient  to  support  a  mort- 
gage, (d) 

If  a  party  is  illegally  arrested,  his  release  is  Release  from 
no  consideration  for  a  mortgage  given  under  ^®g*1c*"e8t* 
arrest  to  secure  the  debt,  (e)  sideration. 

A  mortgage  given  to  a  sheriff  or  warden  of  a 
jail  to  secure  tfhe  payment  of  costs  in  a  criminal 
proceeding,  by  a  person  committed  to  jail,  until 
the  sum  should  be  paid,  is  without  consideration 
and  void,  because  the  officer  has  no  authority 
to  take  such  a  mortgage,  or  to  release  the  pri- 
soner, (/)  where  the  consideration  is  illegal,  as  Considera- 
against  public  policy  the  mortgage  is  void,  as  for  powuf^Hcy 
instance  when  it  is  apparently  for  a  debt,  but 
the  real  consideration  is  for  securing  the  pas- 
sage through  the  Legislature  by  a  member,  of 
an  Act  of  Parliament,  (g) 

A  debt  which  is  barred  by  the  Statute  of  Lim- 
itations, is  of  course  a  good  consideration  for  a 
chattel  mortgage,  and  it  is  laid  down  in  Merrills 
v.  Swift,  (h)  that  it  will  be  valid  as  against 
creditors. 

(c)  Lloyd  v.  Lee,  1  Stra.  94. 

(d)  Per  Holroyd,  J.,  Longridge  v.  Dorville,  supra. 

(e)  Atkiruon  v.  Settree,  Willes,  46J2. 

(/)  McCartney  v.  WiUon,  17  Kans.  294. 
\g)  Herman  on  Mortgagee,  p.  125. 
W  IS  Coun.  268. 
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Future  advances  (t)  or  endorsement  of  notes, 
or  any  other  liabilities  incurred  by  a  mortgagee 
for  a  mortgagor,  are  regarded  as  a  good  consid- 
eration for  a  chattel  mortgage.  This  considera- 
tion is  one  specially  provided  for  by  the  sixth 
section  of  the  Chattel  Mortgage  Act,  and  is  sur- 
rounded with  certain  safe  guards  in  the  interest 
of  creditors,  subsequent  purchasers,  and  mort- 
gagees in  good  faith  for  valuable  consideration ; 
a  strict  attention  to  which  is  necessary  to  the 
validity  of  chattel  mortgages  based  upon  such 
considerations,  (j) 

For  instance,  it  is  necessary  that  the  future 
advances  shall  be  for  the  purpose  of  enabling 
the  borrower  to  enter  into  and  carry  on  business 
with  such  advances,  and  that  the  time  of  repay- 
ment thereof  shall  not  be  longer  than  one  year 
from  the  making  of  the  agreement.  As  between 
the  parties  it  is  not  a  matter  of  such  importance 
that  the  amount  of  the  advances  intended,  should 
be  stated.  The  purposes  for  which  advances  are 
made  may,  as  between  the  parties,  continue  the 
security  for  advances  beyond  the  amount  limited, 
(k)  and  a  verbal  assent  by  a  subsequent  mort- 
gagee might  be  regarded  as  a  waiver  by  him  of 
the  objection  to  the  mortgage  holding  good  for 
the  amount  advanced,  beyond  the  sum  stated  in 
the  mortgage.  (I)  In  the  case  of  a  mortgage  given 
to  secure  advances,   which  the    mortgagee   is 


(i)  Sehulenberg  v.  Martin,  J  McCrary,  348  :  S.  C.  10  Rep.  230  :  Womble 
v.  Leach,  83  N.  C.  84. 

( j)  See  Brown  v.  Kiefer,  71  N.  Y.  610  :  Marsh  v.  Kenny,  11  N.  Y.  Weekly 
Dig.  144. 

(k)  Jarratt  v.  McDaniel,  32  Ark.  598. 

(Z)  Franklyn  v.  Meyer,  86  Ark.  96  :  Bell  v.  Radcliff,  32  Ark.  645. 
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under  no  binding  contract  to  make,  but  which 
he  has  the  option  to  make,  then  as  to  each 
advance,  the  mortgage  is  in  law  a  new  mort- 
gage as,  against  mortgagees,  whose  mortgages 
are  filed  prior  to  each  such  advance,  and  maybe 
postponed  to  such  subsequent  mortgages  to  the 
extent  of  any  advances  made  subsequent  thereto; 
(m)  but  this  is  not  the  case  when  the  mortgagee 
is  under  a  binding  contract  to  make  the  ad- 
vances, or  it  be  essential  to  his  own  security  to 
complete  the  advances  contemplated  by  the 
mortgage,  (n)  As  against  one  claiming  under 
the  mortgagor  with  notice,  an  oral  agreement 
between  the  mortgagor  and  mortgagee  to  allow 
the  security  to  stand  as  security  for  additional 
advances  by  the  mortgagee  to  the  mortgagor 
will  be  upheld  and  sustained,  (o)  A  mortgage 
to  secure  future  advances  to  be  made  to  a  firm, 
will  not  cover  advances  made  to  the  firm's  succes- 
sor after  dissolution  of  the  original  firm  ;  (p)  but 
it  will  cover  advances  made  to  a  firm  before  and 
after  the  introduction  of  a  new  member,  (q)  A 
mortgagee  who  lends  his  paper  to  the  mortgagor 
and  after  the  mortgagor  is  adjudged  bankrupt, 
buys  up  the  paper  at  a  discount,  cannot  hold 
his  security  for  the  full  amount  of  money  repre- 
sented by  the  paper,  but  only  for  the  amount 
actually  paid  therefor  in  buying  it  up.  (r) 

(m)  Jones  on  Mortgages,  p.  89  :  Ackerman  v.  Hunsicker,  21  Hun.  (N.  Y.) 
53:  Bank  of  Montgomery's  Appeal,  36  Penn.  170  :  Appeal  of  Bank  of 
Commerce,  44  Penn.  443. 

(n)  Jones  on  Mortgages  §  98. 

(o)  Stone  v.  Lane,  10  Allen,  74 :  Tnucott  v.  A7w//,  6  N.  Y.  147. 

<]>)  Monnot  v.  Ibert,  33  Barb.  24. 

(q)  Lawrence  v.  Tucker,  23  How.  14. 

(r)  In  re  Ames,  1  Law  561. 
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Endorse-  In  the  case  of  endorsements  or  other  liability 

Sn'sideS^   incurred  by  the  mortgagee  for  the  mortgagor  it 
tions.  has  been  held  that  it  is  also  necessary  that  the 

liability  of  the  mortgagee  shall  not  extend  for  a 
longer  period  than  one  year.    Besides  this,  it  ib 
necessary  that  the  affidavits  required  by  the  Act 
to  be  made,  shall  be  strictly  in  accordance  with 
the  statute.     An  unintentional  defect,  even  when 
unintentional,  will,  in  most  cases,  prove  fatal, 
for,  to  overlook  an  unintentional  omission  might 
encourage  an  intentional  evasion  of  the  statute. 
Liabilities  to     Liabilities  to  be  incurred,  or  endorsements  to 
goodTOnsid-  he  given  are  a  good  consideration  for  a  chattel 
eration.         mortgage,  but  such  a  consideration  is  not  con- 
templated by  the  K  S.  0.  1887,  cap.  125,  s.  6, 
and  hence  mortgages  given  to  secure  such  are 
freed  from  an  application  of  the  statute.  (*) 

If  services  rendered  do  not  form  a  ground  for 
a  legal  claim,  they  will  not  be  regarded  as  a  good 
consideration,  (t)  but  if  they  do,  then  however 
slight  the  trouble  or  labour  may  be  in  the  per- 
formance of  these  services,  even  though  such 
trouble  and  labour  may  have  been  unsuccessful, 
and  productive  of  no  benefit  to  the  mortgagor, 
if  undertaken  by  the  mortgagee  at  the  request  of 
the  mortgagor  they  will  form  a  good  considera- 
tion for  a  mortgage,  (u) 
A  pre-exist-       A  pre-existing  debt  is  perhaps  the  most  fre- 
oonsideratfon  cLuen^  kind  of  consideration  met  with  in  chattel 
mortgages.     It  has  long  been  established  that  a 
past  debt  is  a  valuable  and  sufficient  considera- 
te See  pott  sec.  6,  Rev.  Stat.  0. 1887,  cap.  125. 
(t)  Peacock  v.  Monk,  1  Ves.  131. 

(14)  Llewellyn  v.  Llewellyn,  15  L.  J.  Q.  B.  4  :  Stracy  v.  Bank  of  England, 
4M.&P.  639. 
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tion  for  a  mortgage  given  in   good  faith,  (v)    It 
is  r^gartjed  by  the  law  with  no  disfavour,  and  is 
constantly  sustained  :      There  is  in  general  no 
^fcinction  between  a  pre-existing  debt  as  a  con- 
juration and  an  advance  of  money  at  the  time 
°f  "the  execution  of  the  mortgage,  and  the  former, 
In     general,  protects  the  mortgagee  to  the  same 
ex/feent  as  the  latter  ;  (w)  and  the  consideration 
ia  none  the  less  a  good  one,  because  the  mortgage 
\a   executed  by  one  of  the  members  of  a  partner- 
ship to  secure  the  debt  of  the  firm,  (x)     If  how-  a  mortgage, 
fcver  such  a  mortgage  be  made  by  a  person  at  a  JjJ  °™t  JJJ  in* 
time  when  he  is  in  insolvent  circumstances,  or  is  cumstances. 
Xxuable  to  pay  his  debts  in  full,  or  knows  that  he 
iis  on  the  eve  of  insolvency,  there  now  exists  a 
statutory  distinction  between  such  a  mortgage  R.  s.  o.  1887. 
given  to  secure  a  past  indebtedness,  and  one cap* 124# 
given  to  secure  a  present  actual  bona  fide  pay- 
ment in  money,  (y)    In  the  case  of  a  mortgage 
to  secure  a  past  indebtedness  the  consideration 
is  bad  and  the  mortgage  utterly  void,  if,  apart 
from  the  intent,  the  effect  is  to  defeat,  delay  or 
prejudice  creditors  of  the  mortgagor,  or  give  one 
or  more  of  them  a  preference  over  others  of  his 
creditors,  or  over  any  one  or  more  of  them,  but 
it  is  only  void  as  against  them.     In  the  case  of 
a  mortgage  to  secure  a  present  actual  bona  fide 
advance  in  money,  the  consideration  is  good  and 
the  mortgage  valid,  although  the  same  effect 
may  result,  as  does  in  the  former  case  invalidate 
the  instrument,  provided  that  the  mortgage  be 

(r)  Gooderham  v.  Hutchimon,  5  C.  P.  248. 

[v\  Evans  v.  Mar  ley  y  21  TJ.  C.  Q.  B.  647  :  Kranet  v.  Simon,  65    r\\  344  : 
McLaiigWtn  v.  Ward,  77  Ind.  388. 
W  Cooley  v.  Hobart,  8  Iowa,  368. 
^'  1        (y)  B.  8.  0.,  1887,  cap.  124. 
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bona  fide,  (z)    In  the  latter  case  the  advance 
must  be  bona  fide  and  the  mortgage  bona  fide. 
One  without  the  other  is  not  sufficient,  the  two 
elements  of  good  faith  must  exist  in  each  tran- 
saction by  way  of  mortgage,  from  which  it  would 
appear  that  unless  good  faith  exist  in  the  mort- 
gagor, the  most  perfect  good  faith  in  the  breast 
of  the  mortgagee,  will  not  save  the  instrument 
from  the  operation  of  section  one.  (a)    Assuming 
a  mortgage  given  to  secure  a  pre-existing  debt, 
not  to  be  invalid  by  reason  of  the  statute,  (b) 
the  giving  of  a  note  after  the  execution  of  the 
mortgage,  for  the  same  consideration  or  debt, 
does  not  vitiate  the  transaction,  though  it  may 
be  a  circumstance  indicative  of  fraud,  (c)  and  of 
course   the   transaction  is   good  as  against  a 
general  creditor  of  the  mortgagor,  even  though 
the  mortgagee  had  notice  of  the  creditor's  debt 
at  the  time  of  taking  his  mortgage.    It  is  diffi- 
cult, however,  to  suppose  a  case  of  a  mortgage 
given  to  secure   a  pre-existing  debt,  which  will 
not  be  invalid  under  the  statute  referred  to, 
when  the  circumstances  arise,  which  make  it 
necessary  for  a  creditor  of  the   mortgagor  to 
attack  the  validity  of  the  mortgage,  and  the 
writer  ventures  to  prophesy  that,  since  the  pass- 
ing of  this  statute,  R.  S.  0.  1887,  cap.  124,  a 
pre-existing  debt  as  a  consideration  for  a  chattel 
mortgage,  will  be  of  rare  occurrence,  and  when 
met    with,  by  reason   of   the  statute,    will  be 
seldom  sustained. 

(z)  R.  S.  O.,  1887,  cap.  124,  88.  2,  3. 

(a)  R.  8.  O..  1887,  cap.  124,  88.  2,  3. 

(b)  R.  8.  0.,  1887,  cap.  124,  86.  2,  3. 

(c)  Prior  v.  White,  12  IU.  261. 
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Though  a  debt  may  not  be  due,  yet  it  will  be  a 
good  consideration  for  a  mortgage  given  by  a 
third  party  to  the  person  to  whom  the  debt  is 
owed,  (d)  and  in  fact  a  mortgage  may  be  given 
for  a  debt  not  yet  in  existence,  or  for  a  debt 
which  may  not  be  realized  in  part,  (e) 

A  past  debt,  being  a  good  consideration  for  a 
mortgage,  will  be  regarded  as  a  present  debt  to 
be  paid  at  a  future  time,  when  the  mortgage 
shows  and  states  the  debt  in  the  proviso  as 
becoming  due  and  payable  at  a  future  day,  and 
the  consideration  for  the  transfer  of  the  property 
is  stated  to  be  money  then  acknowledged  to  be 
paid  therefore.  (/) 

(d)  Dickenson  v.  Clemow,  7  M.  C.  Q.  B.  421. 

(e)  Collins  v.  His  Creditors,  18  La  Ann.  235. 
\f)  Farlinger  v.  McDonald,  45  U.  C.  R.  237. 
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CHAPTER  IV. 

FRAUD  IN  BILLS  OF  SALE  AND  MORT- 
GAGES. 

An  essential  requisite  to  the  validity  of  con- 
veyances is,  that  they  be  clear  from  fraud  or 
collusion,  which  are  things  that  the  law  univer- 
sally abhors. 

It  is  in  the  consideration  of  an  instrument 
that  the  element  of  fraud,  when  fraud  exists,  is 
generally  to  be  found.  Fraud  vitiates  all  things, 
though  it  must  be  remembered  that  he  who 
perpetrates  a  fraud  cannot  claim  any  benefit 
through  his  own  act. 

Fraud  is  infinite.  "  Crescit  in  orbe  dohu." 
No  limits  to  relief  against  fraud  can  be  pre- 
scribed, nor  can  the  species  of  evidence  receiv- 
able in  support  of  it  be  strictly  defined,  but  from 
time  to  time  statutes  have  been  passed  to  over- 
come the  ingenuity  of  mankind,  which  is  ever 
anxious,  ever  striving,  to  tangle  in  its  meshes 
the  unwary  and  the  inexperienced. 

The  first  of  these  statutes,  relating  to  goods 
and  chattels,  was  passed  in  1570,  and  is  13 
Eliz.,  cap.  5,  and  was  made  perpetual  by  29 
Eliz.,  cap.  5.  It  enacts  that  every  conveyance 
of  *  *  *  goods  and  chattels  by  writing,  or 
otherwise  made  with  the  intent  to  defraud  credi- 
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tors  or   others  of  their  actions,   suits,   debts, 
accounts,  damages,  penalties,  forfeitures,  beroits, 
mortuaries  and  reliefs,  shall  be  deemed  (only 
as  against  that  person,  his  heirs,  executors, 
administrators  and  assigns,  whose  actions,  etc., 
are,  or  shall  be,  in  any  way  disturbed,  delayed 
or  defrauded)  to  be  utterly  void  ;  but  it  also  pro- 
vided that  nothing  contained  in  the  statute  itself 
should  make  it  extend  "  to  any  estate  or  interest 
in    *     *     *    goods  or  chattels,  had,  made,  con- 
veyed or  assured,  or  thereafter  to  be  had,  made, 
conveyed  or  assured,  which  estate  or  interest  is, 
or  shall  be,  upon  good  consideration  and  bona 
fide."     Thus  it  was  settled  that  a  good  consider- 
ation alone  would  not   suffice  to'  prevent  the 
application  of  the  statute ;  the  conveyance  was 
also  required  to  be  made  in  good  faith.    Hence, 
in  Twyne's  case  it  was  resolved  that,  although 
there  was   a  debt  really  due  from  Twyne  to 
Pierce,  yet  the  conveyance  was  not  within  the 
proviso  of  the  Statute  of  Elizabeth,  because  it 
was  not  also  made  bona  fide.    Under  the  Chattel 
Mortgage  Acts,  conveyances  are  likewise  required 
to  be  bona  fide,  and  for  good  consideration,  and 
the  bargainee  must  in  his  affidavit  shew  these 
two  qualities  to  exist.    For  this  reason,  it  may 
not  be  out  of  place  to  here  refer  more  fully  to 
Twyne's  case,  (a)  the  facts  of  which  were :  One 
Pierce  was  indebted  to  Twyne  in  £400,  and  was 
also  indebted  to  G.  in  £200.  G.  brought  an  action 
of  debt  against  Pierce,  and  pending  the  writ, 
Pierce,  being  possessed  of  goods  and  chattels  of 
the  value  of  £800,  made  in  secret  a  general 

(*)  Smith's  leading  cases. 
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deed  of  gift  of  all  his  goods  and  chattels,  real 
and  personal,  whatsoever,  to  Twyne  ill  satisfac- 
tion of  his  debt.  Nevertheless,  Pierce  continued 
in  possession  of  the  said  goods,  and  some  of 
them  he  sold ;  he  shore  the  sheep,  and  marked 
them  with  his  own  mark,  and  afterwards  C.  had 
judgment  against  Pierce,  and  had  a  fieri  facias 
directed  to  the  sheriff  of  Southampton,  who,  by 
force  of  the  said  writ,  came  to  make  execution  of 
the  said  goods ;  but  divers  persons,  by  command 
of  the  said  Twyne,  did,  with  force,  resist  the 
sheriff,  claiming  them  to  be  the  goods  of  the 
said  Twyne,  by  force  of  the  said  gift,  and  openly 
declared,  by  the  commandment  of  Twyne,  that 
it  was  a  good  gift,  and  made  on  good  and  lawful 
consideration.  And  whether  this  gift,  on  the 
whole  matter,  was  fraudulent  and  of  no  effect  by 
the  said  Act  of  13  Eliz.,  or  not,  was  the  question, 
and  in  this  case  divers  points  were  resolved. 

(1)  That  this  deed  had  the  signs  and  marks 
of  fraud,  because  the  gift  is  general,  without 
exception  of  his  apparel,  or  anything  of  neces- 
sity, for  it  is  commonly  said,  quod  dolosus  vert' 
atur  in  generalibus. 

(2)  The  donor  continued  in  possession,  and 
used  them  as  his  own ;  and  by  reason  thereof  he 
traded  and  trafficked  with  others,  and  defrauded 
and  deceived  them. 

(3)  It  was  made  in  secret,  et  dona  clandestine, 
sunt  semper  stispiciosa. 

(4)  It  was  made  pending  the  writ. 

(5)  Here  was  a  trust  between  the  parties,  for 
the  donor  possessed  all,  and  used  them  as  his 
proper  goods,  and  fraud  is  always  apparelled 
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and  clad  with  a  trust,  and  trust  is  the  cover  of 
fraud. 

(6)  The  deed  contains  that  the  gift  was  made 
honestly,  truly  and  bona  fide  et  clausula  incon- 
suet  temper  inducnnt  suspicionem. 

Secondly,  it  was  resolved,  that  notwith- 
standing here  was  a  true  debt  due  to  Twyne, 
and  a  good  consideration  of  the  gift,  yet  it  was 
not  within  the  proviso  of  the  said  Act  of  13 
Elizabeth,  by  which  it  was  provided  that  the 
said  Act  shall  not  extend  to  any  estate  or  inter- 
est in  the  land,  etc.;  goods  or  chattels,  made  on 
a  good  consideration  and  bona  fide,  for  although 
it  is  on  a  true  and  good  consideration,  yet  it  is 
not  bona  fide,  for  no  gift  shall  be  deemed  to  be 
bona  fide  within  the  said  proviso  which  is  accom- 
panied with  any  trust. 

It  is  not  difficult  to  perceive  how  very  easily 

the  statute  could  be  evaded,  were  an  assignment 

permitted  to  stand,  when  based  simply  upon  a 

good  consideration  without  the  accompanying 

attribute  "good  faith." 

A  money  consideration  might,  in  any  case,  be 
paid,  but  paid  only  in  order  to  obtain  chattels  of 
the  debtor,  and  preserve  them  thus  from  seizure, 
or  the  amount  might  be  wholly  disproportioned 
to  the  value  of  the  goods,  which  of  itself  is  such 
a  suspicious  circumstance  as  to  justify  a  strong 
conviction  that  the  object  of  the  assignment  was 
not  for  the  sake  of  the  creditor  intended  to  be 
secured,  but  for  the  convenience  and  protection 
of  the  debtor,  (b)  Formerly,  a  creditor  might  be  Formerly, 
diligent  in  securing  his  debt,  by  chattel  mort- aS!™* 

[b)  Flemming  v.  McNaughUm,  16  U.  C.  Q.  B.  194. 

BM.  7 
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ground  for     gage  from  his  debtor,  and  the  instrument  could 
deed.  not  be  impeached,  if  otherwise  unimpeachable, 

simply  because  the  parties  intended  to  defeat 
thereby  the  execution  of  a  judgment  creditor.  (<*) 
And  this  was  the  law  under  the  Statute  of  Eliza- 
beth, cap.  5 ;  (d)  but,  now,  if  a  man,  knowing  that 
a  creditor  has  obtained  a  judgment  against  his 
debtor,  procures  the  debtor  to  give  him  a  mort- 
gage upon  his  goods,  to  secure  a  debt  due,  in 
order  to  defeat  the  creditors'  rights,  then  such 
mortgage  is  void.  This  was  the  construction 
put  upon  the  Statute,  13  Elizabeth,  chapter  5,  by 
Worseley  r.    Lord  Mansfield,  Worseley  v.  Demattos,  (e)  and  is 

Demattos.      nQW  tfae  eflfect  ftBcribed  to  the  Act  by  the  j)^. 

atory  Statute,  85  Victoria,  cap.  11.  (/) 

Unless  the  instrument  is  protected  by  reason 
of  bona  fide*,  and  of  want  of  notice  or  knowledge 
on  the  part  of  the  mortgagee  or  bargainee,  yet 
the  same  shall  be  void  under  the  statute,  even 
though  the  same  may  be  executed  upon  a  valu- 
able consideration,  and  with  the  intention,  as 
between  the  parties  to  the  same,  of  actually 
transferring  to  the  mortgagee  or  bargainee  the 
interest  expressed  to  be  transferred.  A  pre- 
ferred creditor  who  has  obtained  his  preference 
by  fraud,  cannot  be  made  account  for  the  pro- 
ceeds of  the  property,  if  he  has  realized  upon  it, 
and  received  the  proceeds  in  a  shape  that  can- 
not be  ear-marked;   the  only  remedy  in  such 

(c)  Wood  v.  Dixie,  7  Q.  B.  896 ;  9  Jar.  798 :  EveUigh  v.  Pwr$t»ard,  2 
Me.  &  Rob.  539— Rolfe :  QottwalU  v.  Mulholland,  15  U.  C.  C.  P.  62 ;  3  E. 
*  App.  R.  194  :  DagUish  v.  McCarthy,  19  Grant  578. 

(d)  Per  Boyd,  C,  Clark  v.  Hamilton,  Prov.  9  O.  R.  at  p.  179. 

(e)  1  Burr.  -467. 

(/)  Now  Rev.  Stat.  O.  cap.  95,  s.  13. 
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case  open  to  a  defrauded  creditor  is  under  18 
Elizabeth,  cap.  5,  sec.  2,  namely,  that  all  parties 
to  fraudulent  conveyances  aliening  or  assigning 
thereunder,  shall  forfeit  a  year's  value  of  the 
lands  and  the  whole  value  of  the  goods,  (g) 

Enquiry  into  the  object,  with  which  goods  are 
assigned,  will  decide  whether  the  mortgage  is 
fraudulent  or  otherwise.  When  no  motive  can 
be  assigned,  except  one,  which,  if  successful, 
would  prevent  the  execution  creditor  from  get- 
ting the  benefit  of  his  execution,  then  the  tran- 
saction becomes  fraudulent,  notwithstanding 
there  exists  a  good  consideration  ;  (h)  but  if  the 
person  lending  the  money  and  taking  the  security 
be  himself  innocent  of  any  fraudulent  intent,  he 
cannot  be  affected  by  the  fact,  if  it  be  a  fact,  that 
there  was  a  fraudulent  intent  unknown  to  him 
in  the  mind  of  the  borrower,  unless  he  come 
within  the  operation  of  the  Statute  R.  S.  0., 
1887,  cap.  124.  (i) 

When  this  statute  fails  in  application;  then,  in  Concurrence 
order  to   work  a    fraudulent    preference  of  » SeoSlo«ury 
creditor,  there  must  be  concurrence  of  intent  so  under  the 

Statute 

to  do  on  the  part  of  both  debtor  and  creditor.  (;*) 
Even  suspicion  directed  against  the  person  pre- 
ferred is  not  sufficient  from  which  to  conclude  a 
fraudulent  design.  The  court  requires  affirm- 
ative evidence  of  fraud,  or  some  controlling 
circumstantial  evidence,  leading  to  that  conclu- 
sion, before  it  will  act  on  mere  suspicion,  (k) 

ig)  Davis  v.  Wickson,  1  Ont.  R.  369. 
(A)  BoU  v.  Smith,  21  Beav.  511. 
(i)  Spragge,  C.  J.,  Brown  v.  Sweet,  7  App.  R.  725. 

U)  Burns  v.  McKay,  10  O.  R.  167 :  Hepburn  v.  Park,  6  O.  R.  472  :  Bray- 
ley  r.  KUis*  9  A.  R.  565  :  per  contra  Ivey  v.  Knox,  8  O.  R.  635. 
(*)  Per  Boyd,  C.,  Burn*  v.  McKay,  10  O.  R.  167. 
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A  mortgagee  is  a  purchaser  pro  tanto,  and  a 
purchaser  for  value  in  good  faith  without  notice, 
is  within  the  protection  of  section  6  of  the  Sta- 
tute of  Elizabeth,  which  statute  is  not  repealed, 
but  rather  interpreted  by  our  Provincial  Statutes 
B.  S.  0.,  cap.  118,  and  given  an  extended  appli- 
cation by  R.  8.  0.,  cap.  95.  If  two  parties,  for 
a  fraudulent  purpose,  agree  that  one  of  them 
shall  raise  money  by  mortgage  or  bill  of  sale,  in 
his  own  name,  on  the  other's  goods,  and  a  third 
party  be  induced  to  lend  the  money  upon  the 
security,  believing  the  goods  to  be  the  goods  of 
the  mortgagor  or  bargainor,  the  instrument  will 
be  upheld  as  against  the  creditors  of  the  real 
owner  of  the  goods,  because,  in  effect,  the  mort- 
gagor or  bargainor  is  the  agent  of  the  real  owner 
of  the  goods,  and  the  mortgage  or  bill  of  sale 
was  valid.  (I) 

At  one  time  it  was  held  that  the  mere  fact  of 
the    mortgagor    being    indebted    rendered  the 
mortgage  void  as  against  creditors,  (m)     The 
exact  quantum  of  debt  which  may  invalidate  a 
conveyance  or  mortgage  of  goods  and  chattels 
may  vary  according  to  circumstances ;  but  the 
insolvent  circumstances  of  a  vendor  or  mortga- 
gor will  not  per  se  invalidate  a  bill  of  sale  or 
Quantum  of  mortgage,  (n)     It  is  only  a  circumstance  raising 
considered  in  a  P^sumption  that  the  instrument  was  executed 
deciding  as  to  with  the  intent  to  defraud,  just  as  is  the  fact  of 
eMtence  o    ft  mortgagee  taking  a  mortgage  on  all  a  debtor's 
property  of  the  most  minute  character  as  security 

(I)  Low  v.  McGiU,  12  W.  R.  S26f  10  L.  T.  N.  S.  495,  Q.  B. 
(m)  Russell  v.  Hammond,  1  Atk.  15  :  Walker  v.  Burrows,  1  Atk.  93. 
(n)  Hersee  v.  White,  29  U.  C.  Q.  B.  232  :    Smith  v.  Pilgrim,  L.  R.  2  Ch. 
D.  127. 
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for  a  debt,  wholly  disproportioned  to  the  value 
of  the  property  mortgaged,  (o) 

Under  the  Statutes  of  Elizabeth  the  circum- 
stance of  the  mortgaged  property  covering  the 
whole  or  part  only  of  a  mortgagor's  goods,  is 
immaterial.  If  the  mortgage  is  bona  fide,  that 
is,  if  it  is  not  a  mere  cloak  for  retaining  a  benefit 
to  the  grantor,  it  is  a  good  mortgage  under  the 
Statute  of  Elizabeth,  (p) 

The  presumption  of  fraud  may  be  rebutted  in  How  pre- 
various  ways ;  for  instance,  by  a  threat  of  a  f^JSf on  ° 
criminal  prosecution,  or  other  pressure  from  his  rebutted 
creditor,  and  therefore  it  was  held  that  a  mort- 
gage by  an  insolvent,  or  by  one  on  the  eve  of 
insolvency,  executed  by  a  debtor  under  pressure 
by  the  creditors,  as,  for  instance,  a  threat  of 
criminal  prosecution  to  secure  a  pre-existing 
debt,  was  not  a  fraudulent  preference  under  Con. 
Stat.  U.  C,  cap.  26,  sec.  18,  (q)  and  it  has  been 
held  (r)  that  the  intent  with  which  the  instru- 
ment is  given,  being  a  question  for  the  jury,  the 
circumstances  of  pressure  attending  its  execution 
ought  not  to  be  withdrawn  from  them. 

The  doctrine    of   pressure,   which    obtained  Pressure, 
before  the  insolvency  laws,  now  occupies  the  same 
position  since  their  repeal,  (*)  and  a  mortgage 

(o)  Fleming  v.  McNaugkton,  16  U.  C.  Q.  B.  194 :  in  re  Pearson,  ex  parte 
Stephens,  L.  R.  3  Ch.  D,  807  :  Freeman  v.  Pope,  L.  R.  5  Chy.  538 :  Grossley 
v.  Elwerthy,  L.  R.  12  Eq.  158 :  Mackay  v.  Douqlass,  L.  R.  14  Eq.  106  : 
Ware  v.  Gardner,  L.  R.  7  Eq.  317  :  Bloom  v.  Noggle,  4  Ohio.  §  45  :  Atkinson 
y.  Tomlinson,  1  Ohio.  §  237 :  Doremus  v.  O'Hara,  1  Ohio,  §  45. 

ip)  Alton  v.  Harrison,  L.  R.  4  Ch.  622,  ex  parte  Janes:  in  re  Bam  ford,  12 
Chy.  D.  324. 

(q)  Now  Rev.  Stat.  O.  cap.  118,  s.  2 :  Bank  of  Toronto  v.  McDougaU, 
IB  U.  C.  C.  P.  475 :  Tver  v.  Harrison,  14  U.  C.  C.  P.  449 :  Gotwalls  v. 
Mulholland,  15  U.  C.  C.  P.  63 :  Smith  v.  Pilgrim,  L.  R.,  2  Ch.  D.  127. 
(r)  15  U.  C.  C.  P.  475. 
(s)  BrayUy  v.  EUU,  C.  L.  J.,  vol.  18,  p.  96. 
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obtained  by  pressure  is  evidence  that  it  is  free 
from  fraud ;  but  pressure  will  not  validate  a 
security,  unless  it  be  a  bona  fide  pressure,  to 
secure  a  debt,  and  without  a  view  of  obtaining  a 
preference  over  the  other  creditors,  (t) 

B.  s.  o.,  1887     At  the  same  time  it  must  be  borne  in  mind 

cap'  that  under  the  Ontario  Statute  (u)  the  courts  are 

not  affected  with  any  such  consideration  as  that 

the  gift,  conveyance,  assignment,  etc.,  was  made 

in  good  faith,  or  through  pressure,  (v) 

Pressure.  "  Pressure  "  need  be  nothing  more  than  a  re- 

quest to  which  the  debtor  is  supposed  reluctantly 
to  yield,  (w) 

"  Pressure "  deprives  "  a  transaction  from 
being  voluntary,  when  it  originates  in  the  will 
of  the  creditor,  at  whose  instance  it  is  done,  and 
not  in  the  will  of  the  debtor,  who  only  yields  to 
the  solicitation  of  bis  creditor,  and  it  is  not  done 
with  intent  to  prefer,  etc. :  if  the  motive  is  to 
escape  the  pressure  which  is  exercised,  or  even 
to  comply  with  a  bona  fide  demand  which  is 
made,  and  not  to  prefer  one  creditor  to  another, 
even  though  that  may  be  the  necessary  and 
obvious  effect  of  what  is  done,  (x)  unless  a  pre- 
ference is  satisfactorily  proved  to  be  the  volun- 
tary act  of  the  debtor,  then  it  is  not  held  to  ba 

(t)  Powell  v.  Calder,  8  O.  R.  505  :  See  ex  parte  Topham,  L.  R.  8  Ch.  D» 
614  :  ex  parte  Hall,  19  Ch.  D.  580. 

(u)  R.  8.  0. 1887,  cap.  124. 

(v)  Armour,  J.,  Riverstave  Co.  v.  Hill,  12  O.  R.  568. 

(w)  Ex  parte  Topham,  L.  R.  8  Chy.  619:  Whitney  v.  Tobey,  6  O.  R.  54: 
Keay$  v.  Brown,  22  Gr.  10 :  McFarlane  v.  McDonald,  21  Gr.  *319  :  Clemnow 
v.  Convene,  16  Gr.  547. 

(x)  Per  Patterson,  J.  A..,  Davidson  v.  Ro$8y  24  Gr.  at  p.  64  :  Segtworth 
v.  Meriden  Silver  Plating  Co.,  S  O.  R.  413  :  SlaUr  v.  Oliver,  20  U,  C.  L.  J, 
178. 
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fraudulent ;  (y)  and  the  transaction  is  not  volun- 
tary wherein  the  doctrine  of  pressure  can  be 
applied.  But  when  the  proposal  from  the  credi- 
tor for  security  is  not  reluctantly  yielded  to  by 
the  debtor,  but  his  assent  only  given,  when  he  is 
informed  the  transaction  would  protect  him 
against  all  his  creditors,  then  the  doctrine  of 
pressure  has  no  application,  and  the  mortgage 
is  treated  as  a  fraudulent  preference,  (z)  A 
material  element  to  be  considered  in  order  to 
ascertain  whether  the  doctrine  of  pressure  ap- 
plies or  not,  is  whether  or  not  the  debt  is  due, 
in  point  of  time,  to  the  creditor  who  obtains  the 
security  :  if  not  due  then,  the  power  to  exercise 
pressure  is  absent,  and  so  the  doctrine  cannot  be 
invoked,  (a)  Another  circumstance  which  de- 
prives a  creditor  of  the  benefit  of  this  doctrine, 
is  his  knowing  that  the  state  of  the  debtor  is 
financially  hopeless,  when,  in  such  a  case,  the 
pressure  resolves  itself  into  this,  that  the  creditor 
suggests  an  evasion  of  the  policy  of  the  law  which 
will  enable  him  to  obtain  priority  and  prefer- 
ence over  others  creditors,  and  the  debtor 
acquiesces  in  and  adopts  the  suggestion,  then 
there  exists  a  joint  act  of  such  a  character  as  to 
come  within  the  term  "  collusion  "  used  in  the 
statute :  (b)  for,  without  a  concurrence  of  intent 
on  the  part  of  the  debtor  and  the  creditor  taking 
the  mortgage,  the  transaction  cannot  be  avoided 

(y)  Ex  parte  Craven,  In  Re  Craven  and  Marshall,  L.R.10Eq.  655  :  Totten 
?.Bo»eiit8A.R.  602. 

(*)  McDonald  v.  McCall,  9  O.  R.  185. 

(a)  Strachan  v.  Barton,  11  Ex.  647. 

{b)  R.  8.  O.  c.  118.  seel, per  Boyd.  C.,  Meriden  Silver  Co.  v.  Lee,  2  O. 
R.  451 :  8ee  e x  parte  Hall,  L.  R.  19  Chy .  D.  685. 


Digitized  by 


Google 


104  BARRON   ON   MORTGAGES,    ETC. 

on  the  ground  of  being  a  fraudulent  preference,  (c) 
But  a  transaction  which,  in  some  cases,  would 
amount  to  a  fraudulent  preference  may  be  saved 
from  that  imputation  by  the  method  of  transfer : 
thus,  if  a  grantee  under  an  unregistered  bill  of 
sale  or  mortgage  has  before  the  bankruptcy  of 
the  bargainor  or  mortgagor,  acquired  possession 
of  the  goods  it  is  immaterial  whether  the  pos- 
session has  been  obtained  by  means  of  a  trans- 
action which,  taken,  per  se,  would  have  amounted 
to  a  fraudulent  preference,  (d) 

A  creditor  holding  ample  security  is  not  a 
creditor  who  requires  protection  from  fraudulent 
preference,  and  though  another  creditor  may  be 
otherwise  secured  by  the  debtor,  the  latter  tran- 
saction will  not  be  deemed  a  fraudulent  prefer- 
ence as  against  the  first-named  creditor:  bat 
should  the  latter  be  insufficiently  secured  then 
as  to  the  deficiency  he  may  invoke  the  law  as  to 
fraudulent  preference,  (e) 
Notice  not  a     The  statute  positively  makes  void  all  instru- 
to  'attack  In-  ments  within  the  purview  of  the  Act,  unless 
strument       there  is  a  full  compliance  with  its  provisions; 
Mortgage      the  result  is,  therefore,  that  creditors  are  not 
Aot8*  debarred  from  attacking  a  mortgage  for  want  of  ' 

registration,  because  they  already  have  had 
notice  of  the  existence  thereof.  (/) 

The  utmost  good  faith  must  characterize  the 
dealings  between  mortgagor  and  mortgagee.  If 
a  mortgagor,  in  violation  of  the  terms  of  the 
mortgage,  sells  any  of  the  property  mortgaged, 

(c)  McRoberU  v.  Steinhobb,  11  O.  R.  369. 

(d)  Ex  parte  Symons,  in  re  Jordan,  14  Ch.  D.  693. 

(e)  Clark  v.  Hamilton  Prov.  9  O.  R.  177. 

(/)  Edwards  v.  Edwards,  L.  R.  2  Ch.  D.  291. 
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or  in  any  way  parts  with  it,  the  mortgagee  may 
follow  and  recover  it  back  from  any  one  pur- 
chasing it,  provided  of  coarse  that  the  mortgage 
under  which  he  claims  is  duly  recorded  so  as  to 
effect  notice. 

There    is    nothing,   however,   fraudulent    or 
wrong  in  a  mortgagor  selling  mortgaged  pro- 
perty subject  to   the  mortgage.      It  may  not 
interfere  with  the  rights  of  the  mortgagee  or 
hinder  or  delay  him  ;   but  the  terms  of  a  mort- 
gage usually  are  such  as  to  require  the  consent 
of  a  mortgagee  to  any  such  sale.     A  mortgagee 
has  no  right  of  possession  to  the  property  until 
he  has  a  right  to  have  his  debt  paid.    And  if  a 
mortgagee  attempts  to  take  possession,  he  will 
be  restrained,  or  the  mortgagor  will  be  entitled 
to  an  action  for  damages;   but  when  such  an 
action  will  lie,  the  quantum  of  damages  is  not 
to  be  estimated,  as    if  the    action  had  been 
against  a  third  party :  the  value  of  the  goods 
is  not  the  proper  measure  of  damage,  but  rather 
the  extent  of  the  mortgagor's  interest  in  the 
goods  and  the  damages  done  to  such  interest,  (g) 
The' Revised  Statutes  of  Ontario,  cap.  98,  at 
section   18,  provide  for  redress  being  had  in 
damages  by  a  purchaser  or  mortgagee  against  a 
seller  or  mortgagor  of  any  chattels,  real  or  per- 
sonal, for  fraudulent  concealment  of  any  deeds 
or  encumbrances,  or  for  falsifying  pedigree,  (h) 
The  Law  Property  and  Trusts  Act,  (at  sec. 
20),  provides  for  the  punishment  criminally  of 

to)  Bingham  v.  Bettimn,  30  U.  C.  C.  P.  438  :  Chinery  v.  Viall,  5  H.  aud 
N.  388 :  Brierly  v.  Kendall,  17  Q.  B.  937 :  McAulay  v.  AlUn,  20  U.  C. 
C.  P.  417. 

(ft)  Bee  post,  and  29  Vio.  cap.  28. 
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a  vendor  or  mortgagor  for  fraudulent  conceal- 
ment of  deeds,  or  any  incumbrance,  or  for  falsi- 
fying any  pedigree  upon  which  the  title  to  any 
chattels,  real  or  personal,  depends,  (see  post) 

In  the  event  of  a  civil  action  being  brought 
under  the  former  of  these  two  statutes,  the 
point  might  arise  which  came  before  the  M.  B. 
in  Wich  v.  Parker,  (i) 

The  defendant,  in  any  such  action,  might 
decline  to  answer  questions  in  regard  to  the 
transaction,    on    the    ground    that   he   might 
thereby  criminate  himself,  and  expose  himself 
to  prosecution  under  the  provisions  of  the  latter 
statute.  In  Michael  v.  Gay,  (j)  during  the  trial,  the 
court  expressly  cautioned  a  witness  that  he  was 
not  bound  to  answer  questions,  which  might 
expose  him  to  prosecution  under  the  3rd  section 
of  the  Act  of  Elizabeth,  which  rendered  a  person 
convicted  of  a  fraudulent  conveyance,  liable  to 
imprisonment  for  the  space  of  six  months1,  (k) 
Absence  of        The  law  has  regarded  the  absence  of  change 
possession  in- 0*  possession  as  one  matter  which  goes  to  show 
dication  of    that  the  transaction  is  fraudulent.    Of  course 
the  statute  relating  to  registration,  provides  an 
alternative  for  change  of  possession,  which  if 
if  complied  with,  no  change  of  possession  be- 
comes necessary,  and  hence  no  implication  of 
fraud  arises  :  but  there  are  many  transactions, 
which,  from  their  nature  and  circumstances  do 
not  come  within  the  operation  of  the  statute 
relating  to  registration,  and  bo  the  alternative 
for  change  of  possession  may  be  omitted.    In 

(0  22  lieav.  59. 

(j  )  1  Fos.  and  Fin.  410. 

(*)  See,  however,  Bunn  v.  Bunn,  12  W.  R.  561. 
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Buch  cases  the  absence  of  change  of  possession, 
znajr  imply  fraud.     In  Twyne's  case,  the  donor 
ooxatinued  in  possession,  and  this  fact  was  made 
fcaa  important  element  in  the  case,  because,  by 
reason  thereof,  the  donor  traded  and  trafficked 
'with  other 8,  and  defrauded  and  deceived  them. 
It  was  held  under  13  Eliz.,  cap.  5,  that  where 
&  bill  of  sale  was  executed  of  chattel  property 
from  a  debtor  to  his  creditor,  and  the  creditor 
agreed  to  leave  the  property  in  the  possession  of 
the  debtor,  this  alone  made  the  deed  fraudulent. 
(0     In  this  case  the  argument  treated  the  want 
of  possession  in  the  vendee  as  only  evidence  of 
fraud,  not  as  per  se  invalidating  the  deed  as 
fraudulent,  and  the  court  said,  "That  is  the 
point  we -have  considered,  and  we  are  all  of  the 
opinion  that  if  there  be  nothing  but  the  absolute 
conveyance  without  the  possession,  that,  in  point 
of  law,  is  fraudulent/'  and  Lord  Ellenborough 
said  (m)  that  "  there  must  be  an  exclusive  pos- 
session under  the  assigment,  or  it  is  fraudulent 
and  void  as  against  creditors."     Therefore,  in 
the  latter  case,  where  an  action  was  brought 
against  the  Sheriff  of  Middlesex  for  a  false  return 
to  a  writ  of  fieri  facias,  sued  out  by  the  plaintiff 
against  John  Mason,  and  returned  by  the  sheriff 
nulla  bona,  and  where,  upon  the  trial,  it  appeared 
that  Mason  had,  before  the  issuing  of  the  Ji.  fa.> 
assigned   all  his  effects  to  a  creditor,   whose 
servant  was  immediately  put  into  the  house  and 
remained  conjointly  with  Mason,  a  verdict  was 
directed  to  be  entered  for  the  plaintiff,  Lord 

(l)  Edwards  ▼.  Haubben,  2  T.  R.  687. 
(m)  Wordall  v.  Smith,  1  Camp.  333. 
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Ellenborough  further  saying,  "To  defeat  the 
execution  there  must  have  been  a  bona  fide  sub- 
stantial change  of  possession.  It  is  a  mere 
mockery  to  put  another  person  in  to  take  posses- 
sion jointly  with  the  former  owner  of  the  goods." 
(n)  However,  the  rule  laid  down  in  Edwards  v. 
Harben  does  not  seem  to  have  been  followed  in 
the  subsequent  cases,  the  tendency  of  which  was 
to  hold  that  the  simple  absence  of  transmutation 
of  property  was  not  of  itself  fraudulent,  but  only 
presumptive  evidence  of  fraud,  which  could  be 
rebutted,  when  there  were  circumstances  which 
clearly  showed  that  no  fraud  was  intended.  In 
Latimer  v.  Batson,  (o)  in  which,  on  the  argument 
Wordall  v.  Smith,  supra,  was  relied  upon,  Abbott, 
G.J.,  said,  "  I  perfectly  agree  that  possession  is 
to  be  much  regarded,  but  that  is  to  ascertain  the 
good  or  bad  faith  of  the  transaction."  (p)  And 
in  Martindale  v.  Booth  (q)  Parke,  J.,  said, "  I  think 
the  want  of  delivery  of  possession  does  not  make 
a  deed  of  sale  of  chattels  absolutely  void.  *  * 
The  want  of  delivery  is  only  evidence  that  the 
transfer  was  colourable.  *  *  It  may  be  a 
question  for  a  jury  whether,  under  the  circum- 
stances, a  bill  of  sale  of  goods  and  chattels  be 
fraudulent  or  not."  In  the  latter  case,  as  in  the 
earlier  one  of  Edwards  v.  Harben  (ante),  the  dif- 
ference was  recognized  between  absolute  convey- 
ances where  there  is  no  transmutation  of  pos- 

(u)  From  Lattimer  v.  Bateton,  4  B.  and  C.  at  p.  652 :  see  also  Reid  v. 
Made*,  5  Taunt.  212 :  Baget  v.  Perchard,  1  Esp.  205. 


(o)  4  B  and  C.  652. 

(/>)  See  also  Leonard 
aunt.  823  :  Joseph  v. . 

(q)  3B.and  Ad  498. 


(/>)  See  also  Leonard  v.  Baker,  1  M.  and  S.  251 :  Watkin*  v.  Birch,  4 
Taunt.  823  :  Joseph  v.  Ingram,  8  Taunt.  838. 
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session,  and  conveyances  intended  to  operate  by 
way  of  mortgage.  In  transactions  of  the  latter 
class,  as  "  the  nature  of  the  transaction  does  not 
call  for  any  transmutation  of  possession,  the 
absence  of  such  transmutation  seems  to  be  no 
evidence  of  fraud."  The  question  of  fraud  in  all 
these  cases  is  one  of  fact,  and  for  the  decision  of  a 
jury,  (r)  The  result  of  the  presumption  of  fraud, 
from  possession  remaining  in  the  vendor  or 
mortgagor  at  common  law,  was  such  that  it 
became  necessary,  in  order  to  protect  creditors 
and  purchasers  as  well  as  the  mortgagee,  that 
some  method  should  be  adopted  by  which  this 
presumption  might  be  overcome,  and  the  mort- 
gagor permitted  to  remain  in  possession  of  his 
property  and  carry  on  his  business;  and  that 
the  public  might  have  the  means  of  ascertaining 
the  position  of  a  mortgagor  with  whom  they  con- 
templated doing  business,  the  Chattel  Mortgage 
Acts  were  passed,  the  last  of  which  is  Rev.  Stat. 
Ont.,  1887,  cap.  125.  By  this  statute  a  mortga- 
gor or  bargainor  is  now  permitted,  without  suf- 
fering from  a  presumption  of  fraud,  to  retain 
possession  of  the  mortgaged  or  sold  property ; 
but  this  permission  is  dependent  upon  a  due 
and  proper  compliance  with  the  statute  in  all 
its  provisions.  The  absence  of  transmutation  of 
possession  of  this  statute  will  wholly  invalidate 
all  conveyances  of  chattel  property  upon  con- 
dition or  otherwise,  which  come  within  the 
purview  of  the  Act,  as  against  creditors,  sub- 
sequent [purchasers,  or  mortgagees,  where  there 
is  wanting  any  of  the  substitutes  for  change  of 

(r)  Heed  v.  Bladet,  6  Taunt.  212. 
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possession  made  necessary  by  the  statute.  (*) 
When  a  sale  or  mortgage  transaction  takes 
place  the  above  statute  will  now  apply  to  it,  and 
render  it  of  no  effect  as  against  creditors,  subse- 
quent purchasers,  or  mortgagees,  unless  either 
its  provisions  are  observed,  or  there  is  a  com- 
plete change  of  possession.  Not  only  must  the 
change  of  possession  be  complete,  but  there 
must  be  an  immediate  delivery  of  the  property 
mortgaged,  and  the  change  of  possession  must 
be  actual  and  continued,  (t)  Possession  is 
usually  the  test  of  ownership,  and  if  a  person 
who  contracts  for  an  interest  in  property  fails  to 
take  possession  or  to  observe  the  alternative,  by 
a  compliance  with  the  statute,  he  must  stand  the 
consequences  of  his  own  neglect,  for  he  would  be 
bringing  about  the  very  mischief  all  the  statutes 
are  designed  to  prevent,  viz.,  that  of  a  man  by 
his  possession  of  property  fraudulently  appear- 
ing to  the  world  as  its  owner,  when  in  reality 
he  is  not. 

A  mortgagee  of  goods  is  not  required,  when 
seeking  to  reestablish  his  title  to  the  goods,  to 
produce  evidence  of  the  existence  of  a  debt  or  of 
pressure.  His  production  and  proof  of  his  mort- 
gage is  sufficient,  and  shews  that  the  property 
and  title  to  the  goods  passed  from  the  mortgagor 
to  the  mortgagee  ;  this  ownership  must  then  be 
displaced  by  the  execution  creditor  showing  want 
of  consideration  or  absence  of  pressure.  Suspi- 
cion, however  strong,  is  not  sufficient,  (u) 

(s)  Chamberlain  v.  Green,  20  U.  C.  C.  P.  at  p.  811. 
(t)  See  R.  S.  O.,  1887,  cap.  125,  as  to  the  words  actual  and  continued 
change  of  possession. 

(u)  Ferlong  v.Reid.  12  O.K.  607. 
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It  is  obvious  that  security  by  way  of  mort- Mortgage  on 
gage,  taken  upon  property  perishable  or  con-^?£^le 
mimable  in  its  nature  before  the  mortgage  presumed 
becomes  due,  is  really  of  no  value,  if  the  mort-  uient. 
gagor  is  to  have  the  possession  of  the  property. 
What  real  good  can  such  a  security  be,  if  when 
the  mortgage  be  executed  it  be  known  that, 
when  the  time  arrives  for  the  mortgagee  to  act 
upon  his  security,  there  will  be  no  property  in 
existence.  It  is  because  such  a  security  is  of  no 
value,  that  when  taken,  there  arises  at  once  a 
strong  presumption  of  fraud.  If,  with  'the 
knowledge  and  consent  of  the  mortgagee,  the 
mortgagor  is  to  continue  in  possession  and 
consume  the  property,  and,  from  his  so  doing, 
it  necessarily  follows  that  the  property  will  be 
consumed  before  the  period  arrives  for  the 
mortgage  to  enforce  his  security,  then  prima 
facie,  the  transaction  is  collusive  and  fraudulent 
against  creditors,  (v)  But  the  fraudulent  intent 
is  not  so  strong  when  the  property,  though  con- 
sumable, is  not  left  with  the  mortgagor,  or  if 
left  with  him,  cannot  with  reasonable  expecta- 
tion be  consumed  before  the  mortgage  falls 
due.  (u?) 

(r)  Robbing  v.  Parker,  3  Met.  (Mass.)  117 :  See  Bannon  v.  Bowler,  33 
Alb.  L.  J.  216  :  McCallister  v.  Forsyth,  12  S.  O.  Can.  1. 
(*)  Miller  v.  Jones,  15  N.  Bank  B.  150. 
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CHAPTER  V. 

PAETIE8    TO    A    BILL    OP    SALE    AND 
CHATTEL   MOETGAGE. 

Parties.  Shepherd  in  his  "  Touchstone  "  (a)  says,  "  all         ! 

chattels  personal  are  grantable  from  man  to  man         . 
in  infinitum,  as  trees,  oxen,  horses,  plate  and         i 
household  stuff  and  the  like ;  also  trees,  grass 
and  corn  growing  and  standing  upon  the  ground, 
fruit  upon  the  trees,  and  wool  upon  the  sheep's         j 
back  is  grantable." 

Alienation  is  a  common  law  right  which  is 
annexed  to  the  property  of  every  man  in  goods 
and  chattels ;  and  every  one,  who,  at  common 
law,  is  capable  of  entering  into  a  contract  is 
capable  of  being  a  party  to  a  chattel  mortgage 
or  bill  of  sale. 

The  Statutes  of  Elizabeth,  18  Eliz.  c.  5,  and 
27  Eliz.  c.  4,  the  former  of  which  was  made  for 
the  protection  of  creditors,  the  latter  in  favour  of 
purchasers,  declare  all  conveyances  and  disposi- 
tions of  property,  real  or  personal,  made  with 
the  intention  of  defrauding  creditors  and  pur- 
chasers to  be  null  and  void  as  against  them. 

These  statutes  it  has  been  observed,  (b)  merely 
declare  what  previously  was  the  common  law  of 

(a)  Atherley's  Edition,  p.  241 :  Perkin's  <*  Grant,*'  §  90. 

{b)  Per  Lord  Brougham  in  Richards  v.  Atty. -General,  12  CI.  A  F.  44 : 
and  see  Ryall  v.  Rolle,  1  Atk.  178  :  Barton  v.  Vankeythuysen,  11  Hare,  126, 
132  :  Co.  Lit.  76  a.  290  b :  3  Rep.  82  b. 
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the  land.  Lord  Mansfield,  in  commenting  on 
the  statute  (c)  in  Cadogan  v.  Kennett,  2  Cowp. 
434,  is  stated  to  have  said, "  That  the  principles 
and  rules  of  the  common  law,  as  now  universally 
known  and  understood,  are  so  strong  against 
fraud  in  every  shape,  that  the  common  law 
would  have  attained  every  object  proposed  by  the 
Statutes  18  and  27  Eliz.,  *  *  *  so, 
if  a  man  know  of  a  judgment  and  execution,  and, 
with  a  view  to  defeat  it,  purchase  the  debtor's 
goods,  it  is  void  because  the  purpose  is  iniqui- 
tous." 

In  the  last  sentence  is  enunciated  the  rule  at 
common  law,  which,  at  all  events,  is  more 
expressly  laid  down,  and  clearly  defined,  by  the 
Statutes  of  Elizabeth  than  prior  thereto,  when  it 
was  so  general,  as  to  be  vague  and  difficult  of 
application,  (d) 

These  statutes,  then,  appear  to  render  assis- 
tance in  ascertaining  who  may  give  or  take  a  bill 
of  sale  or  chattel  mortgage. 

Whosoever  hath  a  former  right,  title,  interest,  Who  may 
or  demand,  may  avoid  a  sale  or  mortgage  subse-  a  BiiTof  Sale 
quently  made  by  fraud.    Hence  "  Where  a  manor  Mortgage, 
having  judgment  for  his  debt  against  another, 
and  between  the  judgment  and  execution  the 
debtor  gives,  sells,  or  mortgages   his  goods  to 
another  by  fraud,  the  judgment  creditor  may 
have  execution  of  such  goods,  (<?)  and  the  fact 
that  the  transaction  was  one  for  valuable  consi- 
deration will  avail  him  nothing,  if  it  was  entered 
into  to  defeat  and  delay  his  creditor.        Lord 

(e)  13  Eliz.,  c.  5. 

(<2)  May  on  Fraudulent  Alienations  of  Property,  p.  3. 

(«)  Shep.  on  Deeds,  186. 

B.M.  8 
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Mansfield  in  Cadogan  v.  Kennett,  (/*)  said,  "  If 
the  transaction  be  not  bona  fide,  the  circumstance 
of  its  being  done  for  valuable  consideration  will 
not  alone  take  it  out  of  the  statute.  I  have 
known  several  instances  where  persons  having 
given  a  fair  and  full  price  for  goods  and  where 
the  possession  was  actually  changed,  yet  being 
done  for  the  purpose  of  defeating  creditors,  the 
transaction  has  been  held  fraudulent  and  void/1 

No  one,  then,  under  these  statutes  with  intent 
to  defraud,  can  give  or  take  a  bill  of  sale  or  chat- 
tel mortgage,  and  the  fact  of  there  being  a  valua- 
ble consideration,  if  fraud  exists,  will  not  avail 
the  deed. 

While  the  Statutes  of  Eliz.  are  not  repealed, 
their  effect  in  curtailing  the  power  of  parties  to 
legally  execute  chattel  mortgage  is  still  further 
increased  by  Rev.  Stat.  Ont.,  1887,  cap.  124. 
Under  the  former  statutes  the  intent  with  which  an 
instrument  was  executed  decided  its  validity. 
The  latter  statute  goes  further,  and  provides  that 
not  alone  the  intent  but  the  effect  of  the  instru- 
ment, if  to  secure  a  past  indebtedness,  and  exe- 
cuted by  one  at  a  time  when  he  is  in  insolvent 
circumstances  or  is  unable  to  pay  his  debts  in 
full,  or  knows  that  he  is  on  the  eve  of  insolvency 
is  to  be  the  test  of  its  validity  as  against  his 
creditors. 

At  common  law  a  debtor  was  permitted  to  dis- 
pose of  his  goods  until  the  writ  of  execution  was 
issued ;  but  all  writs  were  supposed  to  relate,  and 
have  reference  back  to  the  first  day  of  the  prece- 
ding term  the  result  of  which  was  that  any  alie- 

(f)2Cowp.  434. 
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nation  of  goods  made  prior  to  the  issue  of  a  writ 
of  Ji.  fa.,  but  subsequent  to  the  first  day  of  the 
term  preceding  would  have  been  declared  void. 
By  virtue  of  the  16th  section  of  the  Statute  of 
Frauds,  this  injustice  was  remedied  and  writs  of 
execution  were  made  to  bind  "  the  property  of 
the  party  against  whom  such  writ  of  execution 
was  sued  forth,  from  the  time  that  such  writ 
shall  be  delivered  to  the  sheriff,  under-sheriff  or 
coroner  to  be  executed  ;"  therefore  such  a  debtor 
cannot  now  give  a  bill  of  sale  or  chattel  mortgage 
on  his  goods  and  effects  subsequent  to  the  date 
of  the  delivery  of  a  writ  to  the  sheriff,  so  that 
the  conveyance  shall  operate  upon  the  goods  in 
preference  to  the  execution. 

This  provision,  however,  only  applies  to  writs  Execution 
issued  out  of  the  Superior  or  County  Courts,  and  !^8  k0™ 
not  to  writs  issued  out  of  "  Division  Courts, "  sheriff, 
which  are  "  inferior  courts,  having  only  a  stat- 
utory existence,  and   whose  officers  have  only 
the  powers  expressly  given  them  by  statute. " 

Sheriffs  derive  their  power  from  the  common 
law,  division  court  bailiffs  from  statutory  en- 
actments. While  the  statute  (g)  establishes  the 
time,  from  whence  a  superior  or  county  court  writ 
binds  goods,  there  is  nothing  in  the  statute  or  at 
common  law,  which  makes  a  division  court 
execution  bind  goods,  except  from  seizure.  In 
Culloden  v.  McDowll,  (h)  Eobinson,  C.  J.,  in  his 
judgment,  says, "  the  writ  could  not  bind  the  pro- 
perty before  it  came  into  the  bailiffs  hands,  if, 
indeed   it   could  before  an   actual  seizure  was 

is)  39  Car.  II.,  cap.  3,  8. 16. 
(h)  17  U.  C.  R.  359. 
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made  under  it,  for  it  is  not  to  be  assumed  that 
an  execution  from  an  inferior  court  binds  from 
the  time  of  delivery  to  the  bailiff." 

Division  It  is   the  generally  received  opinion  that  a 

UonbSSs11  division  °ourt  execution  binds  goods  only  from 
from  seizure,  actual  seizure ;  therefore  a  chattel  mortgage 
made  for  good  consideration,  and  in  good  faith, 
to  an  innocent  mortgagee,  will  retain  the  pro- 
perty as  against  writs  previously  delivered  to  a 
division  court  bailiff,  but  under  which  no  seizure 
has  been  made  until  subsequent  to  the  execu- 
tion of  the  mortgage. 

While  goods  are  under  actual  levy,  a  mortgage 
can  still  be  made,  the  property  passing  to  the 
mortgagee  subject  thereto,  and  the  mortgagee 
will  be  entitled  to  any  surplus  after  the  execu- 
tion creditor  is  satisfied,  (t) 

Conveyances  Conveyances  by  an  infant  are  generally  void- 
by  infanta.  akie  by  ^jm>  or  ^is  heirs,  either  before  or  if  not 
ratified,  on  attaining  majority;  (j)  therefore, 
although  an  infant  may  be  a  party  to  a  bill  of 
sale  or  chattel  mortgage,  he  is  at  liberty  to 
avoid  the  same  either  prior  to  or  if  not  ratified, 
after  he  reaches  the  age  of  twenty-one  years. 

It  is  binding,  however,  until  avoided,  and 
though  an  infant  could  disagree  to  a  contract 
during  infancy,  he  could,  on  attaining  his  ma- 
jority, withdraw  such  disagreement,  for  the  oper- 
ation and  effect  of  the  contract  would  be  sus- 
pended until  he  came  of  age.    The  policy  of  the 

(i)  Appleton  v.  Bancroft,  10  Met.  281. 

(0  Gilchrist  v.  Ramsay,  27  U.  C.  Q.  B.  500 :  Featherstone  v.  McDonetl, 
15*  U.  C.  C.  P.  162 :  Miller  v.  Ostrandtr,  12  Gr.  849 :  MM*  v.  Davis,  9  U. 
C.C.P.510. 
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law  is  generally  to  allow  an  infant  to  suspend  his 
ultimate  decision  upon  questions  of  benefit  or 
injury  until  he  is  of  legal  capacity,  to  bind  him- 
self as  an  adult. 

It  formerly  was  the  law,  that  when  the  con- 
tract entered  into  by  an  infant  could  never  be 
for  his  benefit,  then  it  was  absolutely  void  ;  (k) 
but  in  general,  when  it  might  either  be  for  his 
benefit  or  to  his  prejudice,  it  was  not  void,  but 
voidable.  (V)  It  is  now  established  that  the  deed 
of  an  infant  is  not  void  ab  initio,  but  voidable 
merely  on  his  attaining  majority,  if  it  prove 
to  be  injurious  to  his  interest,  (m) 

If  an  infant  has  agreed  to  the  contract  on 
attaining  his  majority,  his  heirs  cannot  then 
avoid  it,  but  if  he  dies  during  his  minority, 
they  can,  and  they  can  also  do  so  when,  after 
having  come  of  age,  the  infant  dies  without  hav- 
ing affirmed  the  contract,  (n) 

The  contract  being  voidable,  the  infant  onInfant  on 
attaining  majority,  may  disaffirm  or  confirm  it ;  attaining 
and,  until  he  disaffirms  it,  the  contract  is  valid,  may  affirm  or 
On  arriving  at  age,  he  is  clothed  with  full  fegal^'JJIJJ™ 
capacity,  with    all   its  incidents,  and    having 
entered  into  the  contract  with  a  full  knowledge 
of  all  the  circumstances,  he  cannot  afterwards 
defend  himself  because  of  his  ignorance  of  the 
law  when  he  made  the  contract,  (o)    "  As  an 

(*)  Sm.  R.  A  P.  Prop.  1157. 

\J)  Touch  v.  Parian*,  3  Barr.  1804 :  Allen  v.  Allen,  2  Dr.  A  Wor.  388  : 
MiUs  v.  Davis,  9  C.  P.  610 :  Featherstone  v.  McDonell,  15  C.  P.  162  :  Mc- 
Coffin  v.  McGuire,  34  XJ.  C.  B.  167. 

[m)  Foley  v.  C.  P.  L.  S.  Co.,  4  O.  B.  38. 

(n)  8m.  R.  A  P.  P.  1161. 

(o)  Stevens  v.  Lynch,  12  East.  38. 
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adult,  be  has  no  special  protection  on  the  ground 
of  being  ignorant  of  the  law."  ( p)    Affirmation 
is  just  tbe  consent  of  the  person  when  of  fall 
age,  "  expressing  to  the  effect,  that  he  is  will- 
ing to  affirm  the  deed  and  treat  it  as  valid."  (?) 
Purchases  by     If  an  infant  purchase  goods,  and  the  property 
are  for  his1    therein  passes  to  and  vests  in  him,  and  the  pur- 
benefit,         chase  is  presumably  for  his  benefit,  he  takes  the 
goods  cum  onere,  that  is  with  the  obligation  to 
pay  for  them,  and,  if  he  gives  a  chattel  mort- 
gage for  the  whole  or  part  of  the  purchase 
money,  although  he  may  disavow  the  mortgage, 
still  the  vendor  will  have  a  lien  on  the  goods  for 
his  purchase  money  in  whole  or  in  part,  and 
such  lien  will  be  preserved  to  the  mortgagee 
through  the  medium  of  the  mortgage,  (r)    So  it 
is  that  if  an  infant  buy  a  horse,  and  give  back  a 
mortgage  for  the  balance  of  the  unpaid  par- 
chase  money,  he   cannot  repudiate  the  mort- 
gage and  keep  the  horse,  or  maintain  an  action 
An  infant      against  the  mortgagee  for  taking  the  horse.    In 
^y10!, avoid  other  words  an  infant  cannot  avoid  a  contract 
contract.       and  at  the  same  time  affirm  it.  (*)     Therefore,  it 
is  the  rule  that  an  infant  who  has  bought  per- 
sonal property,  and  gives  back  a  mortgage  to 
secure  the  purchase  money,  may,  upon  coming 
of  age,  avoid  the  mortgage ;  but,  by  so  doing,  he 
annuls  the  sale  to  himself,  and  cannot  claim  the 
property  by  virtue  of  it.  (t)    However,  an  infant 
can  disaffirm  a  mortgage  without  returning  the 

(p)  Boyd,  0.,  Foley  v.  C.  P.  L.  S.  Co.,  supra. 

[q)  Martin,  B.,  Mawson  v.  Blaine,  10  Ex.  212. 

(r)  Grace  v.  Whitehead,  7  Gr.  591. 

(s)  Heath  v.  West,  28  N.  H.  101 :  Roberts  v.  Wiggins,  1  N.  H.  73. 

(e)  Jones  on  Ch.  Mtges.,  p.  40. 
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money  borrowed  upon  it,  though,  not  so,  if  the 
mortgage  is  given  for  purchase  money,  or  in  the 
purchase  of  articles  necessary  for  his  use ;  or 
rather  it  should  be  stated  that  in  the  former  of 
these  two  cases,  while  the  remedy  on  the  coven- 
ant against  the  infant  is  gone,  the  subject  mat- 
ter of  the  contract  furnishes  means  by  which 
the  mortgagee  may  obtain  a  remedy ;  and,  in 
the  latter  of  these  two  cases,  the  law  establishes 
the  liability  of  an  infant  on  his  own  contracts  infant  liable 
for  necessaries,  for  his  own  use,  to  all  intents  t  "act  fo?  ne. 
and  purposes,  the  same,  as  if  he  were  an  adult,  cessaries. 

An  endorser  for  an  infant,  who  has  paid  a 
judgment  upon  the  notes,  and  received  in 
security  a  mortgage  upon  chattels  that  had 
been  previously  mortgaged  as  security  for  the 
notes,  is  entitled  to  hold  the  property  as  against 
a  subsequent  purchaser,  from  the  infant  with 
notice  ;  (u)  but  it  will  likely  be  found  that  one  of 
a  firm  who  is  an  infant,  cannot  bind  his  share 
by  chattel  mortgage,  (v)  , 

What  acts  will  be  considered  a  sufficient  indi-  What  are 
cation  of  intention  to  affirm  or  disavow  a  con-  affirmance 
tract  made  during  infancy  depend  greatly  upon  by  an  infant, 
the  surrounding  circumstances  of  each  case.    An 
unconditional  sale  of  property,  mortgaged  during 
infancy,  is  certainly  a  sufficient  avoidance  of  the 
mortgage,   and    generally    speaking    any  Act 
clearly  showing  the  infant's  intention  not  to  be 
bound  by  the  mortgage  is  an  avoidance  of  it. 
"  In  cases  where  an  act  has  been  actually  per- 
formed, as  where  a  -conveyance  passing  an  estate 

(«)  Knaggs  v.  Greene,  48  Wis.  601. 

(p)  Prondfoot,  J.,  Powell  v.  Calder,  viii.  Ont.  R.  Ch.  D.  611. 
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has  been  executed  by  an  infant,  or  in  cases  of 
continuing  contract  or  representation,  as  when 
he  holds  himself  out  as  a  partner,  he  must  do 
some  distinct  act  in  avoidance  at  or  soon  after 
21 — or  he  will  be  held  bound  by  acquies- 
cence ;"i(w)ibut  acts  of  less  moment  and  signi- 
ficance may  be  sufficient  to  affirm,  than  are  re- 
quired to  avoid  the  conveyance  of  a  minor,  (x) 
The  acts  of  avoidance  must,  however,  be  per- 
formed within  a  reasonable  time  after  the  full 
age  of  21  years  is  reached,  otherwise  the  lapse 
of  time  may  be  taken  as  a  ratification  of  the  con- 
tract made  during  infancy.  Express  repudia- 
tion of  contract  must  be  made  within  a  reason- 
able time  of  coming  of  age,  otherwise  silence  will 
be  held  to  be  an  affirmance  of  it.  (y)  What  is  a 
reasonable  time  again,  must  depend  upon  the 
circumstances  of  each  case,  for  it  is  manifest  a 
variety  of  preventions  to  disaffirmance  might 
exist  in  one  case  that  would  be  absent  in 
another,  (z)  In  Mitchell's  case,  (a)  a  delay  of 
two  years  was  held  sufficient  to  establish  the  in- 
fant's affirmation  by  implication  of  the  contract 
made  during  infancy.  In  Ebbett's  case  (b) 
fourteen  months  was  held  sufficient  for  the  same 
purpose  ;  in  Lumsden's  case  (c)  six  months ;  in 
Bromfield  v.  Smith,  (d)  one  year,  and  in  Holmes 

(w)  Simpson's  Law  of  Infants,  p.  71. 

(z)  Foley  v.  C.  P.  L.  <&  S.  Co.,  4  O.  R.  38. 

(y)  Foley  v.  C.  P.  L.  dt  S.  Co.,  4  O.  R.  38. 

(z)  Holmes  v.  liloyg,  8  Taunt.  38:  Slator  v.  Brady,  14  lr.  C.  Ti.  Ex.  61 : 
HarrU  v.  Wall,  1  Ex.  122 :  Mawson  v.  Blain,  10  Ex.  206 :  Featherttone  v. 
McDonell,  U  U.  C.  C.  P.  162 :  Miller  v.  OUrander,  12  Chy.  349. 

(a)  L.  R.  9  Eq.  363. 

(b)  L.  R.  5  Ch.  302. 

(c)  L.  R.  4  Ch.  31. 

(d)  2  T.  R.  436. 
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v.  Blogg  (e)  four  months,  and  we  have  judicial 
dicta  for  the  correctness  of  the  general  applica- 
tion to  all  cases  of  the  four  months  limit  in  the 
last  mentioned  case,  (f) 

If  an  infant  is  of  sufficient  discretion  to  be  Fraud,  by  an 
capable  of  committing  a  fraud,  he  will  be  affected lnfant 
by  it ;  therefore,  if  an  infant  misrepresents  his 
age,  and  thus  induces  another  to  take  a  convey- 
ance or  mortgage  from  him,  he  will  not  be  per- 
mitted to  afterwards  dispute  the  fact,  upon  the 
faith  of  which,  that  other  took  the  mortgage  or 
conveyance,  (g)  and  a  bill  of  sale  or  mortgage 
from  an  infant,  may  be  upheld,  and  the  infant 
bound  by  it,  where  it  is  given  in  payment  of,  or 
to  secure  payment  for  necessaries  supplied  to 
such  infant. 

Where,  as  one  of  a  partnership,  an  infant 
executes  a  chattel  mortgage,  and  the  transaction 
is  attacked  by  an  execution  creditor  of  the  firm, 
it  may  be  that  the  infant's  share  would  not  be 
affected  by  the  mortgage,  (ft) 

If  a  blind  or  illiterate  person  desire  to  have  Mortgage  by 
read  over  a  mortgage  or  bill  of  sale  presented  to  ?11^>.lind. or 

v»#  •  n*»  n  *  *     minora  •©  per- 

mm  for  execution,  and  such  is  not  done,  and  he  son. 
is  induced  to  execute  it,  the  execution  will  not 
be  sufficient.  "  If  the  party  that  is  to  seal  it  be 
a  blind  or  an  illiterate  man,  and  desire  to  hear 
it  read,  it  must  be  so  read,  for,  if  such  man  be 
to  seal  a  deed,  and  he  desire  to  hear  it,  or  to 
bear  the  contents  of  it  read  or  declared  to  him 

M  8  Taunt.  85  a.  o.  1  Moo.  466. 

(/)  Richards,  C.J.,  Featherstone  v.  McDonell,  15  C.  P.  166. 
to)  Leary  v.  Ao$e,  10  Gr.  346  :  Wattt  v.  Cresswell,  2  Eq.  Ca.  Ab.  515  : 
Re  Shaver,  3  Ch„  Ch.  R.  379. 
[h)  Powell  v.  Calder,  8  O.  R.  505. 
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first,  and  it  be  not  done,  and  he  afterwards  seal 
and  deliver  it,  this  is  no  good  deed."(t)  A  blind 
or  illiterate  man  cannot,  therefore,  be  bound  by 
an  instrument,  not  read  over  and  explained  to 
him,  which  he  has  improvidently  signed,  bnt 
which  he  has  requested  to  have  read  over  before 
signing. 

A  man  is  not  bound  to  seal  and  deliver  any 
writing  tendered  him,  because  he  is  bound  to 
make  a  deed,  unless  somebody  be  present  who 
can  read  it  to  him,  if  he  requests  it  to  be  read.  (;*) 

And  so  an  insane  person  is  not  bound  by  his 
execution  of  a  bill  of  sale  or  chattel  mortgage, 
if  the  vendee  or  mortgagee  knows  of  his  insanity 
at  the  time,  but  the  fact  that  a  mortgagor,  at 
the  time  of  executing  the  mortgage,  was  insane, 
is  no  ground  for  setting  it  aside,  if  the  mortgagee 
dealt  with  him,  and  advanced  money  on  the 
mortgage  in  good  faith,  and  without  knowledge 
of  his  insanity,  (k) 

In  the  United  States,  however,  it  has  been 
held  that  it  is  no  defence  that  at  the  time  of  the 
execution  of  the  mortgage  the  defendant  was  not 
apprised  of  the  plaintiff's  insanity,  or  had  no 
reason  to  suspect  it  from  his  conduct,  or  other- 
wise, and  did  not  over-reach  him,  or  practice 
any  fraud  or  unfairness  in  the  transaction.  (I) 
Unsoundness  With  us  the  doctrine  is  established  that  unsound- 
o  mm  .       negg  Q£  mjn<j  wju  noj.  0f  itself  vacate  a  contract. 


(t)  Shep.  Touch,  56,  see  Owens  v.  Thomas,  6  U.  C.  C.  P.  383 :  Bennett  v. 
Wade,  2  Atk.  327. 

(j)  Mauser's  Case,  2  Coke's  Rep.  3 :  Thoroughgood's  case,  2  Coke's 
Rep.  9:  Shutter'B  case,  12  Coke's  Rep.  90. 

(*)  Campbell  v.  Hill%  23  C.  P.  473  in  App. 

(I)  Seaver  v.  Phelps,  11  Pick.  (Mass.)  304. 
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The  unsoundness  of  mind  must  be  known  to 
the  other  contracting  party  (m)  before  the  court 
will  interfere  to  undo  a  transaction,  especially 
when  no  advantage  has  been  taken  of  the  lunatic* 
and  when  the  parties  cannot  be  restored  to  their 
original  position,  (n)  "  Dealings  of  sale  and 
purchase  by  a  person  apparently  sane,  although 
subsequently  found  to  be  insane,  will  not  be  set 
aside  against  those  who  have  dealt  with  him 
on  the  faith  of  his  being  a  person  of  competent 
understanding. "  (o) 

A  mutual  agency  exists  between  members  of  a  a  mutual 
trading  co-partnership,  and  therefore  one  part-  ^Sw^nexi8t8 
ner  has  an  implied  authority  to  pledge  the  part-  partners, 
nership  effects  for  the  purpose  of  the  business, 
and  this,  though  other  partners  of  the  firm  be 
ignorant  of  what  is  transpiring.  The  act  of  one 
partner  is  the  act  of  an  agent  of  them  all,  and 
any  one  partner  can  borrow  money  on  the  credit 
of  the  firm ;  but  the  mutual  agency  existing  be- 
tween partners  does  not  empower  one  partner 
to  bind  his  co-partners  by  deed,  (p)  As  a  chat- 
tel mortgage  need  not  be  under  seal,  (q)  a  mort- 
gage, by  one  of  a  firm  of  partners,  of  all  the 
stock  in  trade  to  raise  money,  or  secure  endorse- 
ments, or  other  assistance  is  perfectly  valid ;  his 
authority  to  do  the  act  arises  from  implication, 
and  cannot  be  questioned  for  want  of  express 

(w)  Banks  v.  Goodfellow,  L.  R.  5  Q.  B.  549. 

(»)  Moulton  v.  Comroux,  4  Ex.  17  :  Beaven  v.  McDonell,  9  Ex.  309  S.  C. 
in  App.,  10  Ex.  184. 

(o)  Sugden  on  Vendors,  p.  208. 

(}>)  Lindley  on  Partnership,  vol.  1, 3rd  Ed.  301 :  Cameron  v.  Stephenson, 
12  U.  C.  C.  P.  389. 

(q)  Reeves  v.  Capper,  5  Bing.  N.  C.  136 :  Flory  v.  Denny,  7  Ex.  581. 
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authority,  (r)  The  signature  by  him  may  be 
that  of  the  firm  name,  or  it  may  be  the  name 
of  each  one  of  the  firm  separately.  («)  And, 
because  a  chattel  mortgage  is  valid  without  a 
seal,  (t)  the  addition  by  a  mortgagor  (one  of  a 
partnership)  of  a  seal  does  not  vitiate  it.  (u) 

One  partner  The  implied  authority  between  partners  to 
another!  *>ind  the  firm  by  chattel  mortgage,  is  the  same 
as  in  those  cases  governing  other  species  of 
agency,  and  the  power  of  one  partner  having 
power  to  borrow,  to  pledge  the  personal  property 
of  the  firm,  is  not  confined  to  cases  in  which 
there  is  a  general  partnership.  The  act  done, 
however,  must  not  be  such  as,  per  $e,  puts  an 
end  to  the  business.  The  power  of  one  partner 
to  bind  the  firm  arises  from  implication,  which 
mu6t  necessarily  exist  in  partnerships  sought  to 
be  successfully  carried  on,  hence  it  is  that  when 
the  act  done  terminates  and  puts  an  end  to  the 
business,  the  implied  authority  existing  for  other 
purposes,  is  wanting,  and  such  an  act  is  unlaw- 
ful and  of  no  avail.  Therefore,  without  the 
express  consent  of  his  co-partner,  the  other  part- 
ner cannot  execute  a  deed  disposing  of  all  the 
stock  in  trade,  for  the  general  benefit  of  the 
creditors  of  the  partnership  ;  (v)  "  for  such  an 
assignment  would  seem  to  amount  of  itself  to  a 
suspension  or  dissolution  of  the  partnership/' 
but,  having  been  specially  requested  by  one  of  a 

(r)  Paterson  v.  Maughan,  39  U.  C.  Q.  B.  371 :  Halpenny  v.  Pennock,  33 
U.  C.  R.  229 :  Cooley  v.  Hobart,  8  Iowa,  358. 
(«)  Mabbett  v.  White,  12  N.  T.  442  :  Johnson  v.  Nelson,  Ohio,  C.  P.  1861- 
(t)  Paterson  v.  Maughan,  supra :  Halpenny  v.  Pennock,  supra. 
(u)  Milton  v.  Mosher,  7  Met.  244. 
(v)  Cameron  et  aU  v.  Stephenson,  12  C.  P.  389. 
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firm  to  execute  a  bill  of  sale  of  all  the  partner- 
ship effects  for  the  benefit  of  creditors,  the  other 
one  of  the  firm  may  do  so  in  the  partnership 
name,  and  it  will  be  valid  and  binding,  (w)  assum- 
ing of  course  that  the  execution  was  with  the 
assent  of  several  of  the  creditors,  (x)  or  the 
assignment  made,  not  objectionable  under  the 
provisions  of  E.  8.  0.,  1887,  cap.  124.  "The  rule 
of  preferring  partnership  property  for  the  pay- 
ment of  partnership  debts  is  for  the  benefit  of 
the  partners  themselves  and  they  may  waive  it," 
hence  a  partnership  may  execute  a  mortgage  on 
partnership  property  to  secure  the  individual 
debt  of  one  of  the  partners,  and  the  transaction 
will  be  upheld  in  a  contest  entered  upon  by  a 
partnership  creditor  to  set  it  aside,  (y) 

The  implied  authority  between  partners  to  bind  implied 
the  partnership,  only  extends  to  the  purposes  of  J^~rityrt 
the  business,  therefore  it  is  that  one  partner  ners  to  bind 
cannot  bind  the  partnership  effects  by  chattel  *^ppartner* 
mortgage  for  his  own  individual  debts,  though  he 
may  so  bind  his  own  individual  interest,  but  in 
such  a  case  the  mortgage  would  be  subject  to  the 
prior  equities  of  the  other  partners,  and  of  the 
partnership  creditors.    The  corpus  of  partner- 
ship property  is  joint  property,  hence  an  indi- 
vidual partner  cannot  mortgage  for  his  own  pur- 
poses any  specific  property  of  the  partnership, 
but  merely  his  interest  in  the  partnership  estate. 
It  follows  then  that  such  a  mortgage  is  not 

(* )  Nolan  v.  Donnelly,  4  O.  B.  440 :  Lamb  t.  Durant,  12  Mass.  54  : 
TapUy  v.  Butterfteld,  1  Met.  (Mass.)  515. 

(x)  Maulson  v.  Topping,  17  U.  G.  R.  188. 

(y)  In  re  Kahley,  2  Biss.  3S8  :  Kirby  v.  Schoomaker,  3  Barb.  (N.  Y  ) 
Cfc.  46. 
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within  the  Chattel  Mortgage  Act  requiring  regis- 
tration. A  mortgage  of  partnership  property,  by 
one  of  a  firm  to  secure  his  own  individual  debt, 
may  however  by  ratification  of  his  co-partner, 
be  made  an  effectual  mortgage  of  the  partner- 
ship, (z) 

Indeed,  if  the  co-partner  is  cognizant  of  the 
transaction,  and  is  present  when  the  mortgage 
is  given  and  does  not  disclose  his  claim  to  part 
ownership,  he  is  estopped  from  afterwards  setting 
Represents-  up  his  title  against  the  mortgagee,  (a)     The  re- 
^TOd*part-  presentatives  of  a  deceased  partner  cannot  be  in 
ner  also        any  better  position  than  was  the  deceased,  in  his 
of^rtner?0  M*  time;  therefore,  as  he,  during  the  partner- 
ship, would  be  bound  by  the  act  of  his  partner 
in   mortgaging   the  partnership  effects  for  the 
purposes    of   the    business,  so  are  the  repre- 
sentatives bound   by  such  an   act,  where  the 
partnership  becomes  dissolved  by  death. 
When  per-         It  is  not  unusual  for  two  or  more  persons  to 
<HBtincT7n-    purchase  implements  or  other  personal  property 
terest  in  pro-  on  the  understanding  that  each  one  will  have  a 
perty*  distinct  interest  in  the  property.    They,  then, 

become  owners  in  common,  and  have  merely  a 
unity  of  possession.  The  extent  of  each  one's 
interest  may  vary,  according  as  they  themselves 
agree,  and,  in  fact,  the  title  of  one  may  be  differ- 
ent to  that  of  the  other,  as,  for  instance,  one 
may  have  been  originally  a  joint  tenant  with  a 
third  person,  who  may  have  severed  the  joint 
tenancy  by  assigning  his  moiety  to  the  other. 
The  right  of  survivorship,  consequently,  which 

(z)  Kennedy  v.  Nat.  Union  bank,  23  Hun.  (N.  Y.)  494. 
(a)  Rohimon  v.  Cook,  4  C.  L.  Times,  288. 
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springs  from  unity  of  interest  and  title,  does  not 
exist  between  owners  in  common,  (b)  One 
owner  in  common,  then,  can  mortgage  his  inter- 
est either  to  the  other  owner  in  common  or  to 
any  one  else.  If  to  a  stranger,  then  the  latter 
cannot  replevy  the  property  from  the  other 
owner  in  common,  (c)  and  an  agreement  by  such 
other  owner,  unlike  a  similar  agreement  in  the 
case  of  a  partnership,  to  pay  such  mortgage,  will 
not  operate  by  way  of  ratification,  to  bring  the 
entire  interest  in  the  property  under  the  oper- 
ation of  the  mortgage,  (d) 

"  A  mortgage  may  be  made  to  several  persons  a  mortgage 
jointly  to  secure  them  severally  as  creditors  of  ^"^J*1 

,  ^  persons 

the  mortgagor,  or  as  indorsers  for  him  upon  jointly, 
several  notes,  and  not  as  joint  creditors  or  joint 
indorsers  upon  one  note."  (e)  In  such  case,  if 
default  be  made  in  payment  of  any  of  the  debts 
or  notes,  and  the  instrument  provides  that  in 
such  case  the  mortgage  becomes  void,  the  mort- 
gagees take  the  property  and  hold  it,  not  as 
joint  tenants  or  in  partnership,  but  as  owners  in 
common.  Each  one  of  the  mortgagees  can  sell* 
or  mortgage  again,  his  own  interest  in  the  pro- 
perty, and  no  more.  (/) 

It  is  hardly  necessary  to  say  that  an  agent  Mortgage  by 
ui&y  execute  a  mortgage,  if  he  possess,  due&n»gent 
authority  so  to  do.    The  mortgage,  as  has  been 
stated,  need  not  be  under  seal,  (g)  and  so,  a  duly 

(6)  Litt.  Sect.  321. 

(c)  Smith  v.  Rice,  56  Ala.  417:  Stuart  v.  Taylor,  7  How.  (N.  Y.)  Pr. 
251:  Gaar  v.  Hurd,  92  111.  815. 
(<Z)  Keables  v.  Christie,  47  Mich.  594. 
(e)  Jones  on  Mtges.  p.  47. 
(/)  Tyler  v.  Taylor,  8  Barb.  (N.  Y.)  586. 
(?)  Ante  p.  9. 
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authorized  agent  may  make  it  in  his  own  name, 
or  in  that  of  his  principal,  and  whether  he 
describes  himself  to  be  an  agent  or  not;  or 
whether  the  principal  be  known  or  not,  the 
principal  will  none  the  less  be  liable  to  be  Btied, 
and  be  entitled  to  sue  thereon  in  all  cases,  (ft) 
And  the  agent,  if  he  give  a  mortgage  in  his 
own  name,  cannot  discharge  himself  from  lia- 
bility by  setting  up  that  the  mortgage  was  really 
made  by  the  authority  of,  and  as  agent  for,  a 
third  person,  his  principal,  and  that  the  mort- 
gagee was  aware  of  such  being  the  case,  at  the 
time  when  the  mortgage  was  made  and  exe- 
cuted, (i) 

A  parol  an-  A  parol  authority,  to  an  agent  to  make  a 
agent  s^-*11  mortgage>  *8  sufficient  at  common  law,  and  the 
cient  except  statute  requiring  registration  of  chattel  mort- 
statute**  S*&es  does  not  alter  the  common  law,  as  it  does 
in  the  case  of  agents  taking  a  mortgage,  which 
latter  comes  within  the  operation  of  the  statute. 
The  authority  may  be  anterior  to  the  making  of 
the  mortgage,  or  subsequent  ratification  thereof 
may  arise,  which  would  be  equal  in  effect  to 
prior  authority.  Either  the  authority  or  ratifi- 
cation may  be  established  by  proof  of  acts  of 
the  principal  leading  up  to  that  conclusion.  (;) 
Authority  to  sell,  however,  does  not  confer 
authority  to  mortgage;  nor  does  the  autho- 
rity to  mortgage,  confer  authority  to  sell,  and 
consequently,  in  the  one  case  a  mortgage,  and  in 

(h)  Story  on  Agency,  7th  Ed.  p.  104,  sec  160  a.:  Colder  v.  Dobell,  L.  R. 
6  C.  P.  486,  498. 

(i)  Higgiru  v.  Senior,  8M.AW.  883. 

(?)  Partridge  v.  White,  59  Me.  564  :  Halpenny  v.  Pennock,  88  U.  C. 
Q.  B.  p.  229. 
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the  other  a  bill  of  sale,  would  be  absolutely  void 
in  the  form  in  which  it  was  given,  (k)  But,  in 
the  case  of  a  bill  of  sale,  disaffirmed  by  the 
principal  for  want  of  authority  in  the  agent, 
the  instrument  will  be  considered  in  favor  of 
the  purchaser,  as  a  mere  security  for  so  much 
the  purchase  money,  as  was  applied  to  the  use 
of  the  principal.  (I) 

Mortgages,  to  which  the  statute  relating  to 
chattel  mortgages  does  not  apply,  can  be  taken 
by  an  agent  on  the  verbal  authority  of  his  prin- 
cipal, and  in  such  cases  the  rules  of  law  apply 
which  prevail  in  cases  of  agents  giving  or  mak- 
ing mortgages  for  and  on  behalf  of  their  principal; 
bat  in  all  cases  of  mortgages,  wherein  the  eta-  Under  the 
tate  does  apply,  then  the  agent  must  be  properly  SJSw  tothe 
authorized  in  writing  to  take  the  mortgage,  (m)  agent  must 
A  debt  due  to  his  principal  may  be  secured  by  a  ** ln  wnt,n* 
mortgage  to  the  agent,  and  the  agent  may 
enforce  the  mortgage  in  his  own  name,  for  and 
on  behalf  of  the  principal ;  but  the  more  obvious 
and  proper  course  would  be  to  take  the  mortgage 
direct  to  the  principal,  (n)  If  the  agent  take 
the  mortgage  in  his  own  name,  then  he  may 
maintain  an  action  against  a  wrongdoer  in  his 
own  name  for  taking  the  goods,  although  he 
may  have  no  beneficial  interest  in  them  ;  (o)  and 
though  the  agent  have  no  authority  in  the  first 
instance  to  take  a  mortgage,  yet  ratification  may 
be  sufficient  for  that  purpose,  and  it  will  be  suf- 

(*)  Switzer  v.  Wilvers,  24  Kans.  384. 

(J)  Coppaye  v.  Burnett,  34  Miss.  621. 

(»)  R.  8.  O.,  1887,  cap.  125,  sec.  1. 

(n)  Varney  v.  Hawes,  68  Me.  442 :  Brodie  v.  Ruttaii,  10  U.  C.  Q.  B.  207. 

(o)  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  209. 

B.M.  9 
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ficient  ratification  by  the  principal  if  he  bring  a 
suit  to  recover  the  value  of  the  goods  mort- 
gaged, (p) 
Corporations  Incident  to  the  existence  of  all  corporations 
to  Mortgage.  *8  *»^e  VoweT  *°  mortgage  its  personal  property. 
There  may  be  statutory  limitation  to  the  power, 
but,  apart  from  such  restriction,  a  corporation 
has  the  right,  inherent  in  itself,  to  mortgage  or 
sell  its  personal  property,  (q) 

A  mortgage  signed  by  the  president  of  a  cor- 
poration, alone  will  operate  as  the  mortgage  of 
the  corporation,  if  so  intended,  and  this, 
though  it  be  sealed  with  the  private  seal  of  the 
president,  (r)  The  president  or  principal  officer 
of  a  corporation  is  the  proper  person  to  take  a 
mortgage  to  the  body  corporate  which  he  repre- 
sents. («) 
Mortgages  to  The  power  in  incorporated  or  chartered  banks 
banks.  to  take  chattel  mortgages,  however,  is  regulated 

by  special  legislation  which  enables  them  to  take 
hold  and  dispose  of  mortgages  upon  personal  pro- 
perty by  way  of  additional  security  for  debts  con- 
tracted to  such  banks  in  the  course  of  its  busi- 
ness, (t) 
To  the  Queen  The  Queen  may  take  a  mortgage  from  any  of 
her  subjects  to  secure  a  debt  (under  our  Act) 
through,  and  in  the  name  of,  the  head  of  the 
department  to  which  the  debt  is  due.  (u) 

(p)  Partridge  v.  White,  59  Me.  564. 

{q)  Shears  v.  Jacob,  L.  R.  1  C.  P.  513  :  Deffell  v.  White,  L.  R.  2  C.  P. 
144. 
(r)  Sterman  v.  Fitch,  98  Mass.  59. 
(«)  Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  483. 
(t)  34  Vic.  cap.  5,  s.  41  D. 
(u)  McGee  v.  Smith,  9  U.  C.  C.  P.  89. 
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Progressive  legislation  has  advanced  the  pri-  By  married 
vileges  of  married  women,  and,  since  the  passing  woman* 
of  Con.  Stat.  U.  C,  cap.  73,  almost  each  succes- 
sive parliament  has  deemed  it  necessary  to  do 
something  in  their  behalf.  Under  this  statute  a 
married  woman  had  the  right  to  give  a  mortgage 
in  her  own  name  on  personal  property  which  she 
herself  owned,  and  the  mortgage  was  available 
to  the  mortgagees  as  if  executed  by  her  as  a 
feme  sole,  (v)  Subsequent  legislation  has  not 
created  but  removed  disabilities ;  in,  fact,  a  hus- 
band can  give  a  bill  of  sale  or  chattel  mortgage 
direct  to  his  wife,  and  vice  versa,  (w) 

In  view  of  the  possibility  of  a  re-enactment  of 
bankrupt  laws,  it  is  thought  not  inadvisable  to 
consider  the  question  of  parties  with  reference 
thereto,  more  especially  as  the  many  and  vari- 
ous decisions,  have  much  bearing  upon  the  law, 
as  settled  by  recent  legislation,  for  the  rateable 
distribution  of  the  estate  of  insolvents,  (x) 

If  a  debtor  be  a  trader  within  the  meaning  of  By  a  debtor 
the  insolvent  laws,  he  cannot  make  a  valid  bill  *ithin  ^e 

9  insolvent  law 

of  sale  or  chattel  mortgage  of  all  or  the  main 
part  of  his  goods  and  effects  to  secure  a  pre- 
existing debt,  without  first  obtaining  the  con- 
sent of  his  creditors,  or  satisfying  their  claim,  (y) 
If  one  is  indebted  to  various  persons  and 
unable  to  pay  them,  and  sells  all  his  property 
to  one  who  is  aware  of  the  debtors  circum- 

(v)  Halfpenny  v.  Pennock,  83  U.  C.  K.  229. 

(w)  Totten  v.  Bowen,  8  A.  R.  602 :  O'Doherty  v.  OnL  Bank,  32  U.  C.  C. 
P.  286:  Sanders  v.  Malesburg,  1  O.  R.  178. 

(*)  48  Vic.  Cap.  26  :  R.  S.  O.  1887,  cap.  124. 

(y)  Insolvent  Act  of  1876.  b.  3,  ss.j;  Kalm  v.  Hergert,  1  App.  R.  75: 
McEdwardt  v.  Palmer,  28  U.  C.  C.  P.  132. 
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stances,  the  sale  will  be  void  because  made  by  a 
person  in  insolvent  circumstances,  and  it  has 
the  effect  of  delaying  the  debtors  creditors, 
though  made  without  fraud,  (z) 

Though  a  person  cannot  give  such  an  assign- 
ment to  one  who  knows  of  the  insolvent  condi- 
tion of  the  debtor,  yet  a  person  exercising  pres- 
sure may  take  an  assignment  of  the  kind  though 
he  has  the  means  of  knowing  of  the  insolvency 
of  his  debtor,  if  he  really  does  not  actually  know 
of  the  insolvency  at  the  time  of  the  transac- 
tion, (a) 

It  must  be  taken,  that  every  person  intends 
that  which  is  the  necessary  consequence  of  his 
own  act ;  and  if  a  trader  makes  a  chattel  mort- 
gage or  bill  of  sale  which  to  the  knowledge  of 
the  creditor  necessarily  has  the  effect  of  defeat- 
ing or  delaying  his  creditors,  he  must  be  taken 
to  have  made  the  deed  with  that  intent,  and  the 
deed  in  consequence  will  generally  be  adjudged 
fraudulent,  (b) 

R.  s.  o.  1887,  Under  the  existing  statute,  (c)  no  matter  what 
°*P- 124,  the  intent  may  be,  if  the  effect  is  to  defeat  and 
delay  creditors,  a  mortgage  by  one  in  insolvent 
circumstances,  or  unable  to  pay  his  debts  in 
full,  or  knowing  himself  to  be  on  the  eve  of 
insolvency,  an  assignment  of  all,  or  the  main 
part  of  his  goods  and  effects,  is  void.  This  stat- 
ute which  refers  to  "legal  insolvency"  as  dis- 

(z)  Wade  y.  Kelly,  2  C.  L.  T.  197. 

(a)  Seg$worth  v.  Meriden,  Silver  Plating  Co.,  3  O.  R.  415. 

(b)  Jenkyn  v.  Vaughan,  8  Drew.  419 :  2  Jur.  N.  8.  109 :  25  L.  J.  Ch. 
338 :  Freeman  v.  Pope,  L.  R.  5  Ch.  App.  541:  Crawford  v.  Mel  drum,  3 
Grant,  E.  A  A.  101. 

(c)  R.  8.  O.  1887,  cap.  124. 
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tinguished  from  "  commercial  "  insolvency,  (d) 
embodies  the  statute  42  Vic.  chap.  26,  0.;  and 
the  object  of  this  latter  statute  was  to  compel,  so 
far  as  it  had  the  power,  all  persons  in  insolvent 
circumstances,  or  unable  to  pay  their  debts- in 
fall,  or  knowing  themselves  to  be  on  the  eve  of 
insolvency,  to  treat  all  their  creditors  alike  by 
making  such  a  disposition  of  their  assets  as 
would  pay  all  their  creditors  their  just  debts 
rateably  and  proportionably,  and  without  prefer- 
ence or  priority,  (e)  And  in  applying  the  Act, 
all  that  is  required  is  to  ascertain  "  whether  the 
person  who  has  made  any  gift,  conveyance,  asign- 
ment,  etc.;  was  at  the  time  in  insolvent  circum- 
stances, or  unable  to  pay  his  debts  in  full,  or 
knew  that  he  was  on  the  eve  of  insolvency,  and 
if  so,  what  is  the  effect,  of  such  gift,  convey-  The  effect  of 
ance,  assignment,  etc.,  and  if  its  effect  is  to  de- meJiTisthe 
feat,  delay  or  prejudice  his  creditors,  or  to  g*ve«^jn?2S5RB 
any  one  or  more  of  them  a  preference  over  his  cap.  124. 
other  creditors,  or  over  any  one  or  more  of  them, 
to  declare  such  gift,  conveyance,  assignment,  etc., 
as  against  them  to  be  utterly  void." 

When,  at  the  time  of  making,  the  gift,  convey- 
ance, assignment,  etc.,  the  grantor  is  "  in  insol- 
vent circumstances,"  or  "  unable  to  pay  his 
debts  in  full,"  [and  both  expressions  refer  to  the 
same  financial  condition ;  (/)]  or  knows  that  he 
is  on  the  eve  of  insolvency,  the  courts  will  not 
be  affected  "  by  any  such  considerations  as  that 
the   gift,    conveyance,   assignment,    etc.,   was 

(<f)  See  Roe  v.  McDonald,  13  O.  R.  352  :  per  Rose,  J.,  Clark$on  v.  Ster- 
ling, 14  O.  B.  p.  463. 
(e)  Per  Armour,  J.,  River  Stave  Co.  v.  Hill,  12  O.  R.  567. 
(/)  Vom.  Bank  v.  Cowan,  14  0.  R.  466. 
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made  in  good  faith  or  through  pressure,  or  in 
ignorance  of  his  circumstances,  if  he,  the 
grantor,  was  actually  in  insolvent  circum- 
stances, or  was  actually  unable  to  pay  his  debts 
in  full,  or  as  that  the  person  to  whom  he  made 
such  gift,  conveyance,  assignment,  etc.,  took  it 
in  good  faith,  or  took  it  without  knowing  his 
circumstances ;  the  court  will  only  look  at  the 
effect  it  has  had  upon  his  other  creditors,  and 
deal  with  it  accordingly."  (g) 

What  is  In  the  case  of  a  trader,  it  must  be  shewn  that 

solvent  cir!n  **e  wa8  at  the  time  of  making  the  mortgage 

cumstanoes.  unable  to  meet  his  engagements,  and  it  is  not 

sufficient  to  prove  for  instance  merely  that  he 

was  in  the  habit  of  renewing  his  promissory 

notes,  as  they  fell  due.  (h) 

By  insolvent  circumstances  is  meant,  that 
a  person  is  not  in  a  position  to  pay  his  debts  in 
the  ordinary  course,  as  persons  carrying  on  a 
How  debtor's  trade  usually  do;  (t)  and,  in  estimating  the 
bevala8ed!Uld  value  of  his  assets,  the  value  is  not  to  be  fixed 
at  what  they  would  bring  at  a  forced  sale  under 
execution,  but  at  the  fair  value  in  cash  on  the 
market  at  any  ordinary  or  fair  and  reasonable 
sale.  If  sold  under  legal  process,  and  his  pro- 
perty is  not  sufficient  to  pay  his  debts,  then  the 
debtor  is  legally  insolvent,  and  he  is  commer- 
cially insolvent  when  he  has  not  the  means  to 
pay  off  and  discharge  his  commercial  obliga- 
tions, as  they  become  due  in  the  ordinary  course 

(g)  Per  Armour,  J.,  River  Stave  Co.  v.  Sill,  supra. 

(h)  Barry  v.  Logan,  vol.  3,  C.  L.  T.  126. 

(t)  Per  Lord  Ellenborough,  Bailey  v.  Scho/Uld,  \  M.  A  L.  at  p.  860. 


Digitized  by 


Google 


PARTIES  TO  A  BILL  OF  SALE,  ETC.  185 

of  business,  (j )  There  is  no  wider  meaning  to  be 
given  to  the  words  "  unable  to  pay  his  debts  in 
fall"  than  to  "insolvent  circumstances:"  but 
both  expressions  refer  to  the  same  financial  con- 
dition, that  is  to  a  condition  in  which  a  debtor  is 
placed  when  he  has  not  sufficient  property  subject 
to  execution  to  pay  all  his  debts,  if  sold  under 
legal  process  at  a  sale  fairly  and  reasonably  con- 
ducted, {k)  What  would  be  a  fair  and  reasonable 
sale  must  be  determined  on  the  facts  of  each 
case.  "  Property  worth  to-day  double  a  man's 
liabilities,  and  which  to-morrow  may  for  tem- 
porary causes,  be  quite  unsaleable :  but  which, 
if  kept  for  a  short  time  and  judiciously  handled, 
could  be  sold  for  more  than  sufficient  to  pay  all 
the  liabilities,  should  not  it  seems  to  me,  be 
valued  at  the  price  realized  by  a  forced  sale 
under  the  temporary  disadvantages."  (I) 

When  a  trader  "  gets  a  present  equivalent  for  The  effect  of 
his  goods,"  and  the  sale  is  strictly  in  the  course  a  ^^mt 
of  his  business,  a  bill  of  sale  or  mortgage 
on  the  whole  of  his  stock  to  a  bona  fide  pur- 
chaser or  mortgagee,  will  not  necessarily  be 
invalid,  though  creditors  may  be  ultimately 
delayed  or  defeated  in  their  claims ;  but  because 
a  pre-existing  debt  is  not  a  present  equivalent, 
a  mortgage  to  secure  such  on  all  the  debtor's 
effects,  having  the  effect  of  delaying  and  hinder- 
ing creditors,  is  a  fraudulent  transfer,  with  intent 
to  effect  that  object. 


(j)  Per  Rose,  J.,  Rae  v.  McDonald,  18  O.  R.  862. 

(*)  Dam.  Bank  v.  Cowan,  14  O.  R.  465 :  Clark$an  v.  Sterling,  14  O.  R. 
463. 


(1)  Per  Roee,  J.,  Clarhon  v.  Sterling,  18  O.  R.  463. 
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Such  a  mortgage  constitutes  of  itself  an  act  of 
bankruptcy,  (m)  "  The  principles  upon  which 
-  such  a  conveyance  is  declared  to  be  an  act  of 
bankruptcy  are,  first,  because  the  debtor  neces- 
sarily deprives  himself  of  the  power  of  carrying 
on  his  trade,  and  secondly,  because  it  is  an 
attempt  to  make  a  distribution  of  his  effects 
different  from  what  the  bankrupt  laws  direct; 
and  if  it  is  made  to  creditors  as  security  for  a 
pre-existing  debt,  then  it  is  fraudulent  and  void, 
for  the  further  reason  that  such  a  conveyance 
must  either  be  fraudulently  kept  secret  or  pro- 
duce an  immediate  bankruptcy."  (n) 

Such  a  conveyance  will  none  the  less  be  an  act 
of  bankruptcy,  because  it  is  executed  by  the 
debtor,  under  arrest  at  the  suit  of  the  particular 
creditor  ;  (o)  or  is  intended  not  to  operate  as  an 
act  of  bankruptcy,  (p) 
The  effect  of  But  though  the  doctrine  is  established  "  that 
a  further  ad-  while  an  assignment  of  the  whole  of  a  debtor's 

vanoe.  °  .     . 

estate  to  secure  a  pre-existing  debt  cannot  stand, 
whatever  may  have  been  the  motives  that  led  to 
it,"  (q)  a  similar  assignment  is  valid  where  a 

(m)  Insolvent  Act  of  1876,  s.  3 :  Woodhouse  v.  Murray,  L.  R.  2  Q.  B. 
634,  4  Q.  B.  27  :  ex  parte  Foxley,  re  Nurse,  L.  R.  3  Ch.  App.  515:  Siebert 
v.  Spooner,  1M.AW.  714  :  Wilson  v.  Day,  2  Burr.  827  :  in  re  Wood\  L.  R. 
7  Ch.  302. 

(n)  Edgar  A  Chrysler's  Insolvent  Act  of  1875,  p.  48,  and  cases  there 
cited,  viz.,  Dutton  v.  Morrison,  17  Ves.  193 :  Worsley  v.  Demattos,  1  Burr. 
481 :  Linden  v.  Sharpe,  6  M.  &  G.  895  :  ex  parte  Scudamore,  3  Ves.  84 :  and 
see  Simpson  v.  Sikes,  6  M.  A  S.  312 :  W edge  v.  Newbyn,  4  B.  A  Ad.  831 : 
Smith  v.  Cannan.  2  E.  A  B.  35,  290. 

(o)  Newton  v.  Chantler,  7  East,  138  :  but  see  Jones  v.  Barber,  6  Q.  B.  77. 

(p)  Botcherby  v.  Lancaster,  1  Ad.  <fe  El.  77. 

(q )  Sierbert  v.  Spooner,  1  M.  A  W.  714:  Newton  v.  Chantler,  7  East,  138: 
Wilson  v.  Day,  2  Burr.  827  :  Smith  v.  Cannan,  2  E.  &  B.  36 :  Woodhouse 
v.  Murray,  L.  R.  2  Q.  B.  635,  4  Q.  B.  27 :  re  Lillburne,  12  L.  T.  N.  8.  209: 
Young  v.  FUtcher,  3  H.  &  C.  732 :  ex  parte  Bailey,  3  DeG.  M.  A  G.  534 : 
ex  parte  Bland,  6  DeG.  M.  A  G.  757 :  Philps  v.  Hornstedt,  L.  R.  1  Ex.  D. 
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further  advance  is  made,  and  there  is  a  bona  fide 
intention  and  expectation,  that  thereby  the 
business  of  the  debtor  will  be  carried  on,"  (r) 
although  the  advance  be  made  for  the  purpose 
of  paying  off  a  pre-existing  debt.  (*)  The  true 
test  is,  was  the  fresh  advance  made  by  the 
lender  with  the  intention  of  enabling  the  bor- 
rower to  continue  his  business,  and  had  he  rea- 
sonable grounds  for  believing  that  the  advance 
would  enable  the  borrower  to  do  so?  If  these 
questions  can  be  answered  in  the  affirmative, 
the  execution  of  the  deed  is  not  an  act  of  bank- 
ruptcy, (t) 

The  fresh  advance  must,  however,  be  a  sub- 
stantial advance.  As  a  matter  of  law,  the 
smallness  of  the  amount  of  the  advance  does 
not  make  the  assignment  an  act  of  bankruptcy  ; 
(u)  but  it  must  be  such  an  advance  as  not  merely 
to  give  colour  to  a  security  which,  in  reality,  is 
made  only  for  the  purpose  of  securing  a  pre- 
existing debt.  And  a  mere  nominal  exception 
from  the  debtor's  property  is  a  sign  and  mark 
•f  fraud,  (v)  and  will  not  prevent  the  application 
of  the  rule  that  an  assignment  of  all  a  debtor's 
property  in  security  for  a  pre-existing  debt  is  an 
act  of  bankruptcy. 

(r)  Moee,  J.A.,  Kalus  v.  Hergert,  1  App.  R.  78 :  Long  v.  Hindcock,  22 
G.  L.  J.,  16 :  see  BiUlestone  v.  Cook,  6  E.  A  B.  296 :  Meggot  v.  Mills,  Lord 
Baym.  286 :  Kidd  v.  Rawlinson,  2  Bos.  &  Pull.  59  :  Martindale  v.  Booth,  3 
B.  ft  Ad.  504  :  ex  \tarte  Fisher,  L.  R.  7  Chy.  App.  636  :  ex  parte  King, 
L.  R.  2  Ch.  D.  256 ;  Lomax  v.  Buxton.  L.  R.  6  C.  P.  107. 

(f)  Hyman  v.  Cuthbertson,  10  O.  R.  443:  Hutton  v.  Cruttwell,  1  £11.  <fc 
Bl.  20 :  22  L.  J.,  78  Q.  B.:  Lomax  v.  Buxton,  supra. 

(t)  Ex  parte  Johnson,,  in  re  Chapman,  26  Ch.  D.  338,  R.  S.  O.,  1887,  cap. 
124. 

M  Per  Cotton,  L.  J.,  ex  parte  Johnson,  in  re  Chapman,  26  Ch.  D.  Atk. 
(v)  See  Twynnes  case,  1  Sim.  L.  Cases. 
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As  the  advance  necessary  to  take  an  assign- 
ment out  of  the  rule  must  be  substantial,  bo 
also  must  the  exception  of  part  of  the  property 
be  one  of  such  a  substantial  part  as  will  not  pre- 
vent the  debtor  carrying  on  his  business  in  the 
ordinary  and  usual  course,  (w)     If  an  assign- 
ment includes  all  the  property,  and  is  made  in 
consideration  of  a  past  debt  and  of  a  further 
advance  made  at  the  time,  the  further  advance, 
if  substantial,  has  the  same  effect  as  a  substan- 
tial exception  out  of  the  property,  and  a  substan- 
tial exception  out  of  the  property  has  the  same 
effect  as  a  substantial  advance,  (x) 
Book  debts        Book  debts  come  within  the  definition  of  pro- 
estimating     perty,  and,  according  as  the  amount  thereof  is 
traders  pro-  jarge  or  8mall,  so  do  they  form  or  not  a  substan- 
tial exception,  (y)  and  they  must  be  taken  into 
consideration  in  estimating  whether  an  assign- 
ment comprises  the  whole  of  a  trader's  pro- 
perty, (z) 

But,  even  though  there  be  made  a  substantial 
advance,  at  the  time  of  the  assignment,  it  will 
avail  nothing  as  against  the  above  rale,  unless 
there  be  a  bona  fide  intention,  with  such  advance, 
to  carry  on  the  debtor's  business,  (a)     "  The 


(w)  Ex  pane  Dunn,  in  re  Parker,  17  C.  D.  26. 

(x)  Ex  parte  Hawker,  in  re  Keely,  L.  R.  7  Ch.  214  :  ex  parte  King,  in  re 
King,  L.  R.  2  Ch.  D.  256 :  ex  parte  Trevor,  in  re  Burghardt,  L.  R.  1  Ch.  D. 
297  :  ex  parte  Foxley,  in  re  Nur$e,  L.  R.  3  Ch.  515 :  Carr  v.  Bwrdit,  4  L.  J. 
60  Ex.:  Cook  v.  Pritchard,  12  L.  J.  121  C.  P.:  Brown  v.  Kempton,  19  L.  J. 
169  C.  P. 

(y)  Ex  parte  Field,  in  re  Mar  low,  13  Ch.  D.  106  (5). 

(z)  Ex  parte  Burton,  in  re  Tunttall,  13  Ch.  D.  102. 

(a)  Ex  parte  Winder,  in  re  Winetanley,  L.  R.  1  Ch.  D.290:  ex  parte  King, 
in  re  King,  L.  R.  2  Ch.  D.  256 :  ex  parte  Fisher,  L.  R.  7  Ch.  636 :  Newton 
v.  Ont.  Bank,  15  Or.  288 :  Ruk  v.  Sleeman,  21  Or.  250 :  tn  re  Aeh,  L.  R.  7 
Ch.  636. 
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crucial  test  is  the  existence  of  a  bona  fide  inten- Good  f^^» 
tion  to  carry  on  the  business."  (b)  test. 

It  is  not  obligatory  that  the  assignment  be 
made  contemporaneously  with  the  advance.  If 
executed  in  good  faith,  by  the  debtor  at  a  subse- 
quent date,  in  pursuance  of  a  prior  agreement 
entered  into  at  the  time  the  advances  were  made, 
the  assignment  will  not  necessarily  be  treated  as 
an  act  of  bankruptcy,  and  therefore  void,  (c) 

An  assignment,  in  fact,  is  to  be  considered  as  At  .what  tin}e 
given  when  the  contract  to  give  it  is  entered  ^nwdered  el 
into,  (<J)  but  the  court  will  require  a  very  clear  &Yen- 
explanation  of  the  delay  in  the  execution  of  the 
bill  of  sale,  and  the  onus  is  on  the  person  who 
sets  up  the  prior  agreement  to  prove,  not  only 
its  existence  but  its  bona  fides.  The  court  will 
watch  carefully  all  the  surrounding  circumstances 
to  see  whether  the  agreement  was  bona  fide,  or 
whether  the  giving  of  the  instrument  was  pur- 
posely postponed  in  order  to  protect  the  gran- 
tor's credit ;  (e)  if  it  was,  as  for  instance  where 
the  agreement  was  that  a  bill  of  sale  was  not  to 
be  signed  until  the  lender  "  lost  confidence  "  in 
the  borrower,  then  the  instrument  would  be  in- 
valid, because  the  agreement  would  amount  to 
one  to  postpone  the  assignment,  until  the 
assignor  was  on  the  verge  of  bankruptcy.  (/) 

An  assignment  of  substantially  the  whole  of  a  Effect  of  a 
mortgagor's  property  to  secure  a    previously  oontemP°- 

(6)  Moss,  J.A.,  Kalu$  v.  Hergert,  1  App.  R.  79. 

[c)  Ex  parte  Izard,  in  re  Cook,  L.  R.  9  Ch.  271 :  Mercer  v.  Peterson,  L.  R. 
*  Ex.  804 :  3  Ex.  (Ex.  Ch.)  105 :  Allan  v.  Clarkson,  17  Gr.  570 :  Griffith  & 
Holmee  on  Bankruptcy,  p.  1097 :  Hutton  v.  Cruttwell,  22  L.  J.  78  Q.  B. 

(a)  Robinson  v.  Clarke,  45  Q.  B.  362  :  ex  parte  Fisher,  L.  R.  7  Ch.  644. 

(e)  Ex  parte  Kilner,  in  re  Barker,  18  Ch.  D.  245. 

if)  Ex  parte  Burton,  in  re  Tunstall,  13  Ch.  D.  102. 
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igneous  ver-  existing  debt,  and  farther  advances  will  not  in 
ment  to  make  itself  constitute  an  act  of  bankruptcy,  if  there  is 
lances1,  ad"  a  contemporaneous  parol  agreement  on  the  part 
of  the  mortgagee  to  make  further  advances  to  a 
substantial  amount,  and  such  advances  are  after- 
wards in  fact  made ;  (g)  but  the  agreement  to 
make  further  advances  must  be  binding  upon 
the  grantee,  (ft) 

But  where  there  is  no  stipulation  for  further 
advances,  if  the  mortgagee  afterwards  volun- 
tarily make  them,  he  cannot,  thereby,  be  per- 
mitted to  claim  the  assignment  as  valid,  (t)  not 
even  when  the  advances  were  in  contemplation 
between  the  parties,  and  were  in  fact  actually 
made  after  the  execution  of  the  deed,  (j) 

It  may  not  be  out  of  place  here  to  notice  that 
a  mortgage  of  the  whole  of  a  mortgagor's  pro- 
perty, given  by  way  of  renewal  of  a  former  one 
given  to  secure  advances,  but  not  registered,  is, 
if  no  fresh  advance  be  made  by  the  mortgagee, 
an  act  of  bankruptcy  and  void  though  duly 
registered,  (k) 

(§)  Ex  parte  Winder,  in  re  Winstanley,  L.  B.  1  Oh.  D.  290. 

(h)  Ex  pane  Dunn,  in  re  Parker,  17  Oh.  D.  26. 

(i)  Pennell  v.  Reynolds,  11  C.  B.  N.  S.  709  :  ex  parte  Foxley,  Law  Rep. 
3  Ch.  615. 

( j )  Exparte  Dvnti,  in  re  Parker,  supra. 

(k)  Exparte  Stevens,  in  re  Stevens,  20  Eq.  786  :  see  also  ex  parte  Cohen, 
in  re  Sparks,  L.  B.  7  Ch.  20. 
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CHAPTER  VI. 

THE  BIGHTS  OP  A  MORTGAGEE  TO  TAKE 
POSSESSION. 

A  mortgagee  of  ten  times  finds  that  from  some 
eaase  his  mortgage  is  invalid  as  against  credi- 
tors, purchasers,  or  mortgagees,  and  that  by 
reason  of  the  defect  he  is  in  danger  of  losing  the 
benefit  of  his  security. 

When  such  happens,  if  the  mortgage  be  good 
and  valid  between  the  immediate  parties,  then 
there  is  nothing  against  the  mortgagee  making 
good  his  title  to  the  goods  mortgaged  by  taking 
possession  ;  (a)  bat  this  he,  of  course,  is  required 
to  do  before  the  rights  or  liens  of  others  attach 
upon  the  property  mortgaged. 

So  long  as  there  is  no  one  in  a  position  to  Up  to  what 
impeach  the  mortgage  transaction,  just  so  long  g^^^a™°rt" 
has  the  mortgagee  full  right  and  liberty  to  per-  ™re  defec- 
fect  his  title  under  his  mortgage  by  taking  pos-  gage,  by  tak- 
session.  (b)  in«  p0886*- 

Of  course  frand,  when  it  exists,  gives  rise  to 
other  considerations  than  those  now  entertained. 

The  causes  for  which  a  deed  may  be  avoided 
are  those  contemplated  by  the  Chattel  Mortgage 
Act,  "  and  a  defect  which  vitiates  a  deed  under 
this  statute  is  easily  cured,  so  long  as  no  creditor 

(a)  Parkes  v.  St.  George,  10  App.  R.  496. 

{b)  Whiting  v.  Hovey,  13  A.  R.  29  :  Scribner  v.  Kinlock,  12  A.  R.  372. 
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has  acquired  a  right  to  seize  the  goods,  and 
no  subsequent  purchaser  or  mortgagee  has 
intervened."  (c)  Not  only  can  such  defect  be 
cured  by  the  mortgagee  taking  possession,  but  a 
new  mortgage  entirely  can  be  taken  which  would 
be  as  effectual,  (d)  even  though  the  new  mort- 
gage is  to  have  effect  given  to  it,  only  in  the 
event  of  the  first  mortgage  being  declared  to  be 
invalid  and  void,  (e) 

Title  can  be  perfected  in  this  way,  and  fatal 
defects  cured,  even  though,  at  the  time  when 
possession  be  taken,  the  mortgagee  is  aware  of 
a  creditor  who  is  pursuing  his  remedies  against 
the  mortgagor  with  every  expedition,  and  who, 
on  his  part,  has  knowledge  of  defects  in  the 
mortgage  security  which  would  render  it  invalid 
as  against  the  claims  of  the  creditor,  when  they 
are  in  a  position  to  be  enforced ;  and  the  right 
of  a  mortgagee  to  improve  his  position  is  in  no 
way  diminished  because  his  "very  purpose  and 
object  is  to  defeat"  and  get  in  ahead  of  the 
creditors  who  otherwise  would  get  in  ahead  of 
him.  "  There  is  nothing  whatever  illegal,  there 
is  nothing  immoral,  there  is  nothing  improper 
in  that."  (/) 
Subsequent  The  subsequent  action  on  the  part  of  the 
act  of  mort-  mortgagee  cures  defects  of  all  kinds  fatal  under 
a^defects.  the  Chattel  Mortgage  Act,  and  makes  good  his 
title  under  the  mortgage  as  against  everybody, 
provided  the  mortgage  be  good  inter  partes.     If 

(c)  Patterson,  J.  A.,  Parke*  v.  St.  George,  10  A.  R.  p.  636. 

(d)  James  v.  Richards,  L.  R.  2  Q.  B.  285 :  ex  parte  Allan,  in  re  Munday, 
Q.  B.  D.,  W.  Notes,  1884,  p.  211. 

(e)  Cooper  v.  Zeffert,  32  W.  R.  402  :  ex  parte  NeUon,  in  re  Hockey.  35  W. 
R.  844. 

(/)  Per  Lord  Blackburn,  Cookson  v.  Swire,  9  App.  cases,  p.  667. 
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the  mortgage  be  not  filed,  or  filed  too  late,  or  be 
fatal  for  want  of  sufficient  description,  or  from 
defect  in  tbe  affidavit  of  bona  fides,  possession 
taken,  places  the  mortgagee  out  of  reach  of  loss 
or  any  disadvantage,  by  reason  thereof,  unless 
prior  to  possession  so  taken,  a  creditor,  sub- 
sequent purchaser,  or  mortgagee  has  it  in  his 
power  to  lay  hands  upon  the  goods  under  legal 
process,  (g) 

A  great  judge  has  decided  that  the  term  Meaning  of 
41  creditors  »  in  the  statute  signified  all  creditors,  J™?,  j^gj- 
whether  in  a  position  or  not,  to  enforce  their  B.  8. 0.1887, 
claims  ;  (h)  but  his  construction  of  tbe  term  hasoap# 
not  been  that  subsequently  adopted,  though  it 
finds  ample  support  in  the  State  of  New  York, 
where  it  has  been  held  "  that  a  mortgage  not 
duly  filed  is  void  as  against  a  general  creditor 
whose  claim  has  accrued  during  the  continuance 
of  the  default  in  filing  the  mortgage,  although 
the  creditor  is  not  in  a  position  to  raise  the 
question  until  he  has  obtained  a  judgment  or 
process  against  the  property."  (i) 

"  The  general  rule  may  be  laid  down  that  The  general 
when  a  vendee  takes  possession  at  a  time  sub- r 
sequent  to  the  sale,  but  before  the  rights  of 
creditors  accrue  by  attachment  or  otherwise,  he 
shall  hold  against  creditors."  (j) 

ig)  I*ver  v.  Russell,  42  N.  Y.  255  :  Frank  v.  Miner,  50  111.  444  :  McTag- 
tfart  v.  Rose,  14  Ind.  230 :  Brown  v.  Webb,  20  Ohio  389:  Chase  v.  Denny, 
130,  Haas.  566  :  Parsell  v.  Thayer,  39  Mich.  467,  CluU  v.  Steele,  6  Ner. 
339 :  Cameron  v.  Marvin,  26  Eans.  612. 

(A)  Barker  v.  Leeson,  1  O.  R.  114. 

(0  Thompson  v.  Vanvechten,  27  N.  T.  568  :  Stewart  v.  Beale,  7  Han.  (N. 
M  406 :  Fraser  v.  Gilbert,  11  Hun.  (N.  Y.)  634 :  Brackett  v.  Harvey,  25 
Hun.  (N.  Y.)  502  :  Clark  v.  Gilbert,  (C.  P.  1882)  14  Week  Dig.  241. 

(j)  Hilliard  on  Sales:  Bartlett  v.  Williams,  1  Pick.  288  :  Kendall  v. 
w*p*m,  12  Vera.  518. 
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Though  upon  the  sale  of  a  chattel,  there  may 
not  have  been  such  a  change  of  possession  as  is 
necessary  to  protect  it  against  the  creditors  of 
the  vendor,  yet  such  change  may  be  perfected  at 
any  time,  before  an  attachment  intervenes.    If 
the  change  does  not  immediately  follow  the  sale, 
this  would  indeed  be  proper  matter  to  go  to  the 
jury  on  the  question  of  a  fraudulent  sale  in 
fact,  but,  it  would  be  too  much  to  hold  that  the 
change  in  the  possession  could    not  be  per- 
fected subsequently  to  the  sale  so  as  to  avoid 
the  effect  of  the  principle  applicable  to  sales 
fraudulent  per  $e,  provided  no  attachment  had 
intervened.    "The  principle  which  pronounces 
a  sale,  which  is  in  fact  bona  fide  and  for  good 
consideration,  fraudulent  against  creditors  for 
the  want  of  a  sufficient  change  in  the  posses- 
sion, is  founded  upon  policy,  but  it  is  not  to  be 
extended  beyond  what  sound  policy  dictates,  (k) 
Possession     Though  the  mortgage  may  be  good  inter  parte$> 
tualto^ure^y®'  possession  taken  by  the  mortgagee,  even 
defects,  when  though  to  cure  defects  such  as  have  been  men- 
Consent  of6    tioned,  may  be  against  the  consent  of  the  mort- 
mortgagor.    gagor,  and  the  further  question  then  arises  does 
possession  so  taken,  have  the  same  saving  effect? 
As  against  the  mortgagor,  the  mortgagee  assumes 
to  do  that  which  he  is  unauthorized  to  do,  and 
in  the  doing  of  it,  constitutes  himself  a  wrong- 
doer." 

"  A  mortgagee  taking  possession  by  virtue  of 
his  mortgage,  without  any  act  amounting  to  a 
delivery  or  new  transfer  by  the  mortgagor  would 
still  hold  merely  under  the  defective  conveyance 

(k)  Hilliard  on  Sales. 
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n\i\<9^  bad  not  been  accompanied  by  an  imme- 

4\aA^  delivery  and   followed  by  an  actual  and 

uy&Winued  change  of  possession.     The  remedial 

fefoct  of  delivery  of  possession  depends  on  the 

act  of  the  mortgagor,"  (I) 

There  yet  appears  to  be  some  doubt  as  to  the 
legal  effect  of  a  mortgagee  taking  possession, 
when  his  act  is  not  acquiesced  in  by  the  mort- 
gagor. 

Jf,  as  against  the  mortgagor,  the  right  exists, 
or  if  the  mortgagor  becomes  privy  to  the  act, 
th^n  unquestionably  all  defects  in  the  mortgage 
are  cured  and  the  mortgagee's  title  becomes 
paramount ;  but  if  what  the  mortgagee  does,  is 
absolutely  illegal,  it  then  becomes  necessary  to 
consider  the  degree  or  kind  of  possession  taken 
by  the  mortgagee. 

If  the  mortgagee  do  not  get  the  actual  posses- 
sion of  any  thing,  then  his  illegal  act  can  give 
him  no  new  rights,  and  his  position  remains 
unaltered  under  the  defective  mortgage  ;  but,  if 
actual  physical  possession  be  obtained,  even 
though  wrongfully,  the  operation  and  effect  of 
the  Act  may  be  excluded,  (m)  Thus  it  will  be 
seen  that  possession,  when  taken  rightfully,  will 
be  extended  by  construction  of  law  beyond  the 
actual  physical  possession,  but  this  will  not  be 
done  in  the  case  of  a  wrong-doer. 

Advertising    may  be  an   important  circum-  Advertising, 
stance  in  deciding  the  sufficiency  of  the  change 
of  possession,  (n)     A  mefre  demand  will  not  con-  Demand. 

(J)   Patterson,  J.  A.,  Smith  v.  Fair,  11  App.  R.  p.  758  :per  contra  Bur- 
ton, J.  A  ,  Parke  v.  St.  George,  10  A.  R.  496. 
(*)  Ex  parte  FUtcher,  in  re  Henley,  L.  R.  5  Oh.  D.  809. 
(*)  Emmanuel  v.  Bridger,  L.  R.  9  Ch.  697. 

B.M.  10 
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stitute  a  change  of  possession,  even  though 
default  has  been  made  in  the  mortgage,  entitl- 
Diligencein  ing  the  mortgagee  to  take  possession:  (o)  nor 
will  diligence  in  attempting  to  get  possession 
help  the  mortgagee,  against  his  defective  secu- 
rity, unless  he  gets  possession,  (p) 

If  the  mortgage  do  not  contain  a  clause  giv- 
ing the  mortgagor  the  right  to  possession  until 
default,  then  possession  taken  under  such  a 
mortgage,  is  a  possession  which  the  mortgagee 
had  a  right  to  acquire,  without  reference  to  the 
mortgagor,  and  would  effect  the  same  result  as 
if  the  possession  had  resulted  from  the  act  of 
mortgagor,  (q)  It  becomes  important  then,  from 
this  view,  to  omit  the  redemise  clause  in  a 
mortgage,  (r)  and  advisable,  also,  that  the  con- 
veyancer should  always  insert  a  covenant  by  the 
mortgagor  that  the  mortgagee  may,  at  any 
time,  during  the  currency  of  the  mortgage  enter 
and  take  possession,  should  he  deem  it  best  for 
his  safety  to  do  so.  A  provision  of  this  nature  is 
not  uncommon  in  chattel  mortgages  drawn  under 
the  statutes  in  force  in  some  of  the  states  of  the 
union,  and  it  is  not  an  unreasonable  one,  when 
it  is  remembered  that  the  right  of  possession 
passes  with  the  title  by  force  of  the  mortgage, 
unless  the  contrary  is  stated. 

Under  such  a  covenant  the  mortgagee  is  made 
the  sole  judge  "  of  the  happening  of  the  contin- 

(o)   Aneona  v.  Rogers,  L.  It.  1  Ex  D.  286. 

(p)  Ex  parte  Jay,  L.  R.  9  Oh.  697 :  see  ex  parte  Lewi*,  L.  R.  6  Cb.  626 : 
Furber  v.  Finlayson,  24  W.  R.  370  :  Gough  v.  Everard,  2  H.  £  C.  1.  8. 

(q)  Osier,  J.  A.,  Smith  v.  Fair,  11.  A.  R.  763. 

(r)  Porter  v.  Flintof,  6  U.  C.  O.  P.  335  :  Keeteh  v.  Hall,  1  8m.  L.  cat* 
523  :  Bingham  v.  BettUon,  30  U.  0.  O.  P.  438:  Down  v.  Lee,  4  Man.  L.  B. 
177. 


The  safety 
clause. 
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gency,  upon  which  he  takes  possession/'  and  it 
is  immaterial  whether  his  fears  of  loss  are  well 
or  ill  founded.  (*) 

There  is  a  distinction  between  the  mortgagee 
being  insecure,  and  believing  himself  to  be  inse- 
cure, and,  if  the  parties  agree  to  the  right  being 
in  the  mortgagee  of  taking  possession  upon  the 
latter  contingency,  then  upon  possession  being 
taken  and  the  taking  being  questioned  in  law, 
the  contest  will  be  confined  to  whether  in  point 
of  fact  the  mortgagee  did  really  feel  himself 
insecure,  not  whether  he  had  reasonable  ground 
for  so  believing,  nor  whether,  in  fact,  he  really 
was  insecure.  (0  A  contract  of  this  nature 
between  the  parties  is  quite  legal,  (u)  and 
cannot  be  affected  by  subsequent  legislation,  (x) 

A  mortgagee,  having  the  right  to  take  posses- 
sion, under  a  mortgage  containing  such  a  con- 
tract, may  maintain  an  action  against  any  person 
for  wrongful  detention,  (y)  or  for  wrongful  con- 
version, (z)  and  he  may  take  possession  without 
previous  demand,  (a)  and  he  may  do  so  even,  if 
be  thinks,  that  in  the  original  statement  as  to 
value  of  the  property,  he  has  been  deceived  by 
over  valuation,  (b) 

(i)  Bailey  v.  Godfrey,  54  111.  607  :  Lewis  v.  D'Arcy,  71  111.  648  ;  Cline  v. 
Libbey,  46  Wis.  123  :  Fox  v.  Kitten,  19  111.  519  :  Durfee  v.  Grinnell,  69  111. 
371 :  Hueber  v.  Koebe,  42  Wis.  319  :  Hoy  v.  Goings,  96  111.  361. 

(t)  Werner  v.  Bergman,  28  Kans.  60,  64. 

(u)  Cline  v.  Libbey,  supra. 

(*)  Boice  v.  Boice,  27  Minn.  371. 

(y)  Frisbee  v.  Langworthy,  11  Wis.  375 ;  Welsh  v.  Sackett,  12  Wis.  243. 

(«)  Harvey  v.  McAdams,  32  Mich.  472  :  Grove  v.  Wise,  39  Mich.  472. 

(a)  Huggans  v.  Fryer,  1  Lans.  (N.  Y.)  276. 

(b)  Bats  ford  v.  Murphy,  47  Mich.  536 :  S.  C.  13  Rep.  336. 
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There  is  American  authority,  nevertheless,  for 
placing  a  different  construction  upon  a  provision 
of  this  nature.     "  The  mortgagee  under  such  a 
mortgage  had  the  right  to  judge  of  the  crisis  for 
himself,  subject  only  to  the  limitation  that  his 
judgment  must  be  exercised  in  good  faith  and 
upon  reasonable  grounds.     This  means  reason- 
able ground,  or  probable  cause,  to  think,  or  be- 
lieve, or -feel  that  there  was  danger  which  ren- 
dered the  taking  of  the  property  by  him  proper 
under  the  agreement.   This  does  not  require  that 
there  should  be  actual  danger,  or  that  the  proofs 
should  furnish  the  court,  at  the  time  of  the  trial, 
with  reasonable  grounds  to  decide  that  there  was 
actual  danger.     It  was  sufficient  if,  at  the  trial, 
it  appeared  that  at  the  time  of  the  taking,  there 
was  apparent  danger,  such  that  a  reasonable 
man  might  in  good  faith  act  upon  it,  in  other 
words,  there  should  be  reasonable  grounds  to 
believe  that  there  was  danger,  or  that  he  did  not 
act  without  probable  cause     .     .     In  such  case 
the  mere  fact  that  the  mortgagee  declares  that 
he  feels  himself  unsafe  and  insecure  is  not  con- 
clusive.    When  that  question  is  put  in  issue,  and 
it  appears  from  the  proofs  that  the  mortgagee 
had  no  probable  cause  or  reasonable  grounds  to 
feel  himself  unsafe  and  insecure,  the  taking  must 
be  held  unlawful ; — but  it  is  not  essential  in  such 
case  that  there  should  be  real  cause  of  danger. 
It  is  not  necessary  that  the  debt,  should  in  fact 
be  unsafe  or  insecure.    It  is  sufficient  for  this 
purpose  that  the  circumstances  are  such  that  a 
reasonable  man,  thus  situated,  might  in  good 
faith  believe  himself  unsafe  and  insecure."  (c) 

(c)  Per  Dickey,  C.  J.,  Roy  v.  Qoingi,  96  IU.  361. 
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If,  however,  a  sense  of  insecurity  honestly 
entertained  by  the   mortgagee  entitles  him  to 
possession  of  the  property,  then  any  act  done  by 
or  against  the  mortgagor  which  impairs  the  secu- 
rity, unquestionably  entitles  the  mortgagee  to 
possession,  and  the  mortgagee's  rights,  though 
brought  into  existence  by  the  commission  of  the 
act,  will  be  preferred  to  the  interests  of  those 
who  authorize  the  act  to  be  done  :  thus  the  levy 
of  an  execution,  at  once  entitles  the  mortgagee 
to  claim  the  goods,  not  only  as  against  the  mort- 
gagor, but  as  against  the  plaintiff  in  the  execu- 
tion, who,  however,  would  be  entitled  to  any 
surplus  from  the  sale  of  the   goods  after  the 
claim  of  the  mortgagee  is  satisfied,  (d)     And  the 
right  of  the  mortgagee  to  possession  is  such, 
that  he  may  take  the  property  from  a  pledgee, 
with  whom  it  has  been  left  by  the  mortgagor,  Mortgagee's 
and  thus  destroy  the  lien  of  such  pledgee,  (e)  l^^ned  to 
unless  the  creation  of  the  lien  is  one  which  may  Hen  holder's, 
be  implied  from  the   necessities   of    the    pro- 
perty, (e.g.)  the  case  of  a  mortgagor  procuring 
repairs  to  be  done  upon  his  hacks  previously 
mortgaged,  then  the  repairer  could  hold  the  cabs 
as  against  the  mortgagee  until  his  lien  was  paid 
and  discharged,  (/)  or  the  case  of  a  boat  builder's 
lien  regarding  which  it  has  been  said  "  There  is, 
it  seems,  no  authority  to  be  found  bearing  upon 
the  question,  though  I  presume  it  must  have 
arisen  many  times.    I  should  rather  expect  that 

{d)  Fritbee  v.  Langworthy%  11  Wis.  875  :  WeUh  v.  Sackett,  12  Wis.  243  : 
Lewi*  v.  D'Arcy,  71,  111.  648:  Beach  v.  Derby,  19  111.  617. 

(e)  Bisutt  v.  Pearce,  28  N.  Y.  252. 

(/)  Hammond  v.  Daniehon,  126  Mass.  294 :  see  Globe  Works  v.  Wright* 
106  Mass.  207. 
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it  bad  never  been  made  the  subject  of  litigation 
because  the  right  of  lien  has  always  been  admit- 
ted to  attach.  I  put  my  decision  on  the  ground, 
that  the  mortgagee  having  allowed  the  mortgagor 
to  continue  in  the  apparent  ownership  of  the 
vessel,  making  it  a  source  of  profit  and  a  means 
of  earning  wherewithal  to  pay  off  the  mortgage 
debt,  the  relation  so  created  by  implication, 
entitles  the  mortgagor  to  do  all  that  may  be 
necessary  to  keep  her  in  an  efficient  state  for 
that  purpose.  The  case  states  that  the  vessel 
had  been  condemned  as  unseaworthy  by  the 
government  surveyor,  and  so  was  in  a  condition 
to  be  utterly  unable  to  earn  freight,  or  be  an 
available  security  or  any  source  of  profit  at  all. 
Under  these  circumstances,  the  mortgagor  did 
that  which  was  obviously  for  the  advantage  of  all 
parties  interested :  he  put  her  into  the  hands  of 
the  defendant  to  be  repaired  ;  and,  according  to 
all  ordinary  usage,  the  defendant  ought  to  have 
a  right  of  lien  on  the  ship,  so  that  those  who  are 
interested  in  the  ship,  and  who  will  be  benefited 
by  the  repairs,  should  not  be  allowed  to  take  her 
out  of  his  hands  without  paying  for  them."  (g) 
Vendor's  lien  But  a  vendor's  lien  for  purchase  money,  of 
moneUrcha V  ^^  ^e  m<>rtgagee  has  no  notice,  will  be  post- 
poned to  poned  to  the  mortgagee's  claims,  (h)  and  neither 
c?ata?s!gee8  *^e  mortgagor  nor  his  vendee  can  deny  the 
mortgagees's  title  and  set  up  ownership  in 
another,  (i) 

(0)  In  Williams  v.  Allsup,  10  C.  B.  (N.  S.)  417. 

(h)  Manny  v.  Woods,  33  Iowa  265. 

(i)  Adams  v.  Wildes,  1C7  Mass.  123  :    Thompson  v.  Spittle,  102  Mass. 
207. 
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A  second  mortgagee,  when  both  mortgages 
are  void  from  statutory  defect,  may,  by  securing 
possession,  so  perfect  bis  title  as  to  get  in 
ahead  of  the  prior  mortgage ;  the  taking  pos- 
session is  an  identification  and  appropriation  of 
the  specific  property  to  the  mortgage,  (j) 

Should  the  mortgagee,  having  taken  possession 
of  the  mortgaged  property,  again  allow  it  to 
return  to  the  possession  of  the  mortgagor,  the 
possession  of  the  mortgagee  is  at  an  end,  and 
the  property  becomes  liable  for  the  debts  of  the 
mortgagor ;  but  should  the  taking  of  possession, 
in  effect,  satisfy  and  discharge  the  mortgage, 
which  becomes  at  an  end,  functum  officio,  and 
the  mortgagee  then,  uno  Jlatu,  sell  the  goods  to 
another  person,  and  that  other  person  register 
his  bill  of  sale,  the  transaction,  if  bona  fide, 
cannot  be  impeached,  (k) 

Up  to  a  recent  date  it  was  not  doubted  that  The  redemise 
the  absence  of  a  redemise  clause  in  a  mortgage, olau8e' 
entitled  the  mortgagee  to  enter  and  take  pos- 
session, though  default  had  not  been  made  in 
the  payment  of  the  mortgage.  The  law  has  been 
thus  expressed,  "  It  may  perhaps  be  concluded, 
on  this  review  of  the  authorities,  that  in  order 
to  make  a  redemise  there  must  be  an  affirmative 
covenant  that  the  mortgagor  shall  hold  for  a 
determinate  time,  and  that  where  either  of  these 
elements  is  wanting,  there  is  no  redemise.  .  . 
Upon  the  whole  it  is  concluded : 

1st.  If  there  be  an  agreement  in  a  mortgage 
deed  that  the  mortgagor  shall  continue  in  pos- 

(j )  Morrow  v.  Reed,  30  Wis.  81,  84  :  per  Cole,  J.,  Frank  v.  Miner,  50  111. 
(*)  Cookson  v.  Swire,  L.  ft.  9  App.  Cases  653. 
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session  till  default  on  a  certain  day,  he  is  in  the 
meanwhile  termor  of  the  intervening  term. 

2nd.  If  default  be  made  on  that  day,  he  be- 
comes tenant  at  sufferance. 

3rd.  When  no  such  agreement,  he  is  tenant 
at  sufferance  immediately  upon  the  execution  of 
the  mortgage,  unless  the  mortgagee  expressly  or 
impliedly  consented  to  his  remaining  in  pos- 
session. 

4th.  That  such  consent  renders  him  tenant 
at  will."  (J) 

The  law  has  generally  been  conceded  to  be, 
that  when  there  is  an  absolute  conveyance  from 
mortgagor  to  mortgagee,  then  a  defeasance  on  a 
certain  event,  then  a  provision  that  the  mort- 
gagor will  forever  warrant  and  defend  the  goods 
unto  the  mortgagee,  then  a  declaration  that  the 
mortgagor  doth  put  the  mortgagee  in  possession 
of  the  goods  by  delivery  of  some  kind,  that  tbe 
possession  follows  the  property  conveyed,  and 
the  mortgagee,  though  no  default  has  been 
made,  is  entitled  in  law  to  assume  possession  at 
any  time,  (w) 

The  right  of  possession  is  an  incident  to  the 
right  of  property,  and  the  right  of  property 
being  vested  in  the  mortgagee  by  the  convey- 
ance, he  becomes  entitled  to  the  possession  in 
the  absence  of  stipulation  to  the  contrary,  (n) 

(l)  Keeeh  v.  Hall,  1  8m.  L.  oases,  623  Ed.  of  1867. 

(m)  Porter  v.  Flintoft,  6  C.  P.  335 :  White  v.  Morris,  11  O.  B.  1016 :  Rut- 
tan  v.  Beamish,  10  C  P.  90:  doe  Roylance  v.  Light/oot,  8  M.  and  W.  533  : 
doe  Parsley  v.  Day,  2  Q.  B.  47  :  McAulay  v.  Allen,  20  C.  P.  417  :  Samuel 
v.  Coulter,  28  C.  P.  240. 

(n)  Coles  y.  Clark,  3  Cash  (Mass.)  399 :  Hall  v.  Sampson,  35  N.  T.  274. 
277:  Boise  v.  Knox,  10  Met.  (Mass.)  40 :  London  v.  Emmons,  97  Mass.  37. 
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This  may  be  said  to  be  the  rule  generally  recog- 
nized in  the  States  of  Massachusetts,  Maine, 
Indiana,  Connecticut,  Alabama,  Missouri,  Mary- 
land, California,  New  York,  New  Hampshire, 
New  Jersey,  *  Illinois,  Kansas,  Arkansas,  Ohio 
and  Iowa ;  but  it  must  be  admitted  that  later 
and  recent  judicial  dicta  have  surrounded  the  . 
matter  with  considerable  doubt,  and  weakened 
the  contention  that  the  mortgagee  possesses 
these  rights,  (p) 

By  necessary  implication  a  mortgage  in  the  Mortgagor's 
ordinary  form  confers  upon  the  mortgagor,  the j^fonb v** 
right  to  possession  of  the  goods  until  default,  implication, 
aud  prevents  the  mortgagee  seizing  and  selling 
the  goods  until  the  happening  of  that  event. 
Various  provisions  may  give  rise  to  this  impli- 
cation in  favor  of  the  mortgagor,  and  qualify  the 
mortgagee '8  right  to  take  possession  ;  such,  for 
instance,  as  one  that  the  mortgagor  is  to  keep 
the  property  in  repair,  for  how  can  he  perform 
bis  covenant  to  repair  if  he  is  not  to  have  the 
possession  of  the  property  upon  which  the  repair- 
ing is  to  be  done  ?  (p)  such,  also,  as  giving  the 
mortgagee  the  privilege  of  taking  possession 
when  and  so  soon  as  he  finds  himself  insecure ; 
(9)  but  the  reservation  to  the  mortgagee,  of  the 
right  to  enter  and  take  possession  upon  default 
in  payment,  and  sell  to  satisfy  his  debt,  does  not 
override  the  general  rule  of  law  (r)  in  favor  of  a 

(0)  Samuel  y.  Coalter,  supra ;  Bingliam  v.  Bettison,  30  C.  P.  438  :  Wheeler 
▼•  Monte/tori,  2  Q.  B.  133 :  Albert  v.  Orosvenor  Invest.  Co.  L.  R.  3  Q.  B. 

(p)  Babeock  v.  Mc  Far  land,  43  HI.  381. 

(?)  Hall  v.  Sampson,  35  N.  Y.  274  :  Ctiadwick  v.  Lamb,  29  N.  T.  518. 

(r)  Ferguson  v.  Thomas,  26  Me.  499. 
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mortgagee,  which  general  rule  has  been  followed 
in  a  recent  judgment  of  Mr.  Justice  Rose.  (#) 

But  if  a  mortgagee  chooses  to  act  on  his  strict 
rights,  and  to  take  possession  before  default  he 
makes  himself  amenable  to  the  law,  should  he 
so  act  with  the  goods  as  to  render  their  redemp- 
tion by  the  mortgagor  impossible.  Under  the 
mortgage,  a  mortgagor  "has  clearly  reserved  to 
himself  a  special  property  in  the  goods,  until  be 
has  made  default,  and  he  has  therefore  a  right 
of  action  for  seizing  and  selling  the  goods  with- 
out default."  (t)  And  if,  by  selling,  the  mort- 
gagee becomes  unable  to  restore  the  goods  upon 
payment  of  the  debt,  the  mortgagor  becomes 
entitled  to  sue  in  case,  for  that  act  of  the  mort- 
gagee ;  the  mortgagee  has  done  a  wrong  to  the 
mortgagor,  "  and  for  every  wrong  accompanied 
by  damage,  there  must  be  a  remedy."  (u)  Thus, 
though  in  the  absence  of  a  redemise  clause,  and, 
in  the  absence  of  conditions  implying  the  con- 
trary, a  mortgagee  may  take  possession  before 
default,  yet  he  must  not  sell,  except  at  the  risk 
of  paying  damages  to  the  mortgagor  for  placing 
the  property  beyond  redemption,  (v) 
Mortgagor's  The  action  of  trespass  will  not  lie,  for  the 
rem  les.  mortgagor  has  neither  property,  nor  right  to 
possession,  and  because  he  has  not  title,  he  can- 
not maintain  the  action  of  trover ;  but  if  the 
mortgagor  has  the  right  to  remain  in  posses- 
sion,  which   right   may  arise  by  implication, 

(#)  Smith  v.  Fair,  11.  A.  R.  p.  763. 

(t)  Lash,  J.,  Albert  v.  Grosvenor  Investment  Co.,  L.  ft.  3  Q.  B.  123. 

(u)  Bingham  v.  Bettison,  30  U.  G.  G.  P.  438:  Spaulding  v.  Barnes,  4 
Gray  (Mass.)  330 :  Halliday  v.  Holgate,  L.  R.  3  Ex..  in  Ex.  Ch.  299  p. 
302. 

(v)  Per  Osier,  J.  A.,  Smith  v.  Fair,  11  A.  R.  763. 
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then,  if  be  be  disturbed  in  his  possession  by  the 
mortgagee,  trover  or  trespass  will  lie  against  the 
latter ;  (w)  and  the  measure  of  damages  will  be  The  measure 
the  extent  of  his  interest  in  the  goods,  that  is,  mortgagor* 
the  value  thereof  less  the  amount  owing  upon  for  being  dis- 

Ai  ,    4,  ,  ,  „         .   ,  .       .  .       turbed  in 

them,  and  the  value  of  the  right  of  possession  possession, 
until  forfeiture  of  the  condition  in  the  mort- 
gage ;  (x)  and  in  favour  of  a  creditor,  who  law- 
fully attaches  the  goods,  the  measure  of  damages 
against  a  mortgagee,  who  lawfully  takes  posses- 
sion under  his  mortgage,  will  be  the  value  of  the 
property  over  and  above  the  mortgage  debt,  (y) 
When  the  mortgagee,  relying  on  his  right  to 
possession,  seizes  and  sells  the  goods  before 
default,  then  the  measure  of  damages,  should 
the  goods  be  placed  beyond  redemption,  will  be 
simply  the  value  of  the  mortgagor's  interest  in 
the  goods,  over  and  above  the  mortgage  debt,  (z) 
And  it  generally  is  the  case  that  a  mortgagee, 
who  sells  under  a  power  of  sale  in  the  general 
unlimited  form,  can,  although  selling  where  he 
has  no  right  to  sell,  confer  by  the  terms  of  the 
power,  a  good  title  on  a  bona  fide  purchaser,  and 
thus  effectually  destroy  all  rights  of  redemp- 
tion, (a) 

If  the  mortgage  contains  a  redemise  clause,  or  Conversion 
other  provision  allowing  the  mortgagor  to  remain  ^tf™ort 
in  possession  until  default,  and  the  mortgagor  sell 


gagor. 


(w)  Brierly  v.  Kendall,  17  Q.  B.  937 :  Ford  v.  Ransom,  39  How.  (N.  Y.) 
Pr.  429:  Hall  v.  Sampson,  35  N.  Y.  274  .  Pierce  v.  Hasbrouck,  49  111.  23. 

(x)  Brierly  v.  Kendall,  supra :  Brown  v.  Phillips,  3  Bush.   (Ky.)  656  : 
Brink  v.  Freoff,  44  Mich.  69. 

(y)  Sexton  v.  Williams,  15  Wis.  292. 

(z)  Bingham  v.  Bettison,  30  U.  C.  C.  P.  451. 

(a)  Dicker  v.  Angerstein,  L.  R.  3  Ch.  D.  600. 
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the  good  8  before  default,  it  becomes  a  conversion 
for  which  an  action  at  once  arises  in  favor  of  the 
mortgagee.  The  mortgagor  prevents  the  goods 
being  given  up  upon  default,  and  the  possessory 
title  immediately  reverts  to  the  mortgagee.  The 
consent  to  possession  remaining  in  the  mort- 
gagor, simply  amounts  to  authority  to  the  mort- 
gagor to  do  no  more  than  use  the  chattels,  not 
to  give  the  use  to  third  persons,  and  certainly 
not  for  a  longer  period  that  his  own  term,  (b) 

If  the  mortgagor  be  lawfully  in  possession, 
and  has  the  right  to  retain  possession  for  a 
stipulated  period,  he  may,  unless  he  has  for- 
feited that  right  by  breach  of  condition,  enjoin 
the  mortgagee  from  taking  possession  before  the 
time  limited  ;  (c)  but  no  one,  except  the  mort- 
gagor, or  some  one  having  his  title,  can  make 
any  objection  to  the  mortgagee  asserting  his 
right  to  the  possession  of  the  goods,  and  taking 
them  before  the  contingency  happens  which 
would  entitle  him  to  them  as  against  the  mort- 
gagor ;  (d)  and  a  third  person  cannot  impeach 
the  mortgagor's  right  to  possession,  when  he  is 
in  possession  and  control  of  the  property,  for 
this  is  prima  facie  evidence  of  his  right  of  pos- 
session, at  all  events  without  producing  the  evi- 
dence showing  the  possession  to  be  wrongful,  (e) 
Mortgagee's  The  ordinary  provision  that  a  mortgagee  may 
right  to  pos-  jake  possession  in  case  the  mortgagor  shall 
should  the  attempt  to  sell  or  dispose  of,  or  in  any  way  part 
attenapt  to     w^^  *^e  possession  of  the  goods,  or  remove  the 

sell. 

(6)  Fenn  v.  BittUston,  7  Ex.  152,  159  160. 

[e)  Ford  v.  Ransom,  8  Abb.  Pr.  (N.  Y.)  N.  8.  416. 

(<*)  Gaar  v.  Hard,  92  III.  315:  McConnell  v.  Scott,  67  111.  274. 

(e)  Rogers  v.  King.  66  Barb.  N.  Y.  405. 
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same  beyond  a  certain  limit,  entitles  the  mort- 
gagee to  exercise  this  right,  when  the  mortgagor 
disposes  of  the  goods  to  satisfy  an  existing  debt, 
even  though  the  mortgagor  may  have  the  right 
to  make  sale  of  the  property  in  the  ordinary 
coarse  of  business ;  (f)  and  a  clause  of  this  nature 
entitles  the   mortgagee  to  take   possession   or 
bring  suit   for  the  chattels  at  once  upon   the 
mortgagor  removing  or  attempting  to  remove 
the  property ;  (g)  or  upon  a  seizure  of  the  mort- 
gaged property  on  a  distress  warrant  for  rent 
due  from  the  mortgagor ;  (h)  or  upon  a  levy  by 
way  of  execution  upon  the  property  and  removal 
from  the  mortgagor's  possession,  (i)     And  the 
mortgagee's  right  in  this  particular  is  none  the 
less,  because  the  time  for  payment  of  the  mort- 
gage has  not  arrived.  (;)     This  right,  however, 
is  an   optional  one,   and  cannot  be   exercised 
against  a  person  into  whose  possession  the  goods 
have  come  innocently,  without  a  demand  there- 
for first  having  been  made,  and  refusal  given, 
the  refusal  amounting  to  conversion,  (k)     But, 
if  a  purchaser  have  due  notice  of  the  restriction 
against  disposition  or  removal  by  the  mortgagor, 
then,  without  demand,  the  purchaser  becomes 
liable  to  the  mortgagee   either  in  trespass  or 
trover.  (I) 


(/)  Laing  v.  Perrott,  48  Mich.  298 ;  S.  C.  12  N.  W.  Rep.  192. 
(0)  Whinuell  v.  Giffard,  3  O.  R.  1. 

(A)  Conkey  v.  Hart,  14  N.  Y.  22 :  Russell  v.  Butlerfield,  21  Wend.  (N.Y.) 
900. 

(i)  Ashley  v.  Wright,  19  Ohio,  291. 
(j)  Russell  v.  Butterfield,  21  Wend.  (N.  Y.)  300. 
(k)  Cutter  v.  Copeland,  18  Me.  127  :  Caldwell  v.  Tray,  41  Mich.  307. 
(/)  Fi$her  v.  Friedman,  47  Iowa,  443 :  Bailey  v.  Godfrey,  64  IU.  607 : 
Ferguson  v.  Tait,  26  Minn.  327. 
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Meaning  of       The  restriction  upon  removal  must,  however, 
tioVagainst   be  construed  with  relation  to  a  reasonable  and 
removal.        proper  use  of  the  goods  mortgaged.    A  legiti- 
mate use  of  the  property,  such  as  a  temporary 
removal   from  the   designated   limits  with  the 
animus  revertendi  honestly  entertained,  will  not 
authorize  proceedings  being  taken  by  the  mort- 
gagee for  breach  of  the  covenant  not  to  remove 
the  goods,  (in)     Of  course  any  consent,  either  in 
writing  or  by  word  of  mouth,  or  even  by  impli- 
cation, to  a  sale  or  removal,  will  estop  the  mort- 
gagee from  afterwards  objecting  to  such  sale  or 
removal,  and  in  case  of  sale  will  vest  the  title  in 
the    purchaser    released    from     the    mortgage 
encumbrance ;  (n)   and   though   the  purchaser 
may  have  been  ignorant  of  the  mortgage,  yet  he 
can  successfully  set  up  the  mortgagee's  consent 
to  sale  if  such  had  been  given  to  the  mortgagor; 
(o)  and,  likewise,  after  a  sale  by  a  mortgagor, 
with  or  without  verbal  assent  or  direction,  the 
mortgagee  may  affirm   the  sale   and   take  the 
benefit  of  it,  and  so  confirm  the  transfer,  (p) 
As  to  written     Sometimes  the  mortgage  provides  that  in  case 
consent.        ^  mortgagor  should  attempt  to  sell,  or  other- 
wise part  with  the  goods  without  the  mortgagee's 
written  consent,  the  mortgagee  may  enter  and 
take  the  goods ;  and  where  a  written  consent  is 
given  authorizing  the  mortgagor  to  proceed  to 
sell   the  goods  mortgaged,  "  and   to  continue 
selling  the  same  until  further  notice  in  writing, 

(m)   Walker  v.  Radford,  67  Ala.  446. 

(n)  Louckt  v.  McSloy,  29  U.  C.  C.  P.  62  :  Pratt  v.  Maynard  116  Mass. 
3S8  :  Gage  v.  Whittier,  17  N.  H.  312. 

(o)  Gage  v.  Whittier,  17  N.  H.  312 :  Stafford  v.  Whitcomb,  8  Allen  (Mass.) 
518 :  Flemiken  v.  Scruggs,  15  8.  C.  88  :  Carter  v.  Fately,  67  Ind.  427. 

(p)  Loucks  v.  McSloy,  29  U.  C.  C.  P.  62. 
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(subject,  nevertheless,  to  the  proviso  Of  the  said 
bill  of  sale,  in  other  respects)/'  and  the  instru- 
ment provides  that  in  case  of  default,  or  in  case 
the  mortgagor  should  attempt  to  sell  or  dispose 
of  the  goods  without  the  mortgagee's  consent 
first  had  in  writing,  it  should  be  lawful  for  the 
mortgagee  to  enter  and  take  the  goods,  then  it 
will  be  a  violation  of  the  agreement  between  the 
mortgagor  and  mortgagee,  for  the  mortgagor  to 
execute  a  second  mortgage  to  another  party,  and 
the  mortgagee,  notwithstanding  his  written  con- 
sent, is  entitled  to  enter  and  take  possession  of 
the  goods.     The  authority  to  sell  cannot  be  a 
power  by  which  the  mortgagor  can  charge  the 
mortgaged  property  with  a  debt  he  owed,  or  to 
enable  him  to  borrow  a  sum  of  money  upon  it.  (q) 
A  second  mortgagee,  however,  is  not  prevented 
from  asserting  his  right  to  the  chattel  property 
by  virtue  of  a  first  mortgage,  which   he  has 
acquired  subsequently  to  his  consent,  as  second 
mortgagee  to  a  disposal  of  the  property,  (r) 

In  the  event  of  a  sale  upon  a  verbal  consent  of 
the  mortgagee,  the  mortgagee  will  not  be  per- 
mitted afterwards  to  claim  the  goods  and  set  up 
the  want  of  a  written  consent."  (*)  "  Where  the 
verbal  assent  was  either  admitted  or  proved 
clearly  to  have  been  given  and  acted  upon,  it  is 
a  very  intelligible  equity,  to  prevent  the  setting 
up  of  the  formal  provision  as  to  a  written 
assent."  (t) 

(q)  Millar  v.  Allen,  10  R.  I.  49 :  Clotter  v.  Headley,  12  U.  C.  Q.  B.  364: 
Wkitney  v.  Lowell,  83  Me.  318. 
(r)  Stafford  v.  Whitcomb,  8  AUen  (Mass.)  518. 

[$)  Louche  v.  McSloy,  29  U.  C.  O.  P.  64 :  Shearer  v.  Babson,  1  Allen  486. 
t)  Per  Hagarty,  C.  J.,  Bunker  v.  Emmany,  28  U.  C.  C.  P.  442. 
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Aoquieeoenoe     And   a  mortgagee   may  bo  act  as  to  estop 

oonaent!11*  t°himself  from  denying  tha*  the  property  passed 
to  the  purchaser  when  even  there  is  an  absence 
of  either  a  verbal  or  written  assent  as,  (e.  <?.,) 
where  he  acquiesces  in   a  sale  by  the  mort- 
gagor, or  knowingly  permits  the  property  to  be 
levied  on  and  sold  to  an  innocent  purchaser,  or 
receives  the  proceeds  of  the  Bale,  (u)  or  by  con- 
cealing the  fact  of  his  security  induces  another 
to  buy  the  property,  (v)     And  the  same  result 
arises  if  the  mortgage  contains  a  covenant  by 
the   mortgagor  to  account  for  the  proceeds  of 
sales,  (*r)  or  from  the  general  course  of  dealing 
of  the  parties,  (x)  or  by  the  mortgagee  being 
present  at  the  sale  of  the  property  and  omitting 
to  make  known  the  fact  of  his  mortgage,  (y)  or 
without  being  present,  permits  the  mortgagor  to 
assume  the  character  of  absolute  owner,  (z) 

But  it  does  not  follow  that  a  mortgagee 
waives  his  rights  under  his  mortgage,  by 
directing  the  sheriff  to  sell  under  his  execu- 
tion, when,  being  interested  also  as  an  execu- 
tion creditor,  the  sale  by  the  sheriff  can  be 
better  carried  out  by  an  absolute  sale,  than 
by  a  sale  of  the  goods  subject  to  the  mort- 
gage, (a)  If  the  mortgagee  buys  (which  he 
may  do),  and  is  the  highest  bidder  at  such  a  sale, 
then  he  occupies  the  same  position  as  any  other 


(11)  Rider  v.  Powell,  4  Abb.  (N.  Y.)  App.  Dei.  63. 

(v)  Louche  v.  McSloy,  29  U.  C.  C.  P.  64 :  Waller  v.  Tate,  4  B.  Monroe  529. 
(w)  Abbot  v.  Goodwin,  20  Me.  408. 

[x)  Pratt  v.  Maynard,  116  Mass.  388:  Thompson  v.  Blanchard,  4  N.  Y.  303. 
(y)  Brooki  v.  Record,  47  111.  30. 
(t)  Thompson  v.  Blanchard,  4  N.  Y.  303. 
(a)  SegsKorth  v.  Meriden  Silver  Plating  Co.,  3  0.B.  413. 
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purchaser  at  sheriff's  sale,  (b)  and  if  a  mortgagor 
has  notice  of  a  sale  to  be  bad  by  the  sheriff  under 
execution,  and  that  the  mortgagee  has  consented 
thereto  conditionally  upon  the  proceeds  of  the 
sale  first  being  applied  in  payment  of  the  mort- 
gage, the  mortgagor  cannot  afterwards  be  heard 
to  oppose  the  payment  of  the  mortgage  debt,  (c) 

The  conduct  of  the  mortgagee,  in  relation  to  Conduct  of 
the  sale  towards  the  purchaser,  in  no  way  con-  JJ^Sf^. 
nected  with  the  mortgagor,  may  be  such  as  to  chaser, 
give  assent  to  a  sale  previously  made,  (d)  But 
when  the  mortgage  requires  a  written  consent, 
then,  though  a  verbal  assent  is  sufficient  on 
principles  of  equity,  yet  there  is  no  equity  which 
will  dispense  with  the  written  stipulation  when 
one  party  asserts  and  the  other  denies  a  verbal 
assent,  in  the  absence  of  something  being  clearly 
done  on  the  faith  of  a  proved  assent,  (e)  And  a 
mere  statement  to  the  effect  that  the  mortgagee 
was  indifferent  to  a  sale  which  has  been  made, 
and  even  that  he  did  not  want  the  property,  and 
cared  nothing  about  it,  will  not  prevent  the 
mortgagee  from  taking  possession  of  the  pro- 
perty, if)  And  of  course  mere  silence  of  the 
mortgagee  on  hearing  of  a  sale  by  the  mortgagor 
will  not  prejudice  the  morgagee  in  his  right  to 
possession,  (g) 

(b)  Edmonson  v.  Welch,  27  Ala.  678 :  Richards  v.  Holmes,  18  How.  143 : 
Roberts  v.  Fleming,  53  111.  196. 

(c)  McConneU  v.  People,  71  111.  481. 

(d)  Loucks  v.  McSloy,  supra. 

(e)  Bunker  v.  Emmany,  28  U.  C.  C.  P.  438. 
(/)  White  v.  Philps,  12  N.  H.  382. 

(0)  Patterson  v.  Taylor,  15  Flo.  836. 

B.M.  11 
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Mortgage  by  Should  a  trader  give  a  mortgage  upon  his 
a  t  er.  8tock  fa  trade,  he  is  not  estopped  from  selling  in 
the  ordinary  course  of  business,  by  reason  of  a 
covenant  on  his  part  not  to  dispose  of  any  of  the 
goods,  etc.,  without  the  consent  of  the  mortgagee, 
and  a  mortgagee  cannot  therefor  insist  upon 
such  act  of  selling  as  a  forfeiture  entitling  him 
to  take  possession.  The  conclusion  to  arrive  at 
from  the  entire  transaction  is,  that  there  is  an 
implied  license  to  the  grantor,  to  continue  to 
carry  on  his  business  in  the  ordinary  course  of 
trade,  but  he  is  not  to  dispose  of  anything  in  any 
other  sense,  (h)  as,  for  example,  to  secure  a  pre- 
existing debt,  (t)  or,  fraudulently,  not  in  the 
ordinary  course  of  trade ;  or  by  way  of  putting 
the  goods,  or  substituted  goods,  into  a  partner- 
ship. In  any  such  case  the  purchaser  would 
acquire  no  title.  ( j )  But  a  sale  by  a  farmer, 
without  the  knowledge  of  his  mortgagee,  of  a 
field  of  growing  wheat  to  one  who  purchased  it 
in  the  ordinary  course  of  business  and  without 
notice,  does  not  appear  to  be  such  a  sale  as  will 
entitle  the  purchaser  to  hold  possession  as 
against  the  mortgagee,  and  if  the  purchaser  mix 
the  wheat  with  other  wheat  belonging  to  himself, 
the  title  of  the  mortgagee  will  not  be  divested, 
and  he  can  recover  from  the  purchaser  the 
value  of  the  wheat.  (A;) 
Qualified  There  may  be  a  qualified  consent,  of  a  nature, 

mortgagee.  *  which  would  not  disentitle  the  mortgagee  to  take 

(h)  National  Mercantile  Bank  v.  Hamp*ont  5  Q.  B.  D.  177. 
(i)  Lang  v.  Perott,  48  Mich.  298. 

( j)  Taylor  v.  McKeand,  4  C.  P.  D.  358 :  Payne  v.  Fern,  6  Q.  B.  D.  620 : 
Barnard  v.  Boston,  2  Cash  (Mass.)  294. 
(Jfc)  Duke  v.  Sutherland,  43  Ind.  494  :  Butler  v.  Hill,  1  Bax.  (Tenn.)  375. 
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possession,  either  when  the  goods  are  in  the 
possession  of  the  purchaser  or  in  the  possession 
of  a  vendee  of  the  purchaser ;  thus,  if  a  mort- 
gagee consent  to  a  sale  upon  an  agreement  by 
the  purchaser  to  apply  the  purchase  money  on 
account  of  the  mortgage,  and  that  until  such  be 
done  the  mortgage  lien  should  continue,  and  the 
purchaser  dispose  of  the  goods  to  a  third  party, 
the  sale  to  the  latter  would  be  subject  to  the  right 
of  the  mortgagee  to  take  possession,  even  though 
he  bought  without  knowledge  of  the  mortgage.  (I) 

While  the  rights  of  the  mortgagee  to  take  pos-  Mortgagor 
session  arise,  as  has  been  stated,  when  the  mort-  JSESwt!  not 
gagor  attempts  to  dispose  of  the  property,  as » breach  of 
owner,    if   he   seeks  to  dispose  simply  of  his  not  to  aelfthe 
interest,  subject  to  the  mortgage,  no  such  sim-S00^- 
ilar  rights  can  be  exercised.     Until  default,  the 
mortgagor  can  lawfully  sell  his  interest  in  the 
chattels,  and  the  purchaser  can  sell  again,  and 
so  forth ;  but  the  sale  must  not  be  more  than 
simply  of  the  mortgagor's  interest.     Of  course 
the  mortgagee  might  take  possession  should  the 
goods  be  removed  on  such  a  sale,  beyond  the 
limits  stipulated  by  the  mortgage,  but  the  pos- 
session  so    taken  would  be  by  reason  of  the 
breach  of  the  stipulation  as  to  removal,  and 
not,  as  of  right,  because  of  the  sale  by  the  mort- 
gagor of  his  interest,  which  the  law  not  only 
permits  to  be  transferred  from  one  to  another,  (m) 
but  makes  subject  to  sale  under  execution,  (n) 


(!)  Oswald  v.  Hayes,  42  Iowa,  104. 

{m)Cadwell  v.   Pray,  41   M 
lechanics  Bldg.  and  L.Am,  v. 

(n)  R.  8.  O.  cap.  66,  sec.  27. 


(m)  Cadwell  v.   Pray,  41   Mich.   307  :  Davis  v.  Blume,  1  Mont.  463 
Mechanics  Bldg.  and  L.  Ass.  v.  Convei,  14  N.  J.  (Eq.)  219. 
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A  sale  of  this  nature  does  not  amount  to  a 
conversion ;  it  is  merely  the  disposal  of  an 
interest  upon  the  sale  of  which  trover  will  not 
lie  either  against  the  mortgagor  or  purchaser,  (o) 
The  latter  steps  into  the  shoes  of  the  mortgagor 
taking  his  position,  and  obtaining  his  rights, 
and  a  sale  in  like  manner  by  a  subsequent 
mortgagee,  passes  to  the  purchaser  simply  the 
interest  of  the  vendor,  subject  to  the  first  mort- 
gage, the  stipulations  in  which,  pertaining  to 
possession  upon  sale,  cannot  be  enforced,  (p) 

The  price  brought  by  a  sale  of  the  mortgagor's 
interest,  or  of  a  second  mortgagee's  interest 
even  though  it  be  the  full  value  of  the  goods,  is 
no  indication  against  the  rights  of  the  first  mort- 
gagee, which  are  in  no  way  questioned  by  such, 
proceedings.  The  purchaser  may  increase  his 
offer  believing  that  he  can  successfully  contest 
the  claim  of  the  prior  mortgagee,  and  still, 
because  the  sale  is  not  inconsistent  with  the 
rights  of  the  first  mortgagee,  the  latter  cannot 
assume  possession  of  the  property  so  long  as  the 
time  for  payment  has  not  matured,  (q) 

If  the  time  for  payment  has  matured,  then  the 
mortgagor  having  no  right,  but  one  to  redeem, 
cannot  make  a  legal  sale  of  the  property,  and,  if 
he  then  attempt  to  sell  and  dispose  of  the  pro- 
perty, the  right  of  the  mortgagee  to  take  posses- 
sion, is  that  of  one  who  owns  property.  (?•) 

(o)  Hathaway  v.  Braynean,  42  (N.  Y.)  322. 

(p)  Ru$$ell  v.   Phillmore,  15  Vt.  130  :  Hale  v.  Omaha  Nat.  Bank,  39 
(N.  Y.)  Suplt.  207. 

{q)  Hale  v.  0.  Nat.  Bank,  64  (N.  Y.)  550. 

(r)  Porter  v.  Parmley,  34  (N.  Y.)  Sup.  Ct.  398. 
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The  consent  of  the  mortgagee  to  a  sale  of  Effect  of  con - 
mortgaged  property  only  has  th$  effect  of  *9- ^L°'a  ™ther 
leasing  such  property  from  the  mortgage  lien ;  remedies, 
but  does  not  destroy  any  remedies  the  mort- 
gagee has  by  way  of  redress  upon  the  covenants 
of  the  mortgagor  to  pay  the  debts ;  (a)  but,  if  the 
mortgagee  himself  becomes  purchaser  at  a  sale 
conducted   by  third  parties,  then   his  title  as 
mortgagee  becomes  merged  in  his  title  as  owner, 
and,  the  mortgagor  becomes  discharged  from  all 
liability  upon  his  covenants,  (t) 

It  generally  is  implied  in  a  mortgage  of  a 
stock  of  goods,  that  the  mortgagor  shall  remain 
in  possession  until  default,  especially  when  sales 
of  the  stock  in  the  ordinary  course  of  business  are 
to  afford  the  means  whereby  the  mortgage  is  to  be 
liquidated.  To  guard  against  injury  to  the  mort- 
gagee from  the  implication,  it  is  advisable  to 
provide  that  the  mortgagee  may  take  possession 
upon  depreciation  of  the  stock  below  a  certain 
value,  should  the  stock  fall  below  such  value, 
the  mortgagee's  right  to  possession  at  once  vests 
in  him,  (u)  and  is  not  controlled  by  an  express 
proviso  that  until  default  the  mortgagor  is  to 
retain  possession,  (v)  Nor  does  an  express  pro- 
vision of  this  kind  interfere  with  the  mortgagor's 
right  to  possession,  upon  the  property  being 
taken  in  execution,  if  the  mortgage  give  the 
mortgagee  the  right  to  take  possession  upon  the 
happening  of  a  levy  on  execution,  (w) 

(f)  Janes  v.  Turch,  33  Iowa  246. 
{t)  Merritt  y.  Nile;  25  111.  282. 
(u)  St.  Louie  Drug  Co.  v.  Bobinson,  10  Mo.  App.  588. 
(v)  B»  parte  2fat,  Ovarium  Aee.  Co.,  10  Ch.  D.  468. 
(»)  Prior  *.  White*  W  IU.  261 ;  Beach  v.  Derby,  19  III  917  :  Pika  v. 
Calvin,  67  111.  227. 


Digitized  by 


Google 


166  BARRON   ON   MORTGAGES,   ETC. 

No  action  lies     If  a  mortgagee  has  rightfully  obtained  posses- 
JJJj^S™1"  sion  of  the  mortgaged  property,  then,  as  he  has 
fully  taking  the  possession  as  well  as  the  right  of  property,  no 
property.11     action  can  be  successfully  brought  against  him  by 
the  mortgagor,  (x)  and  he  can  resist  any  attempt 
of  execution  creditors  of  the  mortgagor,  to  seize 
the  goods ;  for  a  sheriff  or  other  officer  cannot 
take  the  goods  out  of  the  possession  of  the  mort- 
gagee, after  the  latter  has  taken  possession  of 
them  under  his  mortgage,  (y) 
Trover  Should  the  plaintiff  in  execution  succeed  in 

torheVat  getting  possession,  an  action  at  trover  will  he  at 
instance  of  the  instance  of  the  mortgagee,  and  the  measure 
of  damages  will  be  the  value  of  the  property,  or 
the  value  of  the  mortgagee's  interest  in  them.  (2) 
The  right  to  possession  is  essential  to  the  mort- 
gagee's right  of  action  against  third  persons, 
who  have  taken  the  property  from  the  mort- 
gagor. This  right  to  possession  is,  as  has  been 
stated,  generally  stipulated  for  upon  any  such 
contingency  as  that  of  the  goods  being  removed,  , 
or  an  attempt  being  made  to  remove  them,  bat 
should  such  stipulations  be  omitted  and  default 
not  be  made  in  payment,  the  mortgagor  alone 
can  bring  an  action  to  recover  the  property,  (a) 
and  may  recover  the  value  of  the  property  over 
and  above  the  mortgage  debt,  as  well  as  damage 
for  the  loss  of  user,  (b) 

{x)  McAulay  v.  Alien,  20  U.  C.  C.  P.  417  :  Samuel  v.  Coulter,  28  U.  C. 
C.  P.  240. 

(y)  Patterson  v.  Maughan,  39  U.  C.  R.  371  :  Watson  v.  Henderson,  25  U. 
C.  C.  P.  562. 

(z)  Becker  v.  Dunham,  27  Minn.  32 :  Bailey  v.  Godfrey,  54  IU.  507. 

(a)  Fenn  v.  Bittleston,  21  L.  J.  (N.  S.)  Ex.  41  :  S.  C.  8  L.  and  Eq.  488. 

(b)  Tallman  v.  Jones,  13  Kans.  438.  j 
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Replevin  will  lie  against  the  mortgagor  at  the  Replevin  lies 
suit  of  the  mortgagee  before  default  in  payment,  ^8tmort" 
if,  neither  by  implication  nor  by  express  stipu- 
lation, the  mortgagor  has  the  right  to  posses- 
sion, (c)  But  if  the  mortgagee  chooses  to  take 
possession  before  default,  he  must  take  such  care 
of  the  property  as  a  prudent  owner  of  it  would, 
and  do  that  with  it  which  is  most  advantageous 
to  the  interests  of  himself  and  the  mortgagor,  (d) 
He  is  subject  to  the  same  responsibilities  as  a 
hirer ;  and  he  must  account  for  and  at  his  own 
risk  take  care  of  the  property,  (e)  His  losses 
must  be  his  own,  and  he  cannot  charge  the 
mortgagor  with  them,  and,  in  fact,  so  long  as  the 
right  to  redeem  exists  will  the  mortgagee  be 
required  to  exercise  reasonable  care  in  the  pre- 
servation of  the  property.  He  will  not  be  liable 
if  the  property  is  stolen  or  destroyed  without 
fault  on  hie  part,  but  so  long  as  it  is  held  as 
security,  even  after  default,  he  will  be  account- 
able for  negligent  damage  or  destruction  to  the 
property.  (/) 

Where   the  instrument  provides   that  until  Mortgagee's 
default  the  mortgagor  may  retain  quiet  posses-  j^pos^es* 
sion  of  the  property  mortgaged,  then  because  the  sion- 
mortgage  vests  the  title  to  the  property  mort- 
gaged, absolutely  in  the  mortgagee  upon  con- 
dition broken,  so  soon  as  default  is  made  in  the 
payment  of  the  money,  the  mortgagee  has  the 

[e)  Aihley  v.  Wright,  19  Ohio  St.  291 :  Simmons  v.  Jenkins,  76  111.  479  : 
Skif  v.  Solace,  23  Vt.  279  :  Frisbee  v.  Langworthy,  11  Wis.  375  :  Chadwick 
v.  Lamb,  29  Barb.  (N.  Y.)  618 :  Lewis  v.  D'Arcy,  71  111.  648  :  Farguson  v. 
Thomas,  26  Me.  499  :  Pickard  v.  Low,  15  Me.  48. 

(d)  Herman  on  Mortgages,  p.  350,  351. 

(«)  Overton  v.  Bigelow,  10  Yerg.  48. 

if)  Covell  v.  DaUoff,  81  Me.  104  :  Morrow  v.  Turney,  35  Ala.  131. 
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right  to  actual  possession,  and  way  enter  the 
premises  of  the  mortgagor  at  any  time  by  eight 
or  by  day,  (unless  the  mortgage  otherwise  pro- 
vides) to  get  possession  of  the  property  mort- 
gaged. In  fact,  possession  by  the  mortgagor, 
after  default,  has  been  regarded  in  the  States  of 
Alabama,  Kentucky,  New  Hampshire,  South 
Carolina,  New  York  and  Illinois*  as  evidence  of 
fraud,  though,  of  course*  capable  of  being  rebut- 
ted, (g) 

Possession  by  the  mortgagor  is  not,  however, 
adverse  to  that  of  the  mortgagee,  and  the  latter 
is  not  bound  to  take  possession  upon  the  first 
default,  or  breach  of  any  of  the  covenants  con- 
tained in  the  mortgage,  but  he  may  wait  until 
the  whole  debt  matures,  (ft)  This  right  to  pos- 
session, however,  will  not  justify  a  mortgagee  in 
creating  a  breach  of  the  criminal  law  in  order  to 
acquire  the  property,  (i)  And  it  is  necessary 
when  the  mortgagee  takes  possession  that  some 
act  of  a  public  character  should  be  done  by  the 
mortgagee  before  he  can  vest  in  himself  the 
title,  discharged  from  all  equity  of  redemption 
on  the  part  of  the  mortgagor.  The  change  must 
be  bona  fide%  and  not  collusive*  so  as  to  mislead 
the  public.  And  a  mortgagee  in  possession  may, 
without  fraud,  redeliver  possession  of  the  pro- 
perty to  the  mortgagor  as  his  agent,  and  may 
bring  trover  against  third  persons  for  its  con- 
version, (j)  But  where,  on  default,  a  mortgagee 
weat  through  tta  form  of  taking  possession, 

{g)  Herman  on  Mortgages,  pp,  352,  394. 

(h)  MartindaU  v.  Booth,  8  B.  and  A,  498 :  Herman  on  Mortgages,  W- 

(i)  London  Co.  v.  Drake,  6  C.  B.  N.  8.  768. 

U)  CoUqb  v,  Marshy  3  Wis.  231. 
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without,  however,  any  change  in  the  possession 
actually  takfog  place,  and  executed  a  lease  of 
the  goods  to  the  mortgagor,  an  execution  placed 
in  th$  sheriffs  hands  after  default  and  before 
this  taking  possession  by  the  mortgagee*  but 
not  acted  ox\  until  after  the  expiration  of  tb$ 
mortgage,,  was  held  to  bind  the  goods,  and  tho 
transaction  between  mortgagor  and  mortgages 
was  held  void,  (&)  The  case  is  different,  how- 
ever, when  the  mortgagee  makes  a  bonajide  oal$ 
of  the  property  to  a  third  person*  who  then  hon- 
estly sells  or  leases  to  thq  original  mortgagor. 
In  that  case  the  mortgage  is  satisfied  quoad  the 
goods  by  sale,  and  the  possession  of  the  original 
mortgagor  is  not  his  possession,  -b«i  that  of  th$ 
purchaser*  (J)  Where*  also,  a  party  who 
obtained  a  bill  of  sale  took  possession  under  it, 
but  suffered  the  late  owner  pf  the  goods  to  inter- 
fere and  exercise  acts  of  ownership,  it  was  held 
to  avoid  the  bill  of  sale  as  against  a  subsequent 
bona  fide  execution,  (m) 

It  is  not  enough  that  a  person  is  put  in  to 
keep  possession  jointly  with  the  assignor,  (n) 

The  ordinary  chattel  mortgage  usually  con- 
tains a  covenant  on  the  part  of  the  mortgagor, 
that,  upon  default  in  payment  of  the  money  se- 
cured, or  that  in  case  the  mortgagor  shall  sell, 
or  attempt  to  sell,  or  dispose  of,  or  in  any  way 
part  with  the  possession  of  the  property  mort- 
gaged or  any  part  thereof,  or  shall  remove  the 
same  beyond  a  certain  limit,  the  mortgagee  is  to 

(*)  Chfimjbetl+in  v,  Green,  20  U,  Q.  Q.  ?.  804. 

(0  GrUsU  y,  Xote.7  Ahp*&  Ht 

(*)  Paget  y.  Perchard,  1  Esp.  206. 

(n)  Wardell  v.  Smith,  1  Camp.  $88,  few*  EtyeiitarQqg^ 
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be  at  liberty  to  enter  and  take  possession  of  the 
property.  Such  conditions  are  perfectly  legal. 
And  covenants  might  be  added  to  insure,  (with 
the  same  consequences  upon  default),  or  to  per- 
mit the  mortgagee  to  take  immediate  possession, 
in  the  event  of  the  mortgagor  becoming  embar- 
rassed in  hie  affairs,  or  upon  the  mortgagor 
attempting  to  defraud,  or  when  the  mortgagee 
may  deem  himself  unsafe,  or  upon  suspension 
of  operations  by  the  mortgagor,  or  in  the  event 
of  any  of  the  property  being  taken  in  legal  pro- 
cess at  the  instance  of  any  creditors,  (o)  This 
latter  covenant,  however,  is  unnecessary  where 
the  redemise  clause  is  omitted,  because,  as  we 
have  seen,  the  mortgagee  is  entitled  to  possession, 
as  against  everybody,  and  many  maintain  tres- 
pass against  a  sheriff  seizing  goods  covered  by 
such  a  mortgage,  (p) 

The  limits  usually  inserted  in  a  mortgage, 
beyond  which  the  mortgagor  is  not  permitted  to 
remove  the  property,  are  the  limits  of  the  county 
within  which  the  goods  are  situate;  and  then, 
though  the  debt  be  not  due,  the  mortgagee  may 
obtain  possession  of  the  property  if  the  mort- 
gagor attempt  to  remove  it  beyond  the  county.  (?) 
This,  he  may  also  do,  if  the  mortgagor  sell  the 
property,  or  in  any  way  part  with  it,  or  commit 
a  breach  of,  or  fail  to  perform,  any  of  the  COVe- 


fa)  Jamiesotk  y,  Bruce,  6  G.  and  J.  (Md.)  72  :  Wells  v.  Chapman,  (low* 
1882)  13,  N.  W.  Rep.  841 :  Hall  v.  Sampson,  36  N.  Y.  274 :  Anderson  v. 
Holmes,  14  8.  C.  162  :  Sidner  v.  BibU,  43  Ind.  230. 

(p)  Porter  v.  Flintoft,  6  U.  C.  C.  P.  90 :  Ruttan  v.  Beamish,  10  U.  C.  C. 
P.  90 :  McAuley  v.  Allen,  20  U.  C.  C.  P.  417  :  Samuel  v.  Colter,  28  U.  C.C. 
P.  240. 

(q)  RusseU  v.  Butterfteld,  21  Wendell  400. 
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nants  contained  in  the  mortgage,  if  the  mortgage 
so  stipulates  (r) 

In  some  of  the  New  England  States  is  is  made 
a  crime  for  a  mortgagor  to  sell  without  the  con- 
sent of  the  mortgagee  thereto  in  writing,  and  if 
he  does  sell,  it  is  no  answer  to  an  indictment 
that  a  verbal  consent  was  first  obtained  by  the 
mortgagor.  (*)  In  some  of  the  states,  also,  pos- 
session of  the  mortgagor  coupled  with  a  power 
to  sell,  defeats  the  instrument  as  being  fraudu- 
lent, (t)  But  many  United  States'  authorities 
have  also  established  that  a  mortgage  of  a  stock 
of  goods  with  power  to  sell  is  valid,  (u) 

According  to  the  cases  above  mentioned  the 
ordinary  stipulations  entitling  a  mortgagee  to 
take  possession  will  not  interfere  with  his  right 
to  take  possession  under  a  mortgage  wherein 
there  is  no  redemise  clause.  It  is  important, 
therefore,  and  in  the  interest  of  a  mortgagee, 
when  the  redemise  clause  is  inserted  in  a  mort- 
gage, that  the  mortgage  should  likewise  contain 
the  ordinary  stipulations  above  mentioned,  for 
taking  possession  upon  breach  of  any  of  the 
covenants  or  conditions  contained  therein. 

We  have  seen  that  a  creditor,  or  sheriff  repre-  Creditor's 
senting  a  creditor,  cannot  take  goods  out  of  the  JJJjJ^  *° 
possession  of  a  mortgagee,  after  the  mortgagee  moneys  in 
takes  possession  of  them,  in  conformity  with  his  han^Sy  8 


mortgage.    When  a  mortgagee  has  possession,  ^J^jJ68 
and  sells  under  the  power  of  sale  ordinarily  con- 
tained in  mortgages,  then  the  creditor's  proper 


(r)  Herman  on  Mortgages,  p.  211 :  Nattrau  v.  Fair,  37  U.  C.  Q.  B.  158. 

(«)  State  v.  Plai$ted,  48  N.  H.  413. 

(t)  See  numerous  authorities,  Herman  on.  Mortgagees,  p.  333. 

(u)  Herman  on  Mortgages,  p.  233,  eases  cited. 
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remedy  to  recover  the  balance  in  the  bands  of 
the  mortgagee,  is  by  garnishee  process  against 
the  mortgagee,  (v)    But,  though  the  mortgaged 
property  sell  for  more  than  enough  to  pay  the 
mortgage  debt,  interest  and  costs,  if  the  property 
is  exempt,  then  the  mortgagor  is  entitled  to  the 
surplus  and  not  the  creditors  garnishing,  (if) 
Suppose  a  mortgagee  finds  that  from  some  cause 
his  mortgage  is  invalid  as  against  creditors,  can 
Can  amort,  he,  by  taking  possession  under  his  mortgage, 
selling,  put    and  selling,  put  the  mortgaged  property  in  the 
Ee°ona  rea  h  bands  °*  a  purchaser  beyond  the  reach  of  credi- 
of  creditors,  tors  of  the  mortgagor?    The  statute  (x)  enacts 
that,  as  the  alternative  for  registration  and  a 
proper  compliance  with  its  enactments,  there 
must  be  "  an  immediate  delivery  "  (y)  "  and  an 
actual  and  continued  change  of  possession/'    It 
is  self-evident  that  delivery  is  not  immediate 
when  the  mortgagee  takes  possession  at  a  time 
subsequent  to  the  giving  of  the  mortgage,  and 
only  because  he  discovers  the  invalidity  of  his 
security.      The  mortgage,  being    invalid,  the 
mortgagee  cannot,  it  would   seem,  perfect  his 
title  as  against  creditors,  having  executions,  by 
taking  possession  under  the  terms  of  an  instru- 
ment invalid  as  against  creditors.    There  may 
be  nothing  to  prevent  the  mortgagor  and  mort- 
gagee from  entering  upon  a  fresh  agreement, 
abandoning  the  former  transaction  entirely  and 
making  a  new  mortgage,  either  verbally,  accom- 
panied with  an  immediate  delivery,  and  an  actual 

(v)  Pike  v.  Colvin,  67  111.  227. 

(w)  MichU  w.  Reynolds,  24  U.  C.  Q.  B.  80S, 

(x)  R.  8.  O.,  1887,  cap.  125,  sec.  1. 

(y)  Frazier  v.  Lazier,  9  U.  C.  Q.  B.  679. 
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«m&  continued  change  of  possession,  or  in  writing, 
to&owed  by  a  due  and  proper  compliance  with 
the  requisites  of  the  statute;  but,  possession 
taken  by  a  mortgagee,  under  an  invalid  mort- 
gage, though  the  change  be  actual  and  continued, 
Jet  there  not  being  an  immediate  delivery, 
cannot  put  the  mortgaged  property  beyond  the 
reach  of  such  of  the  mortgagor's  creditors  as 
have  prior  rights  under  execution.  Then  if  a 
mortgagee,  having  taken  possession  under  an 
invalid  mortgage,  sells,  does  he  thereby  place  his 
vendee  in  any  better  relation  towards  such  credi- 
tors of  the  mortgagor,  than  he  himself  bore  ?  It 
is  true  that  as  between  himself  and  the  mort- 
gagor, the  mortgage  is  valid,  and,  possession 
being  rightfully  taken  as  against  the  mortgagor, 
the  latter  will  be  estopped  from  setting  up  any 
title  as  against  a  purchaser  if  the  sale  is  warran- 
ted and  properly  conducted  :  but  the  mortgage 
being  invalid,  as  against  creditors,  and  their 
rights  having  accrued  prior  to  possession  being 
taken  by  the  mortgagor,  the  latter  cannot  perfect 
his  title  by  such  possession,  nor  can  he  put  the 
property  beyond  the  reach  of  creditors  by  a  sale 
thereof  to  third  parties,  for,  where  the  authority 
for  selling  is  a  mortgage,  then  it  behoves  intend- 
ing purchasers  to  take  advantage  of  the  facilities, 
offered  by  the  statute,  for  searching  the  clerk's 
office,  and  if  they  do  not,  and  buy,  their  title 
may  be  defeated  as  against  such  creditors  of  a 
mortgagor,  whose  rights  have  accrued  when  the 
sale  was  had  under  a  mortgage,  either  not  regis- 
tered at  all,  or,  if  registered,  void  on  some  other 
ground  fatal  to  its  validity  as  against  creditors  : 
but,  though  the  mortgage  may  be  void  as  against 
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creditors,  yet,  as  against  such  whose  rights  have 
not  accrued  by  virtue  of  writs  of  execution,  the 
law  will  probably  be  found  to  be  different.  A 
mortgagee  may  perfect  his  title  as  against  such 
creditors,  and  if  he  sells,  the  sale  will  pass  a 
good  title  to  the  purchaser,  unless  such  creditors 
could  show  that  the  whole  transaction  was  a 
device  to  defraud  creditors,  (z)  and  even  then  if 
the  purchaser  has  again  sold  to  bona  fide  pur- 
chasers, the  rights  of  the  creditors  would  be 
effectually  extinguished  to  the  goods,  (a) 
Trespass  We  have  seen  that  where  an  instrument  con- 

^mortgagee  ta*ns   no    redemise  clause,    the   mortgagee  is 
when  no       entitled  by  law  to  enter  and  take  possession  of 

redemise 

clause  in  the  property  mortgaged,  notwithstanding  default 
mortgage.  may  noj  jjaVe  happene<j ;  and  because  the  mort- 
gagee, under  such  an  instrument,  has  the  right 
of  possession  as  against  the  mortgagor,  so  also 
he  has  against  everybody  else,  provided,  of 
course,  that  the  mortgage  be  bona  fide.  And, 
therefore,  he  may  maintain  trespass  against  a 
sheriff  seizing  the  mortgaged  goods  under  a 
fi.  fa.  issued  at  the  suit  of  a  creditor,  (b) 
The  rede-  In  the  interest  of  a  mortgagee,  though,  per- 

mise  clause.  kapS)  not  in  justice  to  all  the  parties  to  a  mort- 
gage, it  is  advisable  to  omit  the  clause  known  as 
the  redemise  clause. 

This  is  the  clause  allowing  the  mortgagor  to 
remain  in  possession  until  default,  or  breach  of 
any  of  the  covenants.     Its  absence,  "though 

(2)  Allen  v.  Cowan,  28  N.  Y.  502  :  Maughan  v.  Sharpe,  17  C.  B.  N.  8. 
442. 

(a)  Per  Boyd,  C,  Davis  v.  Wickson,  1  O.  R.  p.  373. 

(6)  Stewart  v.  Cowan,  40  U.  C.  Q.  B.  346:  Porter  v.  Flintoft,  6  U.  C.  C. 
P.  335:  Pickhard  v.  Low,  15  Me.  48:  Coty  v.  Barnes,  20  Vt.  78  :  Bracket* 
v.  Bullard,  12  Met.  308 :  Dean  v.  Davis,  12  Mo.  112. 
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the  mortgagor  remains  in  possession,  does  not 
prevent  the  application  of  the  usual  well-estab- 
lished rule,  that  the  possession  follows  the  pro- 
perty whenever  the  right  of  possession  is  in  the 
owner."  (c)  The  result  of  which  is  that  a  mort- 
gagee, before  any  default,  can  at  any  time  take 
possession  of  the  mortgaged  property,  (d) 

The  presumption  arises  by  implication  in  the 
ordinary  mortgage  transaction  that  the  intention 
of  the  parties  is,  that  the  mortgagor  shall  remain 
in  possession  of  the  property  until  default. 
There  is  never  any  intention  when  a  mortgage 
is  executed  either  on  the  part  of  the  mortgagee 
or  mortgagor,  that  an  absolute  sale  shall  take 
place,  and  surely  when  the  mortgage  contains, 
as  it  usually  does,  a  stipulation,  that  upon 
default  in  payment,  or  breach  of  other  coven- 
ants, the  mortgagee  may  e^ter  upon  and  seize 
the  property,  the  inference  from  such  stipulation 
is,  that  before  default  or  breach  he  may  not  so 
enter  and  seize.  Mr.  Justice  Gwynne,  in  McAulay 
v.  Allen,  supra,  and  in  Samuel  v.  Colter y  supra, 
dissents  entirely  from  the  view  taken  by  the 
other  judges  as  to  the  effect  of  an  absence  of  the 
redemise  clause.  In  the  former  case  he  says, 
"  The  right  of  a  mortgagor  to  remain  in  posses- 
sion of  chattels  mortgaged  may  arise,  in  my 
opinion,  as  well  by  implication  as  by  express  pro- 
viso ;  it  is  the  intention  of  the  parties  which  is 
to  govern,  and  that  is  to  be  gathered  from  the 
whole  deed;  and  I  cannot  but  think  that  we  are 

(c)  Porter  v.  Flintoft,  6  U.  C.  C.  P.  B35. 

{<*)  Samuel  v.  Colter,  28  U.  C.  C.  P.  240  :  Bunker  v.  Emmany,  28  U.  C. 
C  P.  488 :  McAulay  v.  Allan,  20  U.  C.  C.  P.  417  :  Ruttan  v.  Beamuh,  10 
B.  C.  C.P.  90 :  Porter  v.  Flintoft,  supra. 
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at  liberty  to  look  at  the  nature  of  the  property 
mortgaged  to  assist  us,  if  that  will  assist  us, 
in  arriving  at  that  intention ;  as,  Tor  example, 
where  the  property  mortgaged  consists  of  male* 
rial  for  making  carriages,  with  a  proviso  that 
upon  default  the  mortgagee  may  enter  anfl  take 
possession  of  all  material  then  on  hand,  and  all 
carriages  which  shall  in  the  meantime  be  built 
by  the  mortgagor  of  the  material  mortgaged, 
surely  an  implication  would  there  arise  that  the 
mortgagor  should  remain  in  possession  to  enable 
him  to  build;  and  so,  in  the  case  before  as, 
where  it  is  machinery  in  a  mill  which  is  mort- 
gaged, can  it  be  supposed  that  it  was  intended 
that  the  mortgagee  might  enter  the  day  after 
the  mortgage  was  executed,  and  take  it  out  and 
separate  it  from  {he  mill,  and  so  render  the  mill 
useless  ?  Until  default  committed,  how  can  the 
mortgagee  justify  entering  upon  the  premises 
where  the  machinery  was,  and  if  he  could  not 
enter  upon  the  premises  where  the  machinery 
was  until  default,  how  could  he  take  the  machin- 
ery itself  into  his  exclusive  possession  before 
default  ?" 
The  rule  in        Many  of  the  United  States  courts  adopt  the 

sum  to  8ame  view  a8  that  held  by  Mr#  Ju8tice  Gwynne. 

Union.  The  ordinary  proviso,  that  upon  default  being 

made,  the  mortgagee  is  at  liberty  to  enter  and 
take  possession,  entitles  the  mortgagor,  accord- 
ing to  their  law,  to  remain  in  possession  until 
default,  (e)  And  it  certainly  appears  equitable 
that  a  mortgagor  should  retain  possession  until 
default. 

(e)  Babcock  v.  McFarland,  43  111.  381 :  Hall  v.  Sampson,  36  N.  Y.  274  : 
Curd  v.  W under,  5  Ohio,  8.  92  :  Fairbanks  v.  Bloomfield,  5  Duer.  434. 
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It  may  be  that  his  use  and  possession  of  the 
mortgaged  property  is  the  only  means  he  may 
have  of  satisfying  his  debt ;  and  if  the  mort- 
gagee may,  the  very  day  after  a  mortgage  is  exe- 
cuted enter  and  take  possession,  and  thus  put  it 
beyond  the  power  of  a  mortgagor  to  do  that 
upon  which  the  mortgage  will  be  satisfied  and 
his  property  released,  though  this  right  may  be 
law,  its  exercise  was  never  intended. 

Mr.  Herman  in  his  work  on  mortgages,  says 
upon  this  subject,  "  The  true  rule  is,  that, 
whenever  a  mortgage  is  executed  which  con- 
tains no  provision  in  regard  to  possession,  the 
mortgagor  has  a  right  to  the  continued  posses- 
sion and  use  of  the  property,  until  breach  of 
condition  or  forfeiture,  unless  expressly  denied 
in  the  mortgage,  in  a  manner  similar  to  a  mort- 
gage on  real  estate.  (/)  Many  courts,  in  decid- 
ing that  the  mortgagee  is  entitled  to  possession, 
when  the  instrument  is  silent  upon  that  point, 
announce,  as  a  reason  for  their  decision,  that  it 
is  in  accordance  with  the  common  law  rule.  At 
common  law,  mortgages  were  held  valid  without 
change  of  possession,  in  the  absence  of  fraud, 
even  against  subsequent  bona  fide  purchasers 
and  creditors. 

"  If  the  principle  is  correct  that  '  registration 
is  equivalent  to  actual  delivery  or  change  of  pos- 
session,' a  mortgagee  has  such  actual  possession 
as  must,  as  a  matter  of  course,  prevent  the  appli- 
cation of  the  general  common  law  rule  to  chattel 
mortgages.  So  that  a  strict  compliance  with  the 

(/)  McNight  v.  Gordon,  13  Kich.  Eq.  222:    Barnett  v.  Timberlake,  *.7  Mo. 
499:  Streble  v.  Curt,  66  Mo.  437. 

B.M.  12 
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statute,  iu  regard  to  registration,  abolishes  the 
common  law  rule  in  this  respect.  The  common 
law  rule  being  established  as  a  means  of  notice 
to  purchasers  and  creditors,  a  mortgagee's  pos- 
session being  notice  of  his  rights,  any  system 
which  results  in  affording  such  notice  conse- 
quently abrogates  the  common  law  rule." 

It  is  clearly  established,  however,  by  cases  in 
our  own  courts,  which  are  above  cited,  that  the 
absence  of  a  redemise  clause  gives  the  mortgagee 
the  power  to  enter  and  take  possession  at  any 
time. 

The  result  of  the  presumption  of  fraud,  from 
possession  remaining  in  the  vendor  or  mort- 
gagor, at  common  law,  was  such,  that  it  became 
necessary,  in  order  to  protect  creditors  and  pur- 
chasers as  well  as  the  mortgagee,  that  some 
method  should  be  adopted  by  which  this  pre- 
sumption might  be  overcome,  and  the  mort- 
gagor permitted  to  remain  in  possession  of  his 
property  and  carry  on  his  business;  and  that 
the  public  might  have  the  means  of  ascertaining 
the  position  of  a  mortgagor  with  whom  they 
contemplated  doing  business,  the  Chattel  Mort- 
gage Acts  were  passed,  the  last  of  which  is 
Rev.  Stat.  0. 1887,  cap.  125. 
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CHAPTER  VII. 

ON  THE  RIGHTS  AND  REMEDIES  OF  AN 
ASSIGNEE  IN  INSOLVENCY. 

There  being  no  bankruptcy  law  in  force  in 
Canada,  it  is  impossible  to  discuss  the  relative 
positions  of  mortgagor,  mortgagee,  and  assignee 
in  bankruptcy  in  the  present  tense.  It  is  inadvis- 
able to  omit  all  reference  to  the  subject,  and  so, 
what  may  be  said  has  chiefly  reference  to  the  law 
as  it  was,  when  a  bankruptcy  law  was  in  force. 
The  possibility,  perhaps  probability,  of  a  new 
Dominion  insolvency  law,  suggests  the  wisdom 
of  this  course,  for  doubtless  whatever  legisla- 
tion may  be  enacted,  some  at  least  of  its  fea- 
tures will  be  patterned  after  former  insolvency 
laws.  At  all  events,  much  of  the  law  relating 
to  bankruptcy  has  more  or  less  bearing  upon  the 
present  Ontario  Statute  relating  to  assignments 
for  the  benefit  of  creditors,  (a)  For  this  reason, 
no  excuse  is  offered  for  shortly  treating  upon 
the  law. 

An  assignee  in  insolvency,  to  whom  is  trans-  Trespass  or 
ferred  the  possession  of  goods  by  a  mortgagor,  tro^a"nable 
who  had  mortgaged  his  property,  and  who,  at  against 
the  time  of  his  insolvency,  was  himself  in  pos-  ^[gneeTn8 
session  of  the  goods  assigned,  does  not  become  a  insolvency. 
wrong-doer  by  simply  taking  possession  of  the 

(a)  48  Vic.  cap.  26,  R.  8.  O.  18S7,  cap.  124. 
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goods  assigned ;  therefore  the  mortgagee  cannot 
maintain  trover  against  such  assignee,  bat  his 
remedy,  if  any,  was  by  summary  application 
under  the  125th  section  of  the  Insolvent  Act.  (b) 

The  remedy  of  a  mortgagee  under  this  section 
"  is  certainly  better  for  all  parties  than  any 
remedy  which  replevin  or  a  bill  for  specific  per- 
formance would  afford,  and  it  is  better  than 
treating  the  assignee  as  a  trespasser  or  a 
wrong-doer  by  some  supposed  or  implied  act 
of  conversion,  merely  because  by  process  or  pro- 
vision of  law  he  has  performed  a  quasi  public 
duty,  not  for  his  own  benefit,  but  for  others  of 
whose  rights  he  is  the  guardian."  (c) 

In  the  case  of  an  insolvent  mortgagor,  the 
assignee  is  interested  in  the  property  affected  by 
the  mortgage,  more  or  less,  according  to  its 
value  relatively  to  the  claim  upon  it ;  and,  if  the 
mortgagor  be  in  possession  of  it,  and  transfer 
that  possession  to  the  assignee,  the  latter  can- 
not be  a  wrongdoer  by  taking  that  possession, 
and  keeping  possession  in  right  of  the  creditors 
he  represents.  The  mortgagee  cannot  (where 
actual  possession  is  in  the  mortgagor  and  the 
goods  are  assigned  by  the  mortgagor  or  by  the 
sheriff  to  an  assignee  in  insolvency),  enforce  any 
claim  for  a  right  of  property  in  the  goods  in  the 
possession  of  the  assignee  by  a  suit  at  law.  Nor, 
in  such  a  case,  does  it  better  the  possession  of 
the  mortgagee,  that  default  has.  been  made  in 
the  payment  of  the  mortgage,  so  long  as  the 
goods  remain  in  the  actual  possession  of  the 

(b)  Crombie  v.  Jackson,  34  U.  C.  Q.  B.  580. 

(c)  Per  Wilson,  J.»  Crombie  v.  Jackson,  supra:    ex  parte  Baum,  in  re 
Edwards,  L.  R.  9  Ch.  673. 
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mortgagor,  (d)  In  either  case  a  mortgagee's 
remedy  13  under  the  125th  section  of  the  Insolv- 
ent Act.  (e) 

But  this  section  is  not  to  be  construed  so  as 
to  compel  a  person,  (not  a  creditor  of  the  insolv- 
ent, nor  having  anything  to  do  with  the  distri- 
bution of  his  estate,  and  who  claims  the  goods 
in  question  as  his  own,  and  denies  that  they  are, 
or  ever  were,  the  property  of  the  debtor),  to 
apply  to  the  judge  of  the  County  Court  for 
relief,,  and  to  debar  him  from  every  other 
remedy.  Therefore  where  the  goods  of  A,  hav- 
ing been  seized  by  the  sheriff,  under  an  execu- 
tion against  B,  have  been  banded  over  by  the 
sheriff  to  an  assignee,  to  whom  B  had  made  a 
voluntary  assignment  in  insolvency,  it  was  held 
tbat  A  might  maintain  replevin  against  the 
assignee,  and  also  that  section  50  of  the  Insolv- 
ent Act  of  1869,  could  not  apply  against  the 
plaintiff  who  was  not  a  creditor,  or  in  any  way 
interested  in  the  estate  of  the  insolvent.  (/) 

The  ordinary  remedies  at  law  are  still  open  to 
a  person  whose  goods  and  effects  have  been 
wrongfully  taken  as  the  property  of  the  debtor 
or  insolvent,  and  the  fact  that  the  goods  are  in 
eustodia  legis  does  not  deprive  him  of  his  legal 
redress,  (g) 

It  was  decided  in  this  case  even,  that  the 
remedy  by  replevin  was  open  to  him,  notwith- 
standing Con.  Stat.  U.  C.  cap.  29,  sec.  2.     This 

(d)  Dumble  v.  White,  32  U.  C.  Q.  B.  601. 

(e)  Clark's  Insolvent  Acts,  1877,  p.  295. 
</)  Burke  v.  McWhirUr,  85  U.  C.  Q.  B.  1. 
ig)  Bwrke  v.  MeWhirter,  tupra. 
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latter  statute  has  since  been  repealed  by  40  Tic, 
cap,  7,  sched.  A.  92,  (h)  and  the  substituted 
section  may  not  admit  of  the  same  construction 
as  the  one  repealed,  (t) 

Prior  to  the  provision  in  the  Insolvent  Act, 
(whereby  "  all  remedies  sought  or  demanded  for 
enforcing  any  claim  for  a  debt,  privilege  mort- 
gage, hypothec,  lien  or  right  of  property,  upou, 
in,  or  to  any  effects  or  property  in  the  hands, 
possession,  or  custody  of  the  assignee,  might  be 
obtained  by  the  order  of  the  judge  on  summary 
petition,  and  not  by  any  suit "),  a  creditor  who 
had  a  mortgage  could  enforce  his  remedy  with- 
out regard  to  the  Insolvent  law,  as  he  was  not 
obliged  to  rank  on  the  estate  unless  he  chose  to 
do  so.  (j)     The  effect  of  this  provision  in  the 
Insolvent  Act  was  to  compel  all  creditors  who 
proved,  or  who  could  prove  on  the  estate,  although 
they  had  not  made  themselves  parties  to  the 
insolvency,  to  enforce  their  rights  by  way  of 
summary  petition,  but,  notwithstanding  this,  a 
mortgagee  was  not  deprived  of  his  remedy  by 
way  of  foreclosure ;  (k)  nor  was  his  debt  extin- 
guished when  his  mortgage  contained  a  coven- 
ant to  pay  it,  if  he  was  not  scheduled  in  the 
insolvency  proceedings,  though   he  was  aware 
of  the  proceedings,  and  a  discharge  in  insolvency 
was  granted  the  mortgagor.  (I) 


(h)  See  R.  S.  O.,  cap.  53,  s.  3. 

(i)  See  the  fuU  judgment  of  Gwynne,  J.,  in  Jamieson  v.  Kerr,  6  Prac. 
Rep.  3. 

( j)  Gordon  v.  Ross,  11  Grant,  124. 

(k)  Henderson  v.  Kerr,  22  Gr.  91. 

(I)  Beaty  v.  Samuel,  29  Gr.  106 :  Palmer  v.  Baker,  22  U.  C.  C.  P.  59  l 
Kellock's  case,  L.  R.  3  Ch.  App.  p.  776. 
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But  this  provision  cannot  exempt  the  assignee 
from  responsibility  for  an  illegal  act ;  and  "  a 
mortgagee  of  goods  who  is  entitled  to  the  imme- 
diate possession  of  them,  may  bring  an  action 
of  trespass  against  the  assignee  for  a  wrongful 
taking  of  them,  and  he  is  not  obliged  to  apply  to 
a  judge  on  summary  petition  as  provided  by  the 
above  section/'  (in) 

If,  however,  the  mortgagee  is  in  possession, 
he  cannot  have  the  goods  taken  from  him  (if  be 
is  lawfully  in  possession),  unless  on  payment  of 
his  claim,  or  on  an  adjudication  of  bis  rights 
under  the  Insolvent  Act.  (n)  A  sheriff  has  no 
right,  either  as  representing  an  attaching  credi- 
tor or  an  assignee,  to  deprive  a  mortgagee  of  the 
possession  of  the  goods,  without  first  satisfying 
the  amount  of  the  lien,  (o)  and  if  he  does  so  be 
will  be  liable  for  the  full  amount  of  the  mortga- 
gee's interest  therein.  ( p) 

"  In  every  case  in  which  the  Insolvent  Court 
can  work  out  all  the  rights  and  remedies  of 
persons  having  claims  against  the  estate,  the 
court  may,  and  therefore  it  is  bound  to  work  out 
complete  justice  between  the  parties;  but, 
beyond  this,  the  Insolvent  Court  cannot  go,  and 
cases  not  brought  within  this  rule  are  outside 
the  jurisdiction  of  such  court."  (q)  We  have 
Been  that  the  mortgagee  of  chattels,  like  a  mort- 
gagee of  real  estate,  is  entitled  to  a  foreclosure 

(«)  Clark's  Ins.  Act,  1877 :  Archibald  v.  Haldan,  80  U.  C.  Q.  B.  30. 
(»)  Dumble  v.  White,  32  U.  G.  Q.  B.  601. 

(o)  Per  Harrison,  C.  J.,  Patenon  v.  Maughan,  39  XJ.  C.  Q.  B.  371. 
(p)  Parith  v.  Wheeler,  U2  N.  Y.  494 :  Manning  v.  Monnahan,  1  Bosw. 
459. 

(f)  Per  Blake,  V.  C,  Henderson  v.  Kerr,  22  Gr.  92. 


Digitized  by 


Google 


184  BARRON  ON  MORTGAGES,  ETC. 

in  default  of  payment  of  the  amount  secured 
thereby,  (r)     When  default  has  once  taken  place 
in  the  payment  of  the  mortgage,  the  mortgagee 
thereupon  becomes  the  owner  of  the  mortgaged 
property,  subject  to  the  rights  of  the  assignee  (if 
the  mortgagor  has  become  insolvent  since  the 
execution  of  the  mortgage)  to  exercise  his  equity 
of  redeeming.     A  mortgagee,  filing  his  bill  for 
foreclosure,  does  not  then  "  come  as  a  creditor 
and  ask  for  payment  out  of  the  assets  of  the 
estate,  but  he  asks  that,  within  a  specified  time, 
the  defendant  shall  avail  himself  of  the  equity 
which  allows  him  to  redeem,  and  that,  in  default, 
it  shall  be  barred ;"  and  it  is  because  the  Insol- 
vent Court   has  no   machinery  for    calling  in 
claimants ;  for  service  out  of  the  jurisdiction ; 
and  for  working  out  all  the  details  of  a  foreclo- 
sure suit,  that  the  jurisdiction  of  the  Court  of 
Chancery  to  decree  foreclosure  upon  a  mortgage 
is  not  taken  away  by  the  Insolvent  Act ;  and  a 
mortgagee  must  still  proceed  in  the  Court  of 
Chancery  to  obtain  relief  by  foreclosure  against 
the  official  assignee  of  the  mortgagor.  («) 

If  an  insolvent  mortgagor  obtain  his  discbarge 
under  the  Insolvent  Act,  then,  because  a  mort- 
gage is  only  a  security  for  the  debt,  the  discbarge 
in  bankruptcy  renders  void  the  mortgage,  so  far, 
at  least,  as  the  liability  of  the  mortgagor  upon 
his  covenant  is  concerned,  (t)  provided  of  course 


(r)  Cook  v.  Flood,  5  Gr.  463 ;  Slade  v.  Rigg,  3  Hare,  35  :  Wayne  v. 
Hanham,  9  Hare,  62. 

($)  Henderson  v.  Kerr,  22  Gr.  91. 

(t)  Thompson  v.  Cohen,  L.  R.  7  Q.  B.  527  :  Cole  v.  Kernott,  L.  R.  7  Q.  B. 
534. 
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that  the  mortgagee  was  scheduled  as  one  of  the 
creditors,  (u) 

The  writer  indulges  the  belief,  that  the  fore- 
going text  may  be  of  use  by  reason  of  recent 
legislation,  yet  by  reason  of  this  legislation,  B. 
S.  0.,  1887,  cap.  124,  the  opinion  is  ventured, 
that  the  giving  and  taking  of  chattel  mortgages 
will  be  of  less  frequent  occurrence  now  than 
formerly,  (t?) 

Until  the  passing  of  the  statute  (48  Vic.  cap. 
26),  the  intent,  with  which  an  assignment  was 
made  governed  in  adjudicating  upon  its  validity. 
Though  the  presumption  was  that  every  person 
intended  that  which  was  the  necessary  conse- 
quence of  his  own  act,  yet  such  a  presumption 
was  rebuttable,  and,  if  successfully  rebutted,  the 
conveyance  was  sustained  without  considering 
its  effect.     Now  however  it   is  the  effect  that 
governs,  and  so  "  every  gift,  conveyance,  assign- 
ment or  transfer  delivery,  over,  or  payment  of 
goods,  chattels,   or  effects,  or  of  bills,  bonds, 
notes,  securities,  or  of  shares,  dividends,  pre- 
miums, or  bonus  in  any  bank,  company,  corpo- 
ration, or  of  any  other  property,  real  or  personal, 
made  by  a  person  at  a  time  when  he  is  in  insol- 
vent circumstances,  or  is  unable  to  pay  his  debts 
in  full,  or  knows  that  he  is  on  the  eve  of  insol- 
vency, with  intent  to  defeat,  delay,  or  prejudice 
his  creditors,  or  to  give  to  any  one  or  more  of 
them  a  preference  over  his  other  creditors  or  over 
any  one  or  more  of  them,  or  which  has  such  effect, 
shall  as  against  them  be  utterly  void."  (w) 

(«)  Beaty  v.  Samuel.  29  Gr.  105. 

(0)  48  Vic,  cap.  26,  O. :  R.  S.  O.,  1887,  cap.  124. 

(v)  48  Vic,  cap.  26,  sec.  2 :  R.  S.  O.,  1887,  cap.  124,  sec.  2. 
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It  is  to  be  noted  that,  at  the  time  when  the 
assignment  is  made,  the  grantor  mast  be  in  in- 
solvent circumstances,  or  unable  to  pay  his  debts 
in  full,  or  must  know  that  he  is  on  the  eve  of  in- 
solvency, otherwise  the  statute  has  no  applica- 
tion upon  the  transaction.  One  of  three  things 
must  occur  before  a  gift,  conveyance,  assign- 
ment, etc.,  can  be  impeached  by  a  creditor  under 
this  statute. 

"The  person  making  the  disposition  of  bis 
property  by  any  of  the  modes  indicated,  must 

(1)  at  the  time  be  in  insolvent  circumstances,  or 

(2)  be  unable  to  pay  his  debts  in  full,  or  know 
that  he  is  on  the  eve  of  insolvency,  and  one  of 
these  conditions  existing,  one  of  two  other  things 
must  also  exist:  (i)  The  disposition  must  be 
made  by  the  owner  of  the  property  with  intent 
to  defeat,  delay,  or  prejudice  his  creditors,  or  to 
give  to  any  one  or  more  of  them  a  preference 
over  any  one  or  more  of  them,  or  (ii)  it  must 
have  that  effect."  (x) 

"The  object  of  the  statute  doubtless  was  to  pre- 
vent debtors,  without  reasonable  hope  of  contin- 
uing their  business  and  paying  their  debts  in 
full,  making  fraudulent  assignments  to  the  pre- 
judice of  their  creditors  generally,  or  to  give 
favoured  creditors  an  advantage  over  less 
favoured  ones.  The  object  was  not  to  prevent  a 
debtor,  under  all  and  every  circumstance  of  em- 
barrassment, making  reasonable  arrangements 
with  a  creditor,  who  has  a  matured  claim  which, 
if  enforced,  would  cause  an  immediate  suspen- 

(x)  Per  Cameron,  C.J.,  Rat  v.  McDonald,  18  O.  R.  at  p.  866. 
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sion  of  his  business  and  sacrifice  of  bis  property. 
If  acting  in  good  faith,  with  assets  fairly  valued 
sufficient  to  meet  his  obligations  in  fall,  he  gets 
time  from  a  creditor  by  giving  security  on  part 
of  his  property,  that  security  would  not  be  void, 
though  his   circumstances    afterwards  became 
hopelessly  worse,  by  reason  of  his  not  being 
insolvent  at  the  time  he  made  the  transfer  of  the 
property  assigned  to  the  creditor.    An  assign- 
ment of  property  in  consideration  of  a  present 
advance  is  by  the  express  terms  of  the  statute,  if 
made  bona  fide,  protected.    By  such  an  advance 
a  new  debt  is  contracted,  and  the  liability  of  the 
debtor  is  left  undiminished,  though  be  apply  the 
moneys  advanced  in  liquidation  of  some  part  of 
his  indebtedness.     So  when  a  creditor,  with  a 
presently  due  obligation,  gives,  say  a  year's  time 
to  pay  it,  on  receiving  security,   he  virtually 
lends  the  amount  of  the  debt  for  a  year,  and  as 
far  as  the  effect  on  the  debtor's  estate  is  con- 
cerned, it  is  the  same  as  if  in  good  faith  he  bad 
borrowed  the  money  from  a  stranger  and  paid 
with  the  money  a  debt  due  by  the  debtor.     An  Subsequent 
assignment  of  property  as  security  for  a  debt^^^^. 
honestly  made  as  a  simple  business  transaction,  m<mte  does 
when  a  debtor  has  assets  fairly  valued  sufficient  date  transac- 
to  meet  his  entire  obligations,  is  not  invalidated  tioJ? made  at 

°  a  time  when 

by  the  statute,  because  such  debtor  afterwards  debtor  has 
fails  to  meet  his  obligations,  and  his  assets  ^^e^suf^ 
valued  at  their  cash  value  at  a  forced  sale  wereoient  to  meet 
not  at  the  time  of  the  assignment  sufficient  to°  lga 
pay  all  the  debtor's  indebtedness.    And  in  esti- 
mating the  value  of  the  property  at  the  time  of 
the  assignment,  no  allowance  should  be  made  to 
diminish  such  value  on  account  of  the  inchoate 
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right  of  dower  of  his  wife,  in  his  real  estate.  It 
would  be  against  the  public  interest  and  contrary 
to  public  policy,  to  lay  it  down  that  the  moment 
a  man  becomes  embarrassed,  he  must  go  under 
and  make  an  assignment  for  the  general  benefit 
of  his  creditors,  without  making  an  effort  by 
pledging  a  portion  of  his  property,  to  obtain  the 
indulgence  of  a  creditor,  who  is  in  a  position  to 
take  immediate  proceedings  for  the  enforcement 
of  a  matured  claim,  which  enforcement  may  ser- 
iously imperil  the  chance  of  creditors  in  respect 
of  immatured  claims  being  paid  unless  the  debtor 
immediately  makes  an  assignment  for  the  bene- 
fit of  all  bis  creditors.  It  is  in  the  public  interest 
that  all  men  should  succeed  in  business  rather 
than  fail,  and  a  man  with  a  going  business  tem- 
porarily embarrassed  is  more  likely  to  succeed 
by  continuing  that  going  business,  than  by  going 
under  and  starting  life  afresh,  without  capital  or 
good-will  of  a  business  to  assist  him."  (y) 

The  object  "  The  object  and  intention  of  the  legislature 
tionof  48  *n  passing  the  Act,  48  Vic.  cap.  26  (0.,)  was  to 
Vic.  cap.  26  0  compel,  so  far  as  it  had  the  power,  all  persons  in 
insolvent  circumstances  or  unable  to  pay  their 
debts  in  full,  or  knowing  themselves  to  be  on 
the  eve  of  insolvency,  to  treat  all  their  creditors 
alike  by  making  such  a  disposition  of  their  assets 
as  would  pay  all  their  creditors  their  just  debts 
ratably  and  proportionately,  and  without  prefer- 
ence or  priority.  I  think  that  in  applying  this 
Act  we  have  only  to  ascertain  whether  the  person 
who  has  made  any  gift,  conveyance,  assignment, 
etc.,  was  at  the  time  in  insolvent  circumstances 

(y)  Per  Cameron,  J.,  Rae  v.  McDonald,  13  O.  R.  366-868. 
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or  unable  to  pay  his  debts  in  full,  or  knew  that 
he  was  on  the  eve  of  insolvency,  and  if  so,  what 
is  the  effect  of  such  gift,  conveyance,  assign- 
ment, etc.,  and  if  its  effect  is  to  defeat,  delay,  or 
prejudice  his  creditors,  or  to  give  any  one  or 
more  of  them  a  preference  over  his  other  credi- 
tors, or  over  any  one  or  more  of  them,  to  declare 
such  gift,  conveyance,  assignment,  etc.,  as 
against  them  to  be  utterly  void.  I  think  that 
we  ought  to  give  effect  to  the  plain  words  of  the 
Act,  and  ought  not  to  import  into  the  Act  any- 
thing that  is  not  plainly  expressed  therein.  I 
do  not  think  that  in  construing  the  Act,  where 
we  find  that  the  person  who  has  made  the  gift, 
conveyance,  assignment,  etc.,  was  at  the  time  in 
insolvent  circumstances,  or  unable  to  pay  his  - 
debts  in  full,  or  knew  that  he  was  on  the  eve  of 
insolvency,  we  ought  to  be  affected  by  any  such 
considerations  as  that  the  gift,  conveyance, 
assignment,  etc.,  was  made  in  good  faith,  or 
through  pressure,  or  in  ignorance  of  his  cir- 
cumstances, if  he  was  actually  in  insolvent  cir- 
cumstances, or  was  actually  unable  to  pay  his 
debts  in  full,  or  as  that  the  person  to  whom  he 
made  such  gift,  conveyance,  assignment,  etc., 
tookit  in  good  faith,  or  took  it  without  knowing 
his  circumstances  ;  but  we  ought  to  look  only  at 
the  effect  it  has  had  upon  his  other  creditors,  and 
deal  with  it  accordingly."  (z) 

It  will  be  observed  that  the  Act  (a)  appears 
to  place  an  alternative  meaning  upon  the 
expressions    "  in  insolvent    circumstances,"  or 

(*)  Per  Armour,  J.,  in  River  Stave  Co.  v.  Sill,  12  O.  R.  p.  567  and  5f>8. 
(a)  R.  8.  O.,  1887,  cap  124,  a.  1. 
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"unable  to  pay  his  debts  in  full:"  but  it  does 
not  appear  that  there  is  any  distinction  between 
the  financial  condition  of  a  man  in  one  or  the 
other  cases,  (b)  There  is  a  distinction  between 
"  legal  insolvency  "  and  "  commercial  insol- 
vency," and  the  statute  48  Vic.  cap.  26  0., 
(now  R.  8.  0.,  1887,  cap.  124)  refers  apparently 
to  legal  insolvency,  (c) 

When  a  "A  debtor  is  legally  insolvent  when  he  has  not 

fegaUy  hisol-  8Ufficien*  property  subject  to  execution  to  pay  all 
vent.  his  debts,  if  sold  under  legal  process,  and  com- 

mercially insolvent  when  he  has  not  the  means 
to  pay  off  and  discharge  his  commercial  obli- 
gations as  they  become  due  in  the  ordinary 
course  of  business."  (d) 

The  sense  in  "  The  term  insolvency  is  not  always  used 
"insolvency'^11  *^e  8ame  sense.  It  is  sometimes  used  to 
is  used.  denote  the  insufficiency  of  the  entire  pro- 
perty and  assets  of  an  individual  to  pay  his 
debts.  This  is  its  general  and  its  popular 
meaning.  But  it  is  also  used  in  a  more 
restricted  sense,  to  express  the  inability  of  a 
party  to  pay  his  debts  as  they  become  due  in  the 
ordinary  course  of  business.  It  is  in  this  latter 
sense  that  the  term  is  used  when  traders  and 
merchants  are  said  to  be  insolvent  :"  (*) 
"  Perhaps  no  precise  rule  can  be  laid  down 
which  will  be  applicable  to  all  cases,  inasmuch 
as  the  determination  of  each  case  rests  largely 
upon  its  own  peculiar  facts.     The  question  is, 

{b)  Dominion  Bank  v.  Cowan,  14  O.  R.  466 :  Rat  v.  McDonald,  supra. 

(c)  Per  Rose,  J.,  Clark$on  v.  Sterling,  14  O.  R.  p.  463. 

(d)  Per  Rose,  J,  in  Rae  v.  McDonald,  supra,  p.  357. 

(e)  Bump's  Law  and  Practice  of  Bankruptcy,  10th  ed.,  p.  812. 
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whether  the  debtor  or  trader  is  able  to  pay  his 
debts  in  the  ordinary  course,  as  persons  carry- 
ing on  trade  there  usually  do.  Hence  it  may 
be,  and  undoubtedly  is  true,  that  insolvency  in 
commercial  centres  is  not  insolvency  in  small 
country  towns.  In  the  former  places,  if  the 
debtor's  paper  is  dishonoured,  his  credit  is  gone, 
and  he  is  prima  facie  insolvent ;  whereas  in  the 
latter  localities,  it  is  not  so.  Insolvency  is  a 
fact,  and  not  a  matter  of  definition  or  rule  of 
law  ;  and  what  is  evidence  of  insolvency  in 
London,  or  Paris,  or  New  York,  is  not  evidence 
of  insolvency  everywhere :"  (/)  The  latter  ob- 
servations define  "  commercial  insolvency."  The 
Act  {g)  refers  to  legal  insolvency,  (h) 

"  What  constitutes  insolvency,  it  may  not  be  What  consti- 
easy  to  define  satisfactorily.    But  as  the  Act  is  VenCy  ns° 
general,  applying  to  all  persons  and  not  merely 
to  traders,  in  respect  to  whom  special  insolvency 
or  bankruptcy  laws  have  been  enacted,  and  will 
probably  in  the  future  be  re-enacted,  the  gener- 
ally accepted  and  understood  meaning  of  the 
term  insolvent  must  be  taken  to  be  what  the  leg- 
islature intended  by  it  in  B.S.O.  cap.  118.  In  that 
general  sense  an  insolvent  is  a  debtor  unable  to 
pay  his  debts,  and  a  person  in  insolvent  circum- 
stances is  one  not  having  money,  goods,  or  estate 
sufficient  to  pay  all  his  debts.     Thus  the  use  in 
the  statute  of  the  alternative,  "  or  unable  to  pay 
his  debts  in  full,"  was  but  explanatory  of  the 
term  "  insolvent  circumstances."     And  one  on 
the  eve  of  insolvency  may  be  defined  to  be  one 

(/)  Ibid,  p.  813. 

ig)  R.  8.  O.,  1887,  cap.  124. 

(h)  Per  Rose,  J.,  Clarkwn  v.  Sterling,  14  O.  R.  at  p.  463. 
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who  knows  that  he  has  obligations  about  to  fall 
due,  that  be  will  not  have  money,  goods,  or  estate 
whereby  he  can  discharge  such  obligations  in 
full.  Then  being  in  any  one  of  these  conditions, 
if  he  makes  any  disposition  of  his  property,  or 
any  part  of  it,  with  intent,  or  the  effect  of  which 
is,  to  defeat,  delay,  or  prejudice  any  one  or  more 
of  his  creditors,  the  disposition  may  be  avoided 
by  the  operation  of  the  statute  at  the  instance  of 
Estimate  of  creditors.  In  determining  whether  a  debtor  is 
assets.  insolvent  or  unable  to  pay  his  debts  in  full,  or  is 

on  the  eve  of  insolvency,  his  assets  or  effects  are 
not  to  be  estimated,  at  what  they  might  bring  at 
a  forced  sale  under  execution,  but  at  their  fair 
value  in  cash  on  the  market  at  an  ordinary  sale, 
and  I  am  of  opinion  that  the  assets  of  the  debtor 
in  this  case,  at  the  time  he  made  the  assignment 
to  the  defendant  McDonald,  so  dealt  with,  would 
not  have  realized  the  amount  of  his  indebted- 
ness. Therefore  the  assignment  had  the  effect 
of  giving  his  assignees,  as  creditors,  a  preference 
over  other  creditors,  and  it  is  in  my  opinion 
under  the  amended  provision  of  the  Act  a  matter 
of  no  consequence  whether  the  assignor  or  assi- 
gnees intended  it  to  have  that  effect  or  not.  It 
is  sufficient,  if  that  is  the  effect  of  the  assign- 
ment. To  hold  a  man  to  be  insolvent,  judged 
by  the  value  of  his  property  at  a  sale  under  exe- 
cution, would  probably  embarrass  nine-tenths  of 
those  engaged  in  business,  and  avoid  many  of 
their  transactions  conducted  with  the  utmost 
good  faith  and  the  greatest  honesty  of  purpose 
in  the  ordinary  course  of  business. "  (i) 

(t)  Rae  v.  McDonald,  13  O.  R.  p.  365,  386. 
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It  has  been  decided  that  an  assignee  in  insol-  An  assignee 
vency  represents  the  creditors  for  the  purpose  JJtnn^awlS 
of  avoiding  a  mortgage  for  want  of  compliance  *  mortgage 
with  the   Chattel   Mortgage  Act;  (J)  but  tbeCompiSnoe 
decisions  to  this  effect  have  since  been  excused  ^j*1*  **}e 

,    .         „  ,     ,  ,  ,.       ,  .Chattel 

as  being  founded  upon  the  peculiar  language  of  Mortgage 
the  late  Insolvent  Act,  and  do  not  affect  theAct* 
general  rule  of  law,  which  is  that  the  assignee, 
taking  the  position  of  the  debtor,  so  far  repre- 
sents him  and  him  only,  that  he  cannot  do  that 
which  the  debtor  himself  could  not  do,  and,  as 
a  technical  defect,  or  non-compliance  with  the 
Act,  will  avail  the  debtor  nothing,  therefore  the 
assignee,  representing  the  debtor,  should  not  be 
placed  in  a  better  position  than  the  debtor  him- 
self, (k) 

An  assignee  is  not  a  purchaser  for  valuable 
consideration,  but  simply  represents  the  mort- 
gagor, taking  the  latter's  interest,  be  it  great 
or  small,  and,  deriving  his  title  from  the  mort- 
gagor, he  can  assert  no  claim  or  right  under  the 
mortgage,  which  the  mortgagor  could  not  en- 
force. (I) 

The  law  in  this  regard  does  not  appear  to 
be  altered  by  recent  legislation  under  the  Sta- 
tute, (m) 

(j)  Re  Andrew,  2  App.  R.  24. 

(*)  See  Wakeman  v.  Barrows,  41  Mich.  363  :  Flower  v.  Coonish,  25  Minn. 
473 :  Bennett  v.  Ellison,  23  Minn.  242. 

(0  Per  Lord  Justice  James,  Greaves  v.  Tofield,  14  Ch.  D,  at  p.  574  :  Ex 
parte  Dalby,  1  Lowell  431 ;  Milford  v.  Milford,  9  Ves.  87  :  Sherrington  v. 
Yates,  12  M.  and  W.  855  :  Andereid  v.  Bettleby,  5  AUen  382  :  In  re  Maple- 
back,  4  Ch.  D.  150 :  ex  parte  Nevitt,  16  Ch.  D.  531 :  Harris  v.  Freeman, 
7  Q.  B.  D.  340 :  re  de  Epin-Enil,  20  Ch.  D.  217 :  Calver  v.  Shaw,  19  Gr.  599 : 
re  Colman,  36  U.  C.  R.  599. 

(at)  R.  S.  0.  1887,  cap.  124,  s.  7.  (1)  Save  as  provided  in  the  next 
succeeding  sob-section,  the  assignee  shall  have  an  exclusive  right  of  suing 
B.M.  13 
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When  fraud  Where  fraud  exists  in  any  transaction,  tben 
SehMurigh* fcbe  a88igne©  has  the  exclusive  right  to  sue  for 
to  rescind  the  rescission  of  the  contract,  but  this  statute 
does  not  confer  on  the  assignee  the  right  to 
contest  an  instrument  on  the  ground  that  it  is 
invalid  solely  from  some  defect  under  the  Chat- 
tel Mortgage  Acts.  The  statute  appears  to  leave 
the  law  in  this  particular  as  it  was  prior  to  the 
passing  of  the  Act.  Nor  does  sub-section  2,  infra, 
seem  to  touch  the  case  of  a  creditor  having  such 
right,  for  a  creditor,  thereby,  seems  to  possess 
the  power  of  doing  only  that  which  the  assignee 
himself  might  do,  but  which  he  refuses  or 
neglects  to  do. 

But  the  right 8  of  creditors  to  insist  upon  a 
due  and  proper  observance  of  the  Chattel  Mort- 
gage Acts,  and  of  all  the  formalities  and  requi- 
sites thereof,  are  not  taken  from  them,  and  an 


lor  the  rescission  of  agreements,  deeds  and  instruments  or  other  transac- 
tions made  or  entered  into  in  fraud  of  creditors,  or  made  or  entered  into 
in  violation  of  this  Act. 

(2)  If  at  any  time  any  creditor  desires  to  cause  any  proceeding  to  be 
taken  which,  in  his  opinion,  would  be  for  the  benefit  of  the  estate,  and 
the  trustee  under  the  authority  of  the  creditors  or  inspectors,  refuses  or 
neglects  to  take  such  proceeding,  after  being  duly  required  so  to  do,  the 
Creditor  shall  have  the  right  to  obtain  an  order  of  the  Judge  authorizing 
him  to  take  the  proceedings  in  the  name  of  the  trustee,  but  at  his  own 
expense  and  risk,  upon  such  terms  and  conditions  as  to  indemnity  to  the 
assignee,  as  the  Judge  may  prescribe,  and  thereupon  any  benefit  derived 
from  the  proceedings  shall  belong  exclusively  to  the  creditor  instituting 
the  same  for  his  benefit,  but  if,  before  such  order  is  granted,  the  assignee 
shall  signify  to  the  Judge,  his  readiness  to  institute  the  proceedings  for 
the  benefit  of  the  creditors,  the  order  shall  prescribe  the  time  within 
which  he  shall  do  so,  and  in  that  case  the  advantage  derived  from  the 
proceeding,  if  instituted  within  such  time,  shall  appertain  to  the  estate. 

The  constitutionality  of  this  Act  is  now  being  tested  (Clarkson  v.  Ont. 
Bank :  Hunter  v.  Drummond :  Kennedy  v.  Freeman :  Mail  Newspaper, 
Dec.  1,  1887),  on  the  ground  that  the  Act  is  one  relating  to  trade  and 
commerce,  and  is  therefore  ultra  vires  of  provincial  legislatures.  On  the 
other  hand,  the  contention  of  the  province  is  that  the  Act  is  intra  vires  as 
it  relates  to  civil  rights. 
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»<J'>  ^Cat°r  to  :ttack  hy*™rf 

fflexit       *a**din  ^e    mst&nce  of  creditors, 

0|*  ^ebalfg  "*e  interPosition  of  the  assign- 

^*V,       of  credito«-  w 

***  v-  ^SfcT^'  2  °-  R-  342 :  Meriden  Silver  Co.  v.  L".  2  O.  R. 
***>  6  O.  R.  739:  Ciirrfc  v.  Knight,  34  L.  J.  Eq.  486. 
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CHAPTER  VIII. 

ON  THE  LAW  OF  THE  PLACE  OF  CON- 
TRACT. 

If  contract      .  Unless  a  contract  is  contra  bono*  mores,  or  is 
country  vafidone  *ov  *^e  doing  of  something  which  is  strictly 
everywhere,  forbidden  by  the  country  wherein  that  something 
is  to  be  done,  it  is  valid  everywhere,  if  valid  in 
the  country  wherein  it  is  made,  (a)     "So  much 
of  the  law  of  the  country  where  the  contract  is 
made  as  affects  the  rights  and   merits  of  the 
contract,  all  that  relates  ad  litis  decisionem  is 
adopted  from  the  foreign  country."  (6)     The  law 
in  the  province  wherein  the  mortgage  is  exe- 
cuted governs  as  to  the  nature,  the  validity,  the 
construction,  and  effect   of    the   mortgage,  (c) 
and  the  mortgage  will  be  enforced  in  another 
province,  though,  had  it  been  originally  executed 
in    the    latter    province,   it    would   have  been 
declared  illegal,  by  reason  of  some  defect  under 
Statute  inap-  the  laws  therein.    Of  course  a  provincial  statute 
fnsteume^t    has  no  application  to  a  mortgage  made  out  of 
executed  out  the  province  upon  property  not  situated  within 

(a)  Hope  v.  Hop*,  8  D.  M.  &  G.  731,  26  L.  J.  Ch.  417  :  Grey  v.  Levy,  16 
C.  B.  N.  S.  79 :  BranUy  v.  S.  E.  Rail  Co.,  32  C.  B.  N.  S.  72,  31  L.  J. 
C.  P.  286. 

(6)  Per  Tindal,  C.  J. :  Lerouz  t.  Brown,  12  C.  B.  803,  22  L.  J„  C.  P.  1 : 
Mac/arlane  v.  Norris,  2  B.  A  S.  783,  31  L.  J.  Q.  B.  245 :  Williams  v. 
Wheeler,  8  C.  B.  N.  8.  299. 

(c)  Peninsular  of  Oriental  Steam  Nav.  Co,  v.  Shand,  3  Moo.  P.  C.  N.  S. 
272. 
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such  province  at  the  time  of  the  execution  of  the  of  Province 
instrument,  unless,  of  course,  the  statute  roakesJ^yP^. 
special  provision  for  such  cases,  (d)    And  the  out  the  Pro- 
statute  is  not  given  an  application  by  reason  of vmce* 
the  goods  afterwards  being  brought  within  the 
limits  of  the  province,  (e)  nor  is  it  necessary, 
after  the  goods  are  removed,  to  execute  a  new 
instrument  in  compliance  with  the  law  of  the 
province  to  which  the  goods  are  taken.  (/)     If 
the  mortgage  is  executed  and  recorded  according 
to  the  laws  of  the  province,  or  country,  of  its 
execution,  it  is  effectual  to  hold  the  property  in 
the  province  to  which  it  is  removed.  ( g )     In  Place  of  exe- 
determining  the  locus  contractus,  the  place  where  the  locus  con- 
the  bargainor  or  mortgagor  executes  or  signs  ^aetiu. 
the  bill  of  sale  or  mortgage,  is  the  place  where 
the  contract  is  made,  so  as  to  decide  which  pro- 
vincial law  has  application,  (ft)  unless,  of  course, 
the  property  mortgaged  is  in  a  province  other 
than  that  in  which  the  instrument  is  executed, 
and  then  the  lex  loci  rei  sites  governs. 

When  the  property  is  situated  in  a  province  Mortgage 
different  to  that  wherein  the  mortgagor  or  bar-  j££^  2£nfawi 
gainor  resides,  then,  however  regular  the  instru-  of  Province 
ment  may  be  under  the  law  of  the  province  ofgoodgare. 
domicil,  yet  it  will  be  invalid  if  it  fail  to  conform 
with  the  laws  of  the  province  wherein  the  pro- 
perty is  at  the  time  of  the  execution  of  the  docu- 
ments, (i)    Thus,  if  a  mortgage  be  executed  in 

(a)  Fairbanks  v.  Blomfifld,  5  Duer.  (N.Y.)  434. 
t«)  Fairbanks  v.  Blomfield,  5  Duer,  (N.Y.)  434. 
(f)  Beall v.  Williamson,  14  Ala.  55. 

{g)  Ferguson  v.  Clifford,  37  N.  H.  86 :  Kanaga  v.  Taylor,  7  Ohio  St.  134 : 
Hall  v.  Pillow,  31  Ark.  32:  per  contra  Montgomery  v.  Wight,  8  Mioh.  143. 
(h)  Smith  v.  Mingay,  1  M.  &  8.  92. 
(i)  River  Stave  Co.  v.  Sill,  12  O.  R.  557. 
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the  Province  of  Manitoba,  of  property  situated  in 
the  Province  of  Ontario,  and  the  instrument  is 
fully  in  accord  with  the  laws  of  the  former  pro- 
vince, but  before  the  mortgage  is  executed  and 
registered  in  compliance  with  the  laws  of 
Ontario,  the  goods  are  seized  under  an  execution 
at  the  instance  of  creditors  of  the  mortgagor, 
the  rights  of  the  creditors  will  be  preferred  to 
those  of  the  mortgagee,  (j) 

This  may  not  be  in  accordance  with  the  prin- 
ciple of  comity  between  nations,  but  the  lex 
domicilii,  in  the  case  of  mortgages  of  chat- 
tels, must  give  way  to  the  lex  situ*,  and  particu- 
larly so  when  the  law  of  the  province  wherein 
the  property  lies  prescribes  a  different  rule  of 
transfer  from  that  of  the  province  where  the 
mortgagor  lives. 

"  We  do  not  propose  to  discuss  the  question 
how  far  the  transfer  of  personal  property,  law- 
ful in  the  owner's  domicil,  will  be  respected  in 
the  courts  of  the  country  where  the  property  is 
located,  and  a  different  rule  of  transfer  prevails. 
It  is  a  vexed  question,  on  which  learned  courts 
have  differed ;  but,  after  all,  there  is  no  absolute 
right  to  have  such  transfer  respected,  and  it  is 
only  on  a  principle  of  comity  that  it  is  ever 
allowed.  And  this  principle  of  comity  always 
yields  when  the  laws  and  policy  of  the  state, 
where  the  property  is  located,  has  prescribed  a 
different  rule  of  transfer  from  that  of  the  state 
where  the  owner  lives."  (*) 

{j)  Green  y.  Vanbm kirk,  7  Wall.  139. 

(k)  Per  Davis,  J.,  Oreen  v.  Vanbutkirk,  7  Wall.  139, 150. 
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*  *Every  state  has    entire  jurisdiction  over  all 
property,  personal  as    well    as  real,  within  its 
o&~Xi  territorial  limits,  and  the  laws  of  the  state 
'*8uiate  and  control   its  sale  and  transfer,  and 
ail   rights  which  may  be  affected  thereby.     .     . 
IF   »  foreigner,  or  citizen  of  another  state,  send 
his  property  within  a  jurisdiction  different  from 
tlx&t  where  he  resides,  he  impliedly  submits  it 
\-o  the  rules   and    regulations  in  force  in   the 
sountry  where  he  places  it.     What  the  law  pro- 
mts, it  has  a  right  to  regulate.     And  if  two 
Persons  in  another  state  choose  to  bargain  con- 
cerning property,  which  one  of  them  has  in  a 
chattel,  not  within  the  jurisdiction  of  the  place, 
they  cannot  expect  that  the  rights  of  persons  in 
the  country  where  the  chattel  is,  will  be  permit- 
ted to  be  affected  by  their  contract."  (I) 

"  The  law  of  the  domicil,  and  the  law  of  the 
then  situs  of  the  property,  and  the  law  of  the 
forum  in  which  the  remedy  is  sought,  all  concur 
to  sustain  the  right  of  the  plaintiff.  The  law  of 
the  domicil  of  the  owner  of  personal  property,  as 
a  general  rule,  determines  the  validity  of  every 
transfer  made  of  it  by  him.  By  that  law,  as  it 
exists  in  this  case,  the  plaintiff  became  the 
owner  of  this  property  before  it  was  taken 
beyond  its  operation.  By  that  law,  too,  an 
owner  of  property  may  not  be  divested  of  it 
without  his  consent,  or  by  due  process  of  law ; 
plainly  not  by  a  dealing  with  it  by  others  with- 
out his  knowledge,  assent,  or  procurement.  Still, 
another  state  may  make  provision  by  statute  in 
respect  to  a  personal  property  actually  within 

(/)  Per  Foster,  J.,  Clark  v.  Tarbell,  58  N.  H.  88. 
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its  jurisdiction.  Though  a  transfer  of  personal 
property,  valid  by  the  law  of  the  domicil,  is 
valid  everywhere  as  a  general  principle,  there 
is  to  be  excepted  that  territory  in  which  it 
is  situated,  and  where  a  different  law  has  been 
set  up,  when  it  is  necessary  for  the  purpose  of 
justice  that  the  actual  situs  of  the  thing  be 
examined.  Yet  the  statutes  of  that  land  have 
no  extra-territorial  force  propria  vigore,  though 
often  permitted  by  comity  to  operate  in  another 
state  for  the  promotion  of  justice,  where  neither 
the  state  nor  its  citizens  will  suffer  any  incon- 
venience from  the  application  of  them.  The 
exercise  of  comity  in  admitting  or  restraining 
the  application  of  the  laws  of  another  country, 
must  rest  in  sound  judicial  discretion,  dictated 
by  the  circumstances  of  the  case.  It  is  plain 
that  on  no  principle  applicable  to  this  case  could 
the  sale  of  the  plaintiff's  property  by  another 
having  no  authority  from  him,  to  his  wrong 
indeed,  be  upheld,  save  that  it  was  authorized 
by  the  Statute  of  Lower  Canada.  So  that  the 
question  is  one  entirely  of  the  comity  to  be 
shown  by  the  courts  of  this  state  to  the  enact- 
ments of  another  country.  Those  statutes  not 
only  enact  the  rule  of  market-overt  as  it  prevails 
in  general  in  England,  but  carry  it  further,  and 
make,  as  in  the  city  of  London,  every  sale  by  a 
trader  dealing  in  like  articles  as  good  as  a  sale 
at  market-overt.  That  rule  does  not  obtain  in 
this  state.  It  has  not  been  our  policy  to  estab- 
lish it.  Our  policy  has  been,  and  is,  to  protect 
the  right  of  ownership,  and  to  leave  the  buyer 
to  take  care  that  he  gets  a  good  title.  It  would 
be  to  the  contravention  of  that  policy,  and  to  the 
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inconvenience  of  our  citizens,  if  we  should  give 
effect  to  these  statutes  of  Lower  Canada,  to  the 
divesting  of  the  title  of  movables  lawfully  ac- 
quired and  held  by  our  general  and  statute  law, 
without  the  assent  or  intervention,  and  against 
the  will  of  the  owner  by  our  law.  Notions  of 
property  are  slight,  when  a  bona  fide  purchase 
of  stolen  goods  gives  a  good  title  against  the 
original  owner.  We  are  not  required  to  show 
comity  to  that  extent ;  especially  as  it  is  to  our 
citizens  alone  that  we  are  administering  jus- 
tice." (w) 

In  the  case  last  cited,  a  span  of  horses,  at  the 
time,  being  in  the  State  of  New  York  were  mort- 
gaged by  a  resident  of  that  State  to  another. 
The  mortgagor  brought  the  horses  to  Canada  and 
sold  them  to  one  who  bought  them  in  good  faith 
without  notice.  Another  resident  in  New  York 
bought  the  horses,  but  never  took  them  from 
Canada.  After  demand  made  upon  the  latter 
purchaser,  the  mortgagee  brought  an  action  of 
trover  and  was  held  entitled  to  recover.  When 
it  is  desired  to  enforce  the  mortgage,  then  the 
remedies  must  be  pursued,  according  to  the  law 
of  the  province  in  which  tbe  action  is  brought. 
The  lex  fori  determines,  "  so  much  of  the  law  as 
affects  tbe  remedy  only,  all  that  relates  '  ad  litis 
ordinationem '  is  taken  from  the  lex  fori  of  that 
country  where  the  action  is  brought/*  (n) 
Should  it  be  the  case  that  any  one  or  more  of 
the  provinces  of  Canada  have  not  enacted  laws 
providing  for  the  registration  of  bills  of  sale 

(»)  Per  C.  Justice  Foiger,  in  Edgerly  v.  Bush,  81  N.  Y.  199. 
(n)  Fergwon  v.  Clifford,  37  N.  H.  86. 
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and  chattel  mortgages,  (e.g.  the  Province  of 
Quebec)  in  such  provinces  the  law  might 
prevail,  which  seems  to  be  adopted  in  one  or 
more  of  the  States  of  the  Union  wherein  there 
is  no  statutory  law  regarding  registration  or 
recording  of  mortgages  on  personal  property. 
The  courts  of  the  State  of  Louisiana  will  not  en- 
force a  mortgage  made  in  another  State,  (o)  Nor 
will  the  State  of  Pensylvania,  because  in  the 
latter  State,  a  sale  or  mortgage  of  personal  pro- 
perty is  void,  unless  accompanied  by  delivery  of 
possession,  as  against  the  intervening  rights  of 
creditors  and  purchasers;  "  as  between  the  parties 
to  the  chattel  mortgage,'  Pennsylvania  courts 
could  safely  enforce  the  validity  of  the  mortgage, 
and  would  do  so.  There  would  be  no  public 
interest  or  policy  of  law  that  would  require  us  to 
hold  the  bill  of  sale  or  mortgage  void,  as  between 
the  parties  to  it,  for  want  of  delivery  of  posses- 
sion of  the  chattel.  But  it  would  be  an  extraor- 
dinary stretch  of  comity  that  would  induce  a 
court  here  to  hold  that  a  Maryland  chattel  mort- 
gage shall  be  made  the  means  of  defrauding  oar 
own  citizens.  Either  the  lex  rei  sitae  must  pre- 
vail over  the  lex  loci  contractus,  or  we  must  open 
a  wide  door  for  fraud,  to  the  detriment  of  citizens 
on  both  sides  of  the  border.  Would  it  be  reason- 
able to  require  that  the  purchaser  should  have 
first  ascertained  where  this  migratory  doctrine 
came  from,  and  then  have  had  the  records  of  all 
counties  in  Maryland  searched  for  chattel  mort- 
gages ?  Or  is  it  fairer  to  hold  that  the  mort- 
gagees, by  allowing  the  mortgagor  to  retain 

(o)  Delop  v.  Windsor,  26  La  Ann,  185. 
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possession  of  the  horse  and  bring  it  into  Penn- 
sylvania, and  exercise  notorious  acts  of  owner- 
ship, lost  their  rights  under  the  mortgage  as 
against  an  intervening  Pennsylvania  creditor  or 
purchaser  ?  No  people  are  bound  to  enforce  a 
contract  in  contravention  of  their  public  law  and 
policy.  Whilst  a  lien  created  by  the  lex  loci  will 
generally  be  enforced  wherever  the  property  may 
be  found,  yet  this  is  not  necessarily  so  in  pre- 
ference to  claims  arising  under  the  lex  rei  sitae. 
The  comity  extended  to  the  lex  loci  must  yield  to 
the  positive  law  and  public  interests  of  the  place 
where  the  remedy  is  sought,  (p)  "  By  the  comity  ^ ^nerai 
of  nations,  as  a  general  rule,  a  contract  valid  comity  of 
where  it  is  made,  is  valid  everywhere,  and  the  n*tioilB- 
law  of  the  place  of  the  contract  controls  as  to 
the  construction  of  it.  Without  this  rule  there 
could  not  safely  be  commercial  or  business  inter- 
course between  citizens  of  different  nations.  But 
the  laws  of  a  nation  or  state  have  not,  ex  proprio 
vigore,  any  binding  force  beyond  the  limits  of  its 
territory.  A*ny  effect  they  have  is  ex  comitate. 
And  the  judicial  tribunal  in  Pennsylvania  must 
determine  how  far  comity  is  to  be  permitted  to 
interfere  with  the  domestic  interests  and  policy 
of  the  state."  (pp) 

"  As  we  have  examined  the  effect  of  the  lex 
loci  contractus  upon  the  validity  and  effect  of 
mortgages,  where  the  rights  of  mortgagees  are 
to  be  enforced  in  different  provinces,"  we  will 
consider  the  question,  as  to  where  mortgages  of 
property  that  is  in  constant  transit  from  county 

(j>)  Per  HaH>  J.,  McCabe  v.  Blymyre,  9  Phila.  (Pa.)  615. 
{pp)  Jones  on  Chattel  Mtges.,  sec.  800. 
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Where  mort- 
gages of  pro- 
perty in  con- 
stant transit 
from  one 
county  and 
province  to 
another 
county  and 
province. 


to  county,  from  state  to  state,  and,  in  fact,  from 
the  necessities  of  trade  being  moved  in  the  usual 
and  ordinary  course  of  business,  from  the  Atlan- 
tic to  the  Pacific  coast,  are  to  be  recorded.  *  * 
"  Its  nature  requires  the  establishment  of  some 
rule  in  regard  to  the  rights  of  parties  under  a 
mortgage  of  it."  The  general  rule  is,  that  the 
place  where  its  main  office  or  place  of  business 
is  located  is  its  residence.  And  the  question  as 
to  the  effect  of  the  registration  of  a  mortgage  at 
such  place,  is  by  no  means  settled.  "  In  the 
case  of  personal  property  having  no  locality, 
except  that  of  its  owner,  who  is  presumed  to  be 
in  the  possession  and  control  of  it,  its  situation 
is  presumed  to  be  with  him  ;  and  registration  is 
required  at  the  place  of  his  residence,  if  his  pro- 
perty is  in  some  distant  state,  or  part  of  the 
state ;  so  that  he  would  come  under  the  term 
non-resident,  and  bis  property  would  be  amen- 
able to  the  jurisdiction  of  a  court  having  no 
jurisdiction  over  his  person ;  in  such  cases  the 
law  makes  no  distinction  between  personal  and 
real  property,  and  a  mortgage,  in  order  to  be 
valid,  must  be  registered  where  the  property  is 
situated.  That  this  provision  is  a  salutary  one, 
there  can  be  no  doubt ;  but  that  it  would  be 
applicable  to  a  railway  corporation,  whose  busi- 
ness compels  it  to  keep  the  greater  portion  of  its 
personal  property  in  constant  transit  from  one 
part  of  the  country  to  another,  is  a  matter  of 
grave  doubt.  The  Registry  and  Recording  Acts, 
when  applied  to  the  protection  of  purchasers  and 
creditors,  as  far  as  the  same  relate  to  chattel 
mortgages,  and  the  requirements  necessary  for 
their  renewal,  are  matters  of  statutory  precan- 
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tion  for  the  prevention  of  fraud,  in  giving  notice 
to  all  persona  of  the  encumbrances  upon  the 
property.      One  of  the  requirements,  that  the 
mortgage  be  recorded    *     *    *    at  the  place 
where  the  property  is  situated,  is  a  question  that 
is  not  easily  disposed  of  as  to  rolling  stock/' 
Take  the  case  of  one  of  the  numerous  railway 
equipment  companies,  located  in  some  city  or 
town,  on  the  line  of  some  great  railroad.     In 
order  to  fulfil  some  contract  it  needs  money,  and 
in  order  to  obtain  it,  executes  a  chattel  mortgage 
on  fifty  or  more  cars,  which  are  in  its  shops,  and 
under  its  possession  and  control  at  its  place  of 
residence,  at  the   time   when  the  mortgage   is 
executed,  but  are  subsequently  sold  or  leased  ; 
or  in  a  case   like   this:    A.   has  a   mortgage 
on   the    property   of   the    Boston   and   Maine 
railroad.      Said   mortgage   includes   the  road- 
bed, iron   and  rolling  stock;  its  freight   cars, 
to  the  number  of  a  hundred,  are  loaded ;  and 
in  the    ordinary  course  of  business   the  cars, 
being  loaded  with   through  freight,  are  trans- 
ferred over  twenty  different  roads  to  San  Fran- 
cisco; a  creditor  of  the  company  being  there, 
and  having  a   judgment,   or   commencing  an 
action  by  attachment,  levies  on  the  rolling  stock, 
it  being  a  non-resident  or  foreign  corporation — 
that  being  a  cause  for  attachment,  recovers  judg- 
ment  and  sells  the  property, — has  the  mort- 
gagee to  follow  that  rolling  stock  to  San  Fran- 
cisco, and  record  his  mortgage  there,  and  at  all 
the  intermediate  points  between  Boston  and  that 
place,  in  Jorder  to  protect  his  lien  on  the  pro- 
perty ?     This'may  seem  an  extreme  case,  but  it 
is  one  of  daily  and  constant  occurrence,  under 
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the  American  system  of  railway  management. 
It  is,  therefore,  necessary  to  adopt  some  uniform 
system — some  principle  that  shall  govern  every 
case  as  it  arises,  whether  it  be  in  different  towns, 
counties,  or  states,  in  regard  to  notice.  The  rale 
that  personal  property  follows  the  owner,  and  is 
taxable  wherever  the  owner  is,  may  be  a  safe 
rule  in  questions  of  taxation ;  but  can  it  be  in  a 
question  of  this  kind  ?  Proceedings  subjecting 
property  to  sale  op  execution  upon  judgments  in 
rem,  are  founded  upon  the  location  of  the  pro- 
perty, regardless  of  the  domicile  or  residence  of 
the  owner,  where  the  auxiliary  remedy  of  attach- 
ment secures  the  property  for  the  satisfaction  of 
such  judgment.  What,  then,  can  be  adopted  as 
a  /air  and  just  method  of  imparting  notice  to 
parties  dealing  with  movable  property,  like  the 
rolling  stock  of  a  railroad,  where  it  travels  from 
one  jurisdiction  to  another,  with  a  speed  only 
known  to  such  corporations,  is  a  question  yet  to 
be  determined.  In  New  York  the  doctrine  is 
established  that  registration  in  every  county  on 
the  line  of  the  road  is  necessary — that  it  is 
a  resident  of  every  such  county.  While  a 
railway  company  may  be  liable  to  suit  in  every 
county  or  township  through  which  its  road 
passes,  that  fact  does  not  make  it  a  resident  of 
every  such  town  or  county.  Almost  every  kind 
of  corporation  transacting  business  beyond  its 
home  office,  and  in  distant  states,  may  sue  and 
be  sued  ;  but  this  does  not  make  it  a  resident  of 
such  state,  nor  require  a  chattel  mortgage  made 
at  its  home-office  to  be  recorded  in  such  foreign 
state,  because  it  sends  portions  of  its  property  to 
be  used  there  in  its  business,  after  the  mortgage 
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is  made.     While   this  question  of  registration 
depends  in  a  great  measure  upon  state  legis- 
lation, the  jus  gentium  has  established  the  doc- 
trine that  the   lex  loci  contractus  must  govern. 
The  various  state  courts  have  assented  to  and 
affirmed  this  doctrine ;  and  if  it  is  applicable  to 
citizens  of  di  fife  rent  states,  is  it  any  less  so  to 
citizens  of  different  counties  of  the  same  state  ? 
The  courts  in  New  York  do  not  require  a  chattel 
mortgage  to  be  recorded  in  any  county  in  which 
the  property  may  be  taken,  or  the  mortgagor 
may  remove  to ;  nor  do  the  laws  of  any  other 
state  require  it.    One  registration,  in  conformity 
with  the  statute,  is  sufficient  as  to  individuals ; 
is  it  any  less  so  as  regards  corporations  ?    So 
that  applying  the  principles  of  the  law  of  nations, 
and  the  doctrine  as  established  between  indi- 
viduals, the  execution  of  a  chattel  mortgage  by 
a  railway  corporation  of  rolling  stock,  if  filed  or 
registered,  as  required  by  the  law  of  the  state 
where  executed,  will  be  valid  in  every  other  state 
wherever  the  property  may  be."  (q) 

(?)  Herman  on  Mortgagee,  pp.  171. 172, 178,  174, 175. 
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CHAPTER  IX. 

THE  REMEDIES  OP   A   MORTGAGEE   BY 
SALE. 

We  have  seen  that  one  of  the  remedies  of 
a  mortgagee  upon  default  is  that  of  foreclosure, 
but  the  remedy  most  usually  exercised  is  that 
of  selling. 

The  ordinary  mortgage  contains  a  provision 
empowering  the  mortgagee  to  sell   by  public 
auction  or  private  sale,  and  in  order  to  acquire 
possession  of  the  property  for  that  purpose,  to 
make  entry  upon  the  lands  of  the  mortgagor,  or 
wheresoever  the  goods  may  be,  and  if  need  be  to 
The  right  to  break  and  force  open  doors,  locks,  etc. ;  but  the 
does^ot°aa-  liberties  extended  to  a  mortgagee,  do  not  embrace 
£hor '  -e         the  right  to  commit  a  breach  of  the  peace,  or 
peace.  even  to  threaten  such,  in  order  to  obtain  posses- 

sion. The  moment  resistance  is  met  with,  the 
legal  remedy  of  replevin  or  trover  accrues  to 
the  mortgagee,  and  to  these  remedies  he  must 
resort. 

In  taking  possession  after  default,  it  is  not 
absolutely  essential  that  he  should  make  claim 
under  his  mortgage,  so  long  as,  in  point  of  fact, 
he  acts  by  virtue  of  it ;  but  he  should  not  make 
use  of  the  services  of  an  officer  of  the  law  to 
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deceive  the  mortgagor  into  believing  he  is  acting 
under  lawful  authority,  when  such  is  only  a  pre- 
tence, (b) 

Having  obtained  possession,  a  mortgagee  inwhatcar6 
selling  must  exercise  proper  care  and  discretion,  when  realiz- 
ed adopt  auch  means  as  would  be  adopted  by  a  JJJJJiSr  ofsale. 
prudent  man  to  get  the  best  price  that  can  be 
obtained.    He  must  use  every  exertion  to  sell 
the  property  at  the  best  price,  (c)    He  must  not 
barter  or  exchange  the  property.     He  must  sell 
only  for  money,  as  the  word  "  Sale  *  implies.  2J5Ja?£i  „ 
This  word  "  is  a  word  of  precise  legal  import  in 
law  and  in  equity.    It  means  at  all  times  a  con- 
tract between  parties  to  pass  rights  of  property 
for  money  which  the  buyer  pays  or  promises  to 
pay  to  the  seller  for  the  thing  bought  and 
sold."  (d) 

"  It  is  well  settled  that  though  a  mortgagee's 
power  of  sale  confers  a  clear  right,  it  must  be 
exercised  with  a  due  regard  to  the  purpose  for 
which  it  is  given.  A  mortgagee  with  such  a 
power  stands  in  a  fiduciary  character,  and,  un- 
like an  ordinary  vendor  selling  what  is  his  own, 
he  must  take  all  reasonable  means  to  prevent 
any  sacrifice  of  the  property  inasmuch  as  he  is  a 
trustee  for  the  mortgagor  of  any  surplus  that 
may  remain,  (e)  This  duty  is  "  to  bring  the 
estate  to  the  hammer  under  every  possible 
advantage  to  his  cestui  que  trust."  (/) 

[b)  Murray  7.  Erskine,  109  Mass.  597  :  Thornton  v.  Cochran,  51  Ala.  415. 
{e)  Orme  v.  Wright,  3  Jur.  19,  972 :  Bird  v.  Davis,  14  N.  J.  Eq.  467. 
W  Per  Justice  Wayne,  in  Williamson  v.  Berry,  S  How.  495 :  see  Edwards 
v.CottreU,iZ  Iowa  194. 
is)  Jenkins  v.  Jones,  2  Giff.  99,  108. 
if)  Per  Lord  Eldon,  Dowries  v.  Grasebrook,  3  Mer.  205. 

B.M.  14 
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It  doubtless  is  the  fact  that  though  a  mort- 
gagee or  his  assignee,  selling  under  a  power  of 
sale,  is  a  trustee  for  the  mortgagor,  yet  he  does 
not  stand  alone  in  the  position  of  a  dry  trustee. 
"  He  has  rights,  he  has  a  beneficial  interest  and 
that  interest  is  the  realizing  of  his  security,  in 
other  word  8,  getting  paid  his  mortgage  money, 
interest,  and  any  costs  he  may  incur ;  that  is 
his  right,  but  this  Court  will  not  allow  him  to 
exercise  that  right  without  a  due  consideration 
of  the  interest  of  the  mortgagor  ;  and  undoubt- 
edly the  interest  of  the  mortgagor  which  the 
mortgagee,  in  my  opinion,  is  bound  to  attend  to, 
requires  that  the  sale  shall  take  place  as  benefi- 
cially to  the  mortgagor,  as  if  the  mortgagor  him- 
self were  selling  the  property."  (g) 

When  debt  If  a  mortgagee  seizes  and  sells  a  portion  of  the 
must  stop!*  e  mortgaged  property  whereby  his  debt,  interest 
and  costs  are  satisfied,  he  must  not  sell  the 
remainder  of  the  property,  bis  title  to  which  is 
extinguished  by  bis  mortgage  being  already 
satisfied,  and,  if  be  does,  the  mortgagor  will  be 
entitled  to  an  action  of  trover,  and  can  recover 
the  full  value  of  the  goods  so  wrongfully  con- 
verted, (h)  And  a  mortgagee  must  refund  to  the 
mortgagor  any  balance  from  the  sale,  after  pay- 
ing the  mortgage-debt,  interest  and  costs  ;  (t)  for, 
as  to  this  balance,  he  stands  towards  the  mort- 
gagor in  the  relation  of  trustee,  and  all  the  reme- 
dies at  law  or  in  equity  consequent  upon  such  a 

(g)  Per  Sir  Richard  Kindersley,  Faulkner  v.  The  Equitable  Reversionary 
Interest  Society,  4  Jar.  N.  S.  12,  14:  see  Prentice  v.  Consolidated  Bank, 
13,  A.  R.  69. 

(h)  Charter  v.  Stephens,  3  Denio.  38. 

(i)  Pratt  v.  Styles,  17  How.  (N.Y.)  Pr.  211. 
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relationship,  are  open  to  the  mortgagor  to  recover 
any  such  balance  from  the  mortgagee,  (j) 

An  action  of  trover  may  be  at  the  suit  of  a  Mortgagor  of 
mortgagor  in  possession  against  a  sheriff  seizing  g^8^^ 
under  a  fi.  ja.  against  goods  of  the  mortgagor,  against 
There  may  be  trespass  to  the  possession  of  a^^1    9eiz" 
mortgagor  when  in  possession  with  the  assent 
and  by  the  will  of  the  mortgagee,  for  the  execu- 
tion does  not    bind    upon    the  goods ;    then, 
"  quoad "  these  goods,  the  sheriff  is  a  wrong- 
doer, and  the  mortgagor  would  be  entitled  to  an 
action,  (k) 

A  mortgagee,  who  has  advertized  under  his  Right  to  ad- 
power  of  sale,  has  the  right,  in  the  interest  of  all3oarn  **  e* 
parties,  to  adjourn  the  sale  from  time  to  time.  (I) 
Indeed,  if  a  mortgagee  does  not  do  so,  and  the 
property,  by  reason  thereof,  is  wilfully  sacrificed 
or  from  negligence  in  the  mortgagee,  the  sale 
fails  to  realize  enough  to  pay  off  the  mortgage 
debt,  it  will  be  a  good  defence  in  an  action  to 
recover  the  balance  of  such  debt,  that,  if  the  sale 
had  been  bona  fide  the  property  would  have  been 
sold  for  more  than  enough  to  pay  the  debt,  (m) 
and,  if  the  mortgagee  disregard  the  terms  of  the 
mortgage  and  sell  part  only  of  the  goods  at  a 
private  sale  in  an  action  for  the  balance  of  the 
mortgage  debt,  the  mortgagor  can  demand  credit 
for  the  value  of  the  goods  as  ascertained  in  the 
Court,  (n) 

(j)  Davenport  v.  McChenesy,  86  N.Y.  242. 
(*)  Corbett  v.  Sheppard,  4  U.  C.  C.  P.  43. 
(I)  Hotmer  v.  Sargent,  8  Allen  97. 
(»)  Howard  v.  Ames,  3  Met.  308. 
(n)  BoUford  ▼.  Murphy,  47  Mich.  687. 
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Whatdefici-  In  general  it  may  be  said  that  a  mortgages' 
tmlemoH-  cannot  make  a  mortgagorliable  for  a  deficiency 
gam  can  greater  than  there  would  be,  in  the  instance  of  an 
mortgagor,  ordinary  sale  fairly  conducted,  (o)  and  it  will  also 
be  a  good  defence  to  an  action  to  recover  the 
balance  of  a  mortgage  debt,  that  the  plaintiff  had 
repurchased  at  the  sale  under  the  power  in  the 
mortgage,  and  sold  again  at  an  increased  price, 
for  more  than  sufficient  to  pay  the  balance  sued 
for.  And  in  equity,  even  when  the  goods  repur- 
chased were  subsequently  exchanged  for  land, 
the  necessary  enquiries  would  be  directed,  and 
steps  taken  to  ascertain  the  true  value  of  the 
land,  in  order  that  the  defendant  might  derive 
the  benefit  of  any  profit  from  the  exchange  after 
satisfaction  of  the  mortgage  debt,  (p) 

In  all  cases  the  mortgagee  must  strictly  fol- 
low the  terms  and  stipulations  of  the  mortgage, 
and  if  the  sale  be  not  conducted  regularly,  the 
mortgagee  will  be  responsible  for  any  damages 
the  mortgagor  suffers  by  such  departure  from 
the  terms  of  the  instrument,  and  enquiry  can  be 
bad  at  any  time  by  the  mortgagor  into  the  con- 
duct of  the  sale,  (q) 
Bale  may  be  A  suit  will  lie  to  set  aside  a  sale  had  under  a 
set  aside.  poWer  0f  g^e  in  the  mortgage,  but  redress  is  less 
easy  in  such  a  proceeding  than  in  one  wherein 
it  is  sought  to  charge  the  mortgagee  with  dam- 
age resulting  from  negligence,  and  want  of  care 
in  selling  the  property.  In  the  former  case  the 
court  will  not  interfere  if  the  power  of  sale  has 

(o)  Stoddan  v.  Detiison,  38  How.  (N.Y.)  Pr.  296. 

(p)  Anna  v.  Dornan,  10  U.  C.  C.  P.  299 :  see  Fox  and  Mackreth,  1  V?h. 
and  T.  Lg.  Cases,  1st  Am.  Ed.  105 :  Morrison  v.  Judge,  14  Ala.  182. 
(q)  Freeman  v.  Freeman,  17  N.  J.  Eq.  44,  47. 
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been  exercised  bona  fide,  and  for  the  purpose  of 
realising  the  debt,  and  without  collusion  with 
the  purchaser,  even  though  the  sale  be  very  dis- 
advantageous, unless  the  price  be  so  low  as  in 
itself  to  be  evidence  of  fraud,  (r) 

If  there  has  been  collusion  whereby  the  goods 
have  brought  a  very  inadequate  price,  then  not 
alone  the  mortgagor,  but  the  mortgagor's  as- 
signee in  bankruptcy,  has  a  right  to  be  heard 
against  the  validity  of  the  sale.  (*) 

There  may  be  such  a  thing  as  fraudulent  where  fraud 
undervalue,  which  simply  means  a  gross  under-  ^Se*4"  m  the 
value,  such  as  shews  either  actual  and  inten- 
tional fraud,  or  gross  negligence,  constituting  in 
the  view  of  equity  a  fraud  on  the  mortgagor,  (t) 
When  such  exists,  then  the  sale  will  be  set  aside, 
even  though  there  does  not  exist  the  least  inten- 
tional wrong.  The  error  may  be  one  of  judg- 
ment, yet  the  rule  is  imperative  that  "  a  mortga- 
gee must  act  in  these  matters  as  a  provident  owner 
tfouM,"  and  ignorantia  juris  non  excusaU  Fraud 
vitiates  all  things,  and  when  there  is  collusion 
between  the  mortgagee  and  mortgagor  to  so  con- 
duct the  sale  as  to  lessen  the  chances  of  creditors, 
then  it  is  probable  that  even  they  would  be  per- 
mitted to  oppose  the  sale,  if  the  fraud  could  be 
brought  home  to  the  purchasers  ;(u)  but  the  mort- 
gagor must  act  with  reasonable  promptitude. 
He  cannot,  knowing  of  the  wrong,  lie  by  and  do 

(r)  Davey  v.  Bowman,  1  DeG.  A  J.  585,  577 :  Warner  v.  Jacob,  30  Ch.  D. 
320. 

(«)  Robiruon  v.  Blus ,  121  Mass.  428. 

(«)  Latch  ▼.  Furlong,  12  Gr.  806:  Crawford  v.  Meldrwm,  3  U.  C.App. 

113  cases  there  cited. 

(*)  Gordon  v.  Clapp,  113  Mass.  835. 


Digitized  by 


Google 


214  BARRON   ON  MORTGAGES,    ETC. 

nothing.  If  he  does,  he  may  lose  hie  rights,  if 
a  sale  be  made  to  third  parties,  innocent  of  the 
irregularity  or  fraud  practised  in  the  sale,  (v) 
and,  of  course,  it  he  take  the  benefit  of  the  sale 
in  any  way,  as  by  consenting  to  an  application 
of  the  surplus  proceeds  of  the  sale,  to  the  satis- 
faction of  an  execution  against  himself,  he  will 
be  estopped  from  afterwards  objecting  to  the 
sale,  (w) 

Astoadver-       It  is  most  important  to  advertise  and  give 
tising.  every  publicity  to  the  sale  which  is  possible,  and 

which  a  prudent  proprietor  would  use,  to  have 
the  sale  conducted  under  the  circumstances  of 
the  greatest  advantage,  (x)  Especially  is  this 
important  when  the  power  to  take  possession 
and  sell  requires  advertisement,  but  failure  to 
advertise  does  not  entitle  the  mortgagor  to 
regain  possession  of  the  property,  (y)  "  It  is  the 
ordinary  custom  before  a  sale  by  auction  to  give 
every  publicity  to  it  by  advertisement  in  the 
newspapers,  and  by  hand  bills.*"  (z)  And  so 
secure  are  the  rights  of  a  mortgagor  to  have  a 
sale  properly  conducted,  that  it  is  no  answer  to 
make,  when  he  seeks  his  remedies,  that  he  dis- 
entitled himself  to  relief,  because  he  employed 
puffers  at  the  sale ;  (a)  but  he  must  not  be  guilty 
of  conduct  which  has  the  effect  of  prejudicing 
the  efforts  of  the  mortgagee  to  secure  a  good  and 

(v)  Wylder  v.  Crane,  53  111.  490. 
(w)  McConnell  v.  People,  71  111.  481. 

(.r)  Marriott  v.  Anchor  Reversionary  Company,  7  Jur.  N.  S.  155. 
(y)  Whitaker  v.  SigUr,  44  Iowa.  419. 
U)  Spragge,  V.  C,  Richmond  v.  Evans,  8  Gr.  518. 
(a)  Matthie  v.  Edwards,  16  L.  J.  Ch.  405  :  S.  C.  11  Jur.  761 :  Richmond 
v.  Evans,  supra. 
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proper  sale.    If  he  interferes  with  the  sale,  or  Effect  of 
serves  notices,  or  otherwise  acts  so  as  to  discour-  ™£^ring 
age  bidding,   then   no  remedy  is  open  to  the  w*th  sale, 
mortgagor,  and  he  most  suffer  the  consequence 
of  his  own  acts,  (b) 

A  power  of  sale,  however  provided,  does  not 
compel  the  mortgagee  to  pursue  that  method  of 
realizing  upon  his  security.     It  is  a  cumulative  Power  of 
remedy.    The  mortgagee's  title  becomes  abso-  |£t?v  *  cumu* 
lute,  subject  to  the  mortgagor's  right  to  redeem,  remedy, 
which  the  latter  may  exercise  within  a  reasonable 
time.    Even  though  the  mortgage  stipulate  that 
upon  a  sale  the  mortgagor  shall  be  paid  over  all 
the  proceeds  after  payment  of  the  mortgage  debt, 
still  the  mortgagee  is  not  compelled  to  resort  to 
sale,  (c) 

A  provision  for  sale,  after  forfeiture  has  occur- 
red, so  that  the  title  becomes  vested  in  the  mort- 
gagee, does  not  extend  the  time  for  payment  in 
favor  of  the  mortgagor,  nor  does  it  in  any  way 
add  to,  or  give  to,  the  interest  of  the  mortgagor 
greater  strength,  (d)  The  mortgagee  is  notKetention  of 
liable  because  he  retains  the  property,  declining  leM?onoF°* 
to  make  sale  of  it,  the  simple  result  of  his  so  property  pro- 

_  longs  right  of 

doing  being  that  the  mortgagor's  right  to  redeem  redemption, 
is  prolonged,  (e) 

It  is  quite  possible  for  the  mortgagor  to  set  up  Effect  of  ver- 
a  verbal  contract  for  the  extension  of  time  for  J**1  c°ntract 

for  extension 

payment,  based  upon  a  new  consideration,  and  of  time, 
if  such  verbal  contract  be  shown  to  exist,  then  a 

(6)  Hall  v.  Ditson,  55  How.  (N.  Y.)  Pr.  19 :  S.  C.  6  Abb.  N.  C.  198. 

(c)  NicholU  v.  Webster,  1  Chand.  (Wis.)  203:  Dur/ee  v.  Grinnell,  69  IU. 
371:  MeConmll  v.  Scott,  67  111.  274. 

(d)  Dur/ee  v.  Grinnell,  supta. 

(«)  Bradley  v.  Redmond,  42  Iowa  452. 
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mortgagee  cannot,  when  there  is  a  redemise 
clause  in  the  mortgage,  or  by  implication  the 
mortgagor  is  to  retain  possession,  take  possession 
without  constituting  himself  a  wrong-doer.  Gen- 
erally speaking,  the  mortgage  provides  that  the 
mortgagee  may  sell  at  private  sale.    This  he 
may  do,  notwithstanding  provision  is  also  made 
for  a  sale  by  public  auction.     In  neither  case  is 
notice  necessary  to  the  mortgagor,  unless  the 
instrument  demands  it ;    (/)  but  the  circum- 
stances surrounding  a  private  sale  will  be  scan- 
ned very  jealously,  to  see  if  fraud  or  negligence 
has  taken  place  in  the  conduct  of  the  sale,  (g) 
Purchaser         Unless  fraud  exists,  the  sale  to  the  purchaser 
^e^exoept  a'  private  sale  will  pass  to  him  a  good  title,  even 
when  fraud   without  notice  to  the   mortgagor,  though  the 
proper  course  is  to  give  formal  notice  of  intention 
to  sell,  whether  the  sale  be  private  or  by  public 
Noticeof sale,  auction ;  (h)   but  the  giving  of  the  notice  is 
optional  with  the  mortgagee.     Should  the  mort- 
gage stipulate  for  notice  to  be  given  before  a  sale 
is  made,  generally  the  mode  and  time  allowed 
in  giving  notice  is  also  set  forth,  but  when  this 
is  not  done,  and  simply  notice  required,  then  the 
circumstances  of  each  particular  case  governs 
the  proceedings  regarding  notice.     The  notice 
given,  the  time  fixed  for  sale,  and  the  conduct 
of  the  proceedings  might,  in  one  case,  be  reason- 
able and  proper,  yet  in  another  case,  from  a 
variety  of  causes,  might  be  insufficient,  unsuit- 
able, and  result  in  much  injury ;  but  the  onus  is 

( f )  Ballon  v.  Cuuningkam,  60  Barb.  (N.  T.)  425:  Chamberlinv.  Martin,  43 
Barb.  (N.  Y.)  607. 

(?)  Dane  v.  Mallory,  16  Barb.  (N.  Y.)  46. 
(h)  Wylder  v.  Crane,  63  IU.  490,  493. 
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od  him  who  attacks  the  proceedings  to  show 
wherein  they  have  produced  harm,  (i) 

If  the  mortgage  provides  for  notice  being 
given,  then  the  form  of  notice,  the  mode  and 
manner  of  giving  it,  as  prescribed  by  the  mortgage 
must  be  followed  strictly,  though  informalities 
and  omissions  in  the  notice,  which  cannot  detract 
from  the  sale,  or  prejudicially  effect  the  interests 
of  the  mortgagor  or  lienholders,  will  not  invali- 
date the  sale :  thus,  for  example,  the  omission  of 
the  year,  when  the  time  fixed  was  such  as  there- 
by to  denote  the  year,  or  neglecting  to  state 
whose  property  was  to  be  sold  are  not  such 
wrongs  in  the  conduct  of  a  sale,  which  would 
render  the  notice  ineffectual ;  (j)  nor  will  a  state- 
ment of  the  amount  due  on  the  mortgage,  incon- 
siderably or  slightly  in  excess  of  the  true  amount, 
be  fatal,  (k) 

Not  infrequently  is  the  property  of  others  put  Property  of 
up  and  sold  at  the  auction  held  by  a  mortgagee.  ^{^  atmor? 
In  fact,  in   Ontario,  it  has   to  a  great  extent  gagee's  sale, 
become  a  custom  at  farm  sales  to  grant  permis- 
sion for  the  sale  of  articles  belonging  to  others 
than  those  who  control  the  sale.     It  does  not 
follow,  as  a  matter  of  course  that  joining  in  this 
custom,  when  the  sale  is  by  a  mortgagee  of  mort- 
gaged property,  will  avoid  a  sale :  if  no  injury 
is  worked  to  the  mortgagor  then  he  cannot  com- 
plain, and   it  has  been  held  that  in  a  sale  of 
books,  the  sale  cannot  be  invalidated,  because 
other  books  belonging  to  other  persons  are  put 

(0  Wilson  v.  Bratman,  27  Gal.  258. 

(J)  WaiU  v.  Denuon,  51  IU.  319  :  Finch  v.  Sink,  46  111.  169  :  McCormeU 
▼.  Scow,  67  IU.  274. 
(*)  Ramsey  v.  Merriam,  6  Minn.  168. 
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upon  the  catalogue  and  sold  with  the  books 
named  in  the  mortgage.  {I) 
As  to  sale         When  it  is  self-evident  that  a  sale  of  the  pro- 
in^ulk81*  °r  P^y  separately  and  in  parcels  would  bring  more 
than  disposing  of  the  whole  in  balk,  then  the 
mortgagee  will  be  liable  in  damages  for  wrong- 
fully conducting  the  sale  :  thus,  if  a  number  of 
horses  are  sold  in  one  lot,  when,  if  sold  separ- 
ately, they  would  have  brought  increased  prices, 
the  mortgagee  will  be  responsible,  and  the  fact 
of  buyers  being  present,  for  the  purpose  of  buy- 
ing single  horses,  will  indicate  at  once  that  the 
sale  was  improvidently  conducted,  and  the  quan- 
tum of  damages  against  the  mortgagee,  will  be 
the  difference  between  the  amount  brought  at 
the  sale,  and  the  amount  that  would  have  been 
realized  had  the  horses  been  sold  separately  and 
apart,  (m) 
Mortgagee         It  is  a  rule  that  a  trustee  must  not  buy  at  his 
^^f,*thi8own  sale,  but  this  rule  does  not  seem  to  apply  to 
mortgagees  of  personal  property.     As  to  them, 
it  is  the  general  rule  that  they  may  buy,  for  it  is 
not  against  public  policy ;  but  there  must  be 
the  most  strict  observance  of  fairness  and  good 
faith,  and,  if  there  is  any  abuse  of  his  power,  the 
property  will  still  be  held  simply  as  security  for 
the  debt,  (n) 

"  The  inconvenience  and  expense  of  a  resort 
to  the  equity  powers  of  courts  to  effect  such  fore- 
closures, which  would  be  the  probable  conse- 
quence of  denying  to  mortgagees  the  right  to 

(/)  Waite  v.  Deniton,  51  IU.  319 
(m)  Hungate  v.  Reynolds,  72  IU.  425. 
(n)  Lyon  v.  Jones,  6  Hump.  533. 
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purchase,  might  be  productive  of  greater  oppres- 
sion to  mortgagors  than  could  result  from  main- 
taining   that  right.       Unfortunately,   injustice 
cannot  always  be  prevented  by  subjecting  sales 
to  the  direct  control  of  courts,  and  such  control 
should  not  be  assumed  unless  experience  has 
demonstrated  its  necessity.     The  practice  has 
prevailed  in  this  state  from  a  very  early  day  of 
allowing   mortgagees  to  become  purchasers  at 
sales  conducted  by  them,  under  powers  contained 
in  mortgages  of  real  estate;  and  that  course  is 
now  sanctioned  by  statute.     The  long  conti- 
nuance of  this  practice,  and  the   approbation 
which  it  has  received  from  the  legislature,  afford 
strong  evidence  that  no  great  inconvenience  or 
injustice  arises  from  it,  and  it  is  not  perceived 
why  a  similar  course,  in  sales  under  mortgages 
of    chattels,  would    be   attended    with   greater 
danger."      At   all  events  the  sale  is  not  void 
but  voidable;  and  can  only  be  avoided  by  the 
mortgagor,  (o)     The  safer  course,  however,  is  for 
the  mortgagee  not  to  buy  at  his  own  sale  :  if 
legal,  the  effect  is  to  bar  the  mortgagor's  right 
to  redeem,  a  right  which  the  courts  guard  most 
jealously,  hence,  it  has  been  held,  that  if  a  mort- 
gagee buy  at  his  own  sale,  it  is  illegal,  unless 
done  by  the  consent  of  the  mortgagor,  (p)  Such 
a  purchase  is  none  the  less  illegal  because  made 
by  a  third  party  for  and  in  behalf  of  the  mort- 
gagee, {q)  and  if  the  mortgagee  resell  at  a  profit, 
the  mortgagor  may  claim  such  profit,  (r) 

(o)  Olcott  v.  Tioga  R.  R.  Co.,  27  (N.  Y.)  546. 

(p)  Hungate  v.  Reynolds,  72  111.  425  :  Waite  v.  Venison,  61  HI.  319  :  Im- 
boden  v.  Hunter,  23  Ark.  622. 

[q)  Pettibone  v.  Perkins,  6  Wis.  616 :  Phares  v.  Barbour,  49  111.  370 : 
Alger  ▼.  Farley,  19  Iowa  618. 
(r)  Cunningham  v.  Rogers,  14  Ala.  147. 
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Consent  of  Of  course  a  consent  by  the  mortgagor  to  a  pur- 
mortgage©  *°  chase  by  the  mortgagee  overcomes  any  objection, 
baying.  and  the  sale  will  not  be  set  aside,  and  the  mort- 
gagor be  let  in  to  redeem,  when  the  mortgage 
permits  the  mortgagee  to  buy  at  bis  own  sale,  or 
when  consent  has  been  given  by  the  mortgagor 
to  such  a  coarse.  (*) 

After  a  purchase  by  the  mortgagee  then  the 
mortgage  becomes  satisfied  and  discharged,  and 
is  at  an  end,  the  chattels  becoming  the  property 
of  the  mortgagee,  who  no  longer  is  mortgagee, 
but  owner ;  hence,  if  he  then  permits  the  pro- 
perty to  remain  in  the  possession  of  the  mort- 
gagor, he  runs  no  risk  at  the  instance  of  the 
creditors  of  the  mortgagor,  who  cannot  levy  upon 
it  by  execution,  (t) 

If  the  mortgage  contain  a  power  to  the  mort- 
gagee to  bid  at  any  sale  conducted  by  himself, 
then  of  course  no  objection  can  be  afterwards 
made  to  the  mortgagee  acting  under  the  express 
stipulation. 

On  sale  most  A  mortgagee  is  not  compelled  to  sell  for  cash, 
morteagor  ^e  can  ^e  re^u*re^  by  the  mortgagor  to  account 
for  cash.  for  the  sa le  of  the  property  in  cash,  but,  he  may 
waive  a  provision  expressly  requiring  the  pro- 
perty to  be  so  8old,and  sell  on  credit.  He, however, 
assumes  all  risk,  the  title  passing  to  the  pur- 
chaser, and  he  becoming  accountable  to  the 
mortgagor,  (u) 

(s)  Godell  v.  Dewey,  100  IU.  306  :  Emmons  v.  Hawn,  75  Ind.  356. 

U)  Cookson  v.  Swire,  L.  R  9  App.  Gases  653 :  Emmons  y.  Hawn,  75  Ind. 

(«)  Williams  v.  Hatch,  36  Ala.  336. 
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If  the  sale  is  properly  conducted,   then  the  Deficiency 
mortgagee  may  recover  any  deficiency  after  apply-  S^tnort- 
ing  the  proceeds  of  the  sale  towards  payment  gag0*- 
pro  tanto  of  the  mortgage  debt,  (v) 

A  mortgagee  who  sells  property  under  his  What  it  sold 
mortgage,  does  not  sell  his  own  title  to  the  pro- 
perty, bat  merely  that  which  he  acquired  through 
the  mortgage.  The  public  have  notice  of  this, 
and  a  purchaser,  at  such  a  sale,  cannot  after- 
wards succeed  in  an  action  against  the  mort- 
gagee, because  the  property  has  been  taken  from 
him  by  the  rightful  owner.  There  is  no  war- 
ranty of  title  on  such  a  sale,  (w) 

There  is  generally  in  every  mortgage  an  express 
provision  entitling  the  mortgagee  to  enter  the 
premises  of  the  mortgagor  to  get  possession  of, 
and  remove  the  mortgaged  goods;  but,  apart 
from  such  an  express  proviso,  this  right  arises 
by  implication  ;  that  is,  of  course,  when  and  so 
soon  as  he  is  entitled  to  possession.  Having 
the  right  of  property,  all  that  remains  to  entitle 
him  to  possession,  is  the  right  thereto,  and  when 
he  can  combine  both  rights  in  himself,  then  he 
is  privileged  to  go  upon  the  mortgagor's  land  to 
get  possession  of  the  mortgaged  chattels,  as  he 
would  be,  had  the  mortgagor  sold  him  property 
situated  upon  his  premises ;  (x)  but  the  mort- 
gagee, in  exercising  such  right,  ought  not  to  do  so, 
otherwise  than  in  a  peaceable  and   reasonable 


(v)  Chamberlin  v.  Martin,  43  Barb.  (N.  Y.)  607. 

(w)  Shepherd  v.  Earle$ ,  13  Hun.  (N.  Y.)  651 :  Harrit  v.  Lynn,  25  Kant 
281. 

(x)  McGregor  v.  McNeil,  32  C.  P.  538 ;  Walfe   v.  Home,  2  Q.  B.  D. 
355:  Saint  v.  PelUy,  L.  R.  10  Ex.  137. 
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manner  (y) ;  and  it  appears  cannot  justify  an 
entry  on  the  land  of  another  for  the  purpose  of 
taking  his  own  property  unless  he  shews  that  it 
was  upon  the  land  without  any  fault  or  m 
on  his  part,  (z) 

(y)  McNeal  v.  Emerson,  15  Gray  (Mass.)  384. 
(«)  Read  v.  Smith,  Ber.  173. 
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CHAPTER    X. 

THE  MORTGAGEE'S  RIGHTS  AND  REM- 
EDIES AS  AGAINST  THE  LANDLORD. 

Though  it  is  said,  with  some  doubt,  that  a 
mortgagee  is  entitled  to  the  possession  of  goods 
mortgaged,  as  against  everybody  including  the 
mortgagor,  when  the  redemise  clause  is  omit- 
ted ;  (a)  this  must  not  be  understood  to  be  an 
inflexible  rule. 

As  against  landlords  and  other  persons  having 
a  right  of  distress  against  the  grantor,  the  rule 
may  find  exceptions. 

"  A  distress  "  is  defined  as  the  taking,  without  Meaning  of 
legal  process,  cattle,  or  goods,  as  a  pledge  to  com-  tress."  W" 
pell  the  satisfaction  of  a  demand,  the  perform- 
ance of  a  duty,  or  the  redress  of  an  injury.  (6) 
With  the  exception  of  fixtures,  (c)  animals  ferce 
naturce,  (d)  things  in  actual  use,  (e)  things  in 
the  custody  of  the  law,  (/)  goods  delivered  to  a 
third  person  in  the  way  of  his  trade,  (g)  goods  of 
a  lodger,  and  a  few  other  exceptions,  {h)    All 

(a)  See  Porter  v.  Flintoft,  supra,  and  p.  151,  et  teq. 
(6)  WoodfaU's  L.  and  T.  11th  edition,  p.  374. 

(c)  Hellawell  v.  Eastwood,  6  Ex.  295. 

(d)  Co.  Lit.  47,  BuUen  90. 

(e)  Simpson  v.  Hartopp,  1  Smith  L.  G.  4,  Am.  Edn.  187. 
(/)  WoodfaU's  L.  and  T.,  p.  403. 

(?)  Swire  v.  Leach,  34  L.  J.  C.  P.  150. 
(*)  B.  S.  0. 1887,  cap.  143,  s.  27. 
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cattle,  good 8  and  chattels,  found  upon  the  de- 
mised premises,  the  property  of  the  tenant,  may 
be  distrained  for  rent  due  to  a  landlord  from  his 
tenant.  Only  the  property  of  the  tenant  or  per- 
son who  is  liable  for  the  rent  can  be  distrained ; 
R.  8. 0„1887, "  but  this  restriction  shall  not  apply  in  -favour  of 
28.  '*  a  persou  claiming  title  under  or  by  virtue  of  an 
execution  against  the  teuant,  or  in  favour  of  any 
person  whose  title  is  derived  by  any  purchase, 
gift,  transfer,  or  assignment  from  the  tenant, 
whether  absolute  or  in  trust,  or  by  way  of  mort- 
gage or  otherwise,  nor  to  goods  on  the  premises 
in  the  possession  of  the  tenant  under  a  contract 
for  purchase,  or  by  which  he  may  or  is  to  become 
the  owner  thereof  upon  performance  of  any  con- 
dition, nor  where  goods  have  been  exchanged 
between  two  tenants  or  persons  by  the  one  bor- 
rowing or  hiring  from  the  other  for  the  purpose 
of  defeating  the  claim  of,  or  the  right  of  distress 
by  the  landlord;  nor  shall  the  restriction  apply 
where  the  property  is  claimed  by  the  wife,  hus- 
band, daughter,  son,  daughter-in-law,  or  son-in- 
law  of  the  tenant,  or  of  any  other  relative  of  his, 
in  case  such  other  relative  lives  on  the  premises 
as  a  member  of  the  tenant's  family/*  (t)  There- 
fore though  a  mortgagee  may  have  the  right  to 
possession  of  the  mortgaged  property,  that  right 
may  be  lost  by  a  distress  being  regularly  made  at 
the  instance  of  a  landlord  of  the  premises  upon 
which  the  goods  are  at  the  time  of  the  distress. 
The  reason  is  that  the  landlord  has  a  lien  upon 
these  goods,  in  respect  of  the  place  in  which  they 
are  found,  and  not  in  respect  of  the  person  to 

(/)  R.  8.  O.  1887,  cap   143,  s.  28. 
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whom  they  belong,  (j)  But  the  landlord,  even 
after  distress,  may  lose  his  right  to  the  goods, 
when  the  distress  is  not  succeeded  by  the  goods 
continuing  in  the  custody  of  the  law ;  as,  for 
instance,  where  they  are  allowed  to  remain  in 
the  possession  of  the  tenant  for  a  considerable 
time,  he  being  constituted  the  landlord's  agent 
for  that  purpose ;  in  such  a  case,  a  mortgagee 
who  succeeds  in  removing  the  goods  under  his 
mortgage,  will  be  preferred,  (k) 

When  the  property  of  another  is  seized  under  Landlord's 
the  large  powers   of  the  landlord,  the  latter  g£S£^ 
should  proceed  with  regularity,  and  therefore,  against  ten- 
when  after  distress,  the  landlord  takes  no  further  irre^aiar  as 
proceedings  for  some  days — makes  no  inventory,  agM^tmort- 
no  appraisement,  no  notice  of  sale — he  cannot 
then  resist  the  right  of  a  mortgagee  to  the  pro- 
perty ;  while  of  course  the  tenant  has  a  right  to 
waive  all  statutable  formalities,  he  cannot  do  so 
as  regards  the  property  of  another.  (I) 

A  mortgagor  is  not,   by  reason   of  his  re-Wnenm<>rt- 
lationship   to  the    mortgagee,   bound   to  pre-  qufred  to  pro- 
vent   the   mortgaged    goods  from    being    dis- J^.^^^*9 
trained    for    rent,    after    the    mortgagee   has  lord, 
taken  possession,  (m)    When  a  mortgagee  has 
taken  possession  of  the  mortgaged  goods,  and 
allows  them  to  remain  on  the  mortgagor's  prem- 
ises, without  any  request  from  the  mortgagor, 
and  while  they  so  remain, (the  mortgagor's  family 

(j)  Woodfall  s  L.  and  T.,  p.  896. 

(*)  Roe  v.  Roper,  23  U.  C.  C.  P.  76 :  King  v.  England,  4  B.  and  S.  784. 

(I)  Whimell  v.  Gifard,  30  O.  R.  1 :  see  Wood  v.  Nunn,  5  Bing.  10 : 
Cramer  v.  Mott,  L.  R.  5  Q.  B.  357 :  Swann  v.  Lord  Falmouth,  8  B.  and  C. 
456:  Roe  v. Roper,  23  C.  P.  76. 

(iw)  England  v.  Marsden,  L.  R.  1  C.  P.  529. 

B.M.  15 
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residing  on  the  premises)  rent  falls  due,  for  which 
the  landlord  distrains,  the  mortgagee  having 
paid  the  rent  cannot  recover  it,  in  a  suit  against 
the  mortgagor.  The  reason  is  that  the  mortgagee 
having  the  right  of  property  and  also  the  posses- 
sion, he  is  so  far  like  unto  an  owner  of  the  goods 
distrained,  that  his  position  is  that  of  one  who, 
choosing  to  place  his  own  goods  upon  the  prem- 
ises of  another,  cannot  set  up  as  a  compulsory 
payment,  a  payment  he  has  been  obliged  to  make 
in  order  to  release  his  goods.  When  a  mort- 
gagee takes  possession,  the  goods  become  his 
absolute  property,  and  he  not  only  has  a  right 
to  take  them  away,  but  it  is  his  duty  to  do  so, 
and,  if  he  leaves  them  upon  the  land,  his  doing 
so  is  precisely  the  same,  as  if  he  places  his  own 
goods  upon  the  demised  premises  without  the 
mortgagor's  consent,  and  the  landlord  comes 
and  distrains  them,  (n) 

Case,  differ-       But  the  case  is  very  different  when,  after  seiz- 
g^dBhfeftonure  by  the  mortgagee,  the  goods  are  left  upon 
premises  at   the  demised  premises  at  the  request  and  direct 
mortgagor,     instigation  of  the  mortgagor,  then,  if  distrained 
upon  for  rent,  the  mortgagee,  having  paid  the 
amount,  can  recover  the  same  from  the  mort- 
gagor; (o)    and  likewise  can  recover  the  rent 
from  a  third  person,  if  such  third  person  is  liable 
therefor,  and  the  goods  are  left  or  placed  upon 
the  demised  premises  at  the  request  of  such  third 
person,  or,  so  far  for  his  benefit,  that  a  request 
will  be  implied  ;  but  if  &uch  third  person  is  under 
no  duty  or  obligation  to  pay  the  rent,  then  no 

(n)  Per  Erie,  C.  J.,  England  v.  Martden,  L.  R.  1  C.  P.  p.  631. 
(o)  Exall  v.  Partridge,  8  T.  R.  308. 
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privity  arises  between  the  parties,  and  a  payment 
by  the  mortgagor  to  release  his  goods,  would  so 
for,  be  in  law,  a  voluntary  payment,  that  no 
action  will  lie  against  such  third  person  for  its 
recovery,  (p) 

By  11  Geo.  2,  cap.  19,  s.  1,  a  landlord  may  n  Geo.  2, 
within  thirty  days  seize  the  goods  and  chattels cap  19, 8"  * 
of  the  tenant  wheresoever  they  are  found, 
provided  the  tenant  has  fraudulently  or  clan- 
destinely removed  them  to  prevent  the  land- 
lord distraining.  But  this  statute  only  relates 
to  the  goods  of  the  tenant,  not  to  the  goods  of  a 
stranger;  (q)  therefore  goods,  to  the  possession 
of  which  a  mortgagee  has  the  right,  when  once  re- 
moved from  off  the  demised  premises,  are  no  lon- 
ger liable  to  distress.  Where,however,  default  has 
not  been  made  in  the  mortgage,  and  the  mortgage 
contains  a  redemise  clause,  then  the  property 
mortgaged,  if  fraudulently  or  clandestinely  re- 
moved, can  be  followed  and  seized  within  the 
thirty  days  followed  by  statute ;  but  the  landlord 
must  be  satisfied  that  the  goods  were  removed  to  . 
elude  a  distress;  (r)  and  the  rent  must  have  been 
in  arrear  at  the  time  of  the  fraudulent  removal, 
(*)  though  it  was,  at  one  time,  doubted  if  a  land- 
lord could  not  follow  and  distrain  goods,  fraud- 
ulently removed  from  the  premises  the  night 
before  the  rent  became  due.  (t)  In  view  of  the  fact 
that  the  landlord  may  so  follow  the  goods,  and 

(p)  Herring  v.  Wilson,*  O.  R.-607. 
fa)  Foulger  v.  Taylor,  5  H.  and  N.  202. 
(r)  Parry  v.  Duncan,  7  Bing.  243. 

(•)  Watson  v.  Main,  3  Esp.  15 :  Rand  v.  Vaughan,  1  Bing.  N.  C.  767 : 
Dibble  v.  Bowater,  2  £1.  and  Bl.  564. 
(0  Farneux  v.  Fotherby,  4  Camp.  136. 
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the  mortgagee  be  powerless  to  act  when  the 
mortgage  contains  a  redemise  clause,  and  in 
view  of  the  doubt  existing  as  to  the  mortgagee's 
right  to  possession,  even  when  a  redemise  clause 
is  omitted,  it  might  be  judicious  to  provide  for  a 
right  to  possession  in  the  mortgagee,  when  the 
goods  are  removed  from  off  the  premises  for  any 
such  purpose,  then  on  the  instant  of  removal  the 
mortgagee's  rights  arise,  the  ownership  of  the 
property  at  once  passes,  and,  because  the  goods 
are  no  longer  the  property  of  the  tenant,  the 
landlord's  right  to  pursue  the  property  at  once 
ceases. 

Landlord  The  statute  enabling  a  landlord  to  sell,  (u) 

cannot  buy    impiieg  that  there  shall  be  a  vendor  and  a 

in  at  hi*  own       r 

sale.  purchaser,  and  the  landlord  cannot  himself  be 

both  vendor  and  purchaser.  The  sale  must  be 
to  a  third  person,  (v)  Therefore,  if  a  landlord 
distrains  upon  mortgaged  goods,  and  becomes 
himself  the  purchaser,  the  mortgagee  may  main- 
tain trover  for  the  goods,  and  because  the  pro- 
perty by  the  sale  never  vests  in  the  landlord,  he 
cannot  successfully  set  up  a  lien  for  his  rent,  (w) 
Even  with  The  mortgagor's  consent  to  the  landlord  becom- 
°°nrt  Ua  or  *n8  Purc^a8er>  would  not  over-ride  the  general 
rule  of  law,  because  his  consent  is  not  the  con- 
sent of  the  owner  of  the  property ;  but  if  the 
tenant,  being  the  owner  of  property,  consent  to 
the  landlord  taking  them  at  an  appraised  price, 
the  property  will  pass  to  the  landlord,  and  he 
will  hold  it,  as  against  a  creditor  whose  execution 

(u)  2  W.  and  M.  chap.  5. 

(v)  King  v.  England,  4  B.  and  S.  782. 

(w)   Williams  v.  Grey,  23  U.  C.  C.  P.  561. 
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has  subsequently  issued,  provided,  of  course, 
there  is  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession ;  (x) 
and  the  law  is  not  different  if  a  bailiff  is  inter- 
posed and  he  after  an  unsuccessful  attempt  to 
sell  the  property,  sell  with  the  tenant's  consent 
to  the  landlord  ;  then  if  the  tenant  remains  in 
possession  as  before,  though  a  stranger  be  put 
in  charge,  the  sale  will  be  of  no  avail  as  against 
creditors,  subsequent  purchasers  and  mortgagees, 
unless  there  be  registered  a  bill  of  sale,  or  there 
be  immediate  delivery,  and  an  actual  and  con- 
tinued change  of  possession,  {y) 

If  the  landlord  obtain  the  surrender  of  a  lease  Effect  of  sur- 
from  his  tenant,  then  the  whole  of  the  property  [andlord^on 
becomes  legally  vested  in  the  landlord  without  mortgagee's 
the  existence  of  any  tenancy,  and  if,  prior  to  ^owingcropa 
such  surrender,  the  tenant  has  granted  a  mort- 
gage on  the  growing  crops,  which  the  landlord  is 
put  to  expense  in  cultivating  and  gathering, 
then  the  mortgagee  cannot  claim  as  against  the 
landlord  a  greater  sum  than  the  surplus,  after 
paying  the  expense  of  cultivation  and  gathering, 
and  if  the  landlord  had  before  surrender  dis- 
trained for  his  rent,  by  reason  of  which  distress 
the  surrender  is  made,  then  the  amount  which 
would  be  coming  to  the  mortgagee  would  be  still  j^^iord  not 
further  reduced  by  the  amount  of  the  rent  and  within  class 
expenses  of  the  distress,  (z)    Where  the  landlord  protected8  by 
distrains,  but  his  distress  is  illegal,  and  a  mort-  **}e  9hftttel 

Mortgage 

gagee  brings  an  action  of  trover,  the  landlord  Act. 

(*)  Wood*  v.  Rankin,  18  U.  C.  C.  P.  44. 

(y;  Burnhamv.  Waddell,  28  C.  P.  268,  8  A.  R.  288. 

(t)  Clement*  v.  Matthews,  L.  B.  11  Q.  B.  D.  808. 
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cannot  set  up  the  invalidity  of  the  mortgage 
under  the  Chattel  Mortgage  Acts,  because  he  is 
neither  a  creditor,  nor  subsequent  purchaser,  or 
mortgagee  within  that  statute,  (a)     There  is 
nothing  to  prevent  a  landlord  taking  a  mort- 
L&ndlord's    gage  to  secure  his  rent.     Should  he  do  so,  he 
Buch^not       ^oe8  no*  (un^ess  ke  80  expressly  agree)  waive  his 
waived  by  his  rights  as  landlord,  including  that  of  distress; 
gtgeto  secure  therefore  his  failure  to  record  his  mortgage,  or 
his  rent.        jhe  invalidity  of  the  instrument  for  some  defect 
arising  under  the  statute,  may  be  found  to  be 
immaterial  when  his  rights  as  landlord  can  be 
enforced ;  in  fact  his  omission  to  register  his 
mortgage  would  rather  indicate  the  landlord's 
intention  to  retain  unto  himself  his  full  rights 
as   landlord.      These    rights   can   be  enforced 
against  third  parties,  but  those  of  a  mortgagee 
may  not  be,  hence  it  is  that  the  lien  of  a  land- 
lord is  not  waived  by  taking  a  security  not  en- 
forceable against  third  parties,  (b)     A  mortgagee 
of  land  to  whom  the  mortgagor  attorned,  so  far 
assumed  the  legal  character  of  landlord,  that  he 
had  reserved  to  him  the  right  of  distress  for 
interest  in  arrear,  not  only  upon  the  goods  of 
the  mortgagor,  but  upon  those  of  third  parties. 
No  longer,  however,  can  such  a  mortgagee  re- 
serve to  himself  such  rights,  for  since  the  25th 
March,  1886,  the  right  of  a  mortgagee  to  dis- 
train for  interest  in  arrear  upon   a  mortgage 
shall  be  limited  to  the  goods  and  chattels  of  the 
mortgagor,  and  as  to  such  goods  and  chattels; 
to  such  only  as  are  not  exempt  from  seizure 

(a)  Griffin  v.  McKenzie,  46  U.  C.  R.  93. 
(6)  Pitkin  v.  Fletcher,  47  Iowa  63. 
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under  execution,  (c)  Therefore,  mortgaged  goods 
to  which  the  mortgagee  has  not  only  the  right 
of  property,  but  also  the  right  of  possession, 
cannot  be  seized  by  way  of  distress  at  the  in- 
stance of  a  mortgagee  of  the  land  to  whom  the 
mortgagor  is  in  arrear  for  interest  on  his  mort- 
gage. 

(c)  49  Vic.  chap.  29  O.  sec.  3. 
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CHAPTER  XL; 

THE  MORTGAGEES' RIGHTS  AND  REME- 
DIES AS  AGAINST  THE  COLLECTOR 
OF   TAXES. 

By  Revised  Statutes  Ontario,  1887,  cap.  193, 
s.  124,  it  is  provided,  that  in  case  any  person 
neglects  to  pay  his  taxes  for  fourteen  days  after 
demand,  the  collector  may  by  himself,  or  his 
agent,  levy  the  same  with  costs  by  distress  of 
the  goods  and  chattels  of  the  person  who  ought 
to  pay  the  same,  or  of  any  goods  or  chattels  in 
his  possession,  wherever  the  same  may  be  found 
within  the  county  in  which  the  local  municipality 
lies,  or  of  any  goods  or  chattels  found  on  the 
premises,  the  property  of,  or  in  the  possession 
of,  any  other  occupant  of  the  premises ;  but  sin- 
gularly the  same  statute  incorporates  recent 
legislation,  by  which  this  sweeping  power  has 
been  somewhat  lessened,  and  goods  and  chattels, 
exempt  from  seizure  under  execution,  shall  not 
be  liable  to  seizure  by  distress  by  a  collector, 
unless  they  are  the  property  of  the  person 
actually  assessed  for  the  premises,  and  whose 
name  also  appears  upon  the  collectors'  roll  for 
for  the  year  as  liable  therefor,  (a)    It  will  thus 

(a)  R.  8.  0. 1887,  chap.  143.  s.  27  (1). 
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be  seen  that  a  mortgagee  has  greater  risk  to  ran 
at  the  hands  of  the  collector  of  taxes  than  at  the 
hands  of  a  landlord. 

A  landlord  can  only  distrain  the  mortgaged 
goods  when  on  the  premises  out  of  which  the 
rent  issues,  or  follow  them  and  distrain  them  off 
the  premises  within  thirty  days  next  ensuing  the 
day  of  their  removal,  when  by  the  terms  of  the 
mortgage,  the  mortgagee  has  not  the  right  of 
possession,  and  the  goods  have  been  fraudulently 
removed,  after  the  rent  became  due,  to  purposely 
elude  a  distress.  But  the  collector  of  taxes  may 
seize  and  sell  the  goods  mortgaged,  if  they  be 
the  goods  of  the  person  who  ought  to  pay  the 
taxes,  (b)  or  any  goods  in  his  possession  whether 
on  or  off  the  premises,  but  within  the  county,  (c) 
provided  they  are  not  goods  exempt  from  seizure 
under  execution ;  if  they  are  goods  so  exempt, 
or  if  not  in  possession  of  the  person  liable  for 
the  taxes,  then  the  mortgagee  may  maintain  an 
action  of  trover  against  the  tax-collector  for  an 
illegal  seizure. 

(6)  Holcomb  v.  Shaw,  22  TJ.  C.  Q.  B.  92. 

(c)  See  Fraaer  v.  Page  et  al,  18  U.  C.  Q.  B.  340  :  Anglin  v.  Minis,  18  U. 
C.  C.  P.  170. 
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CHAPTER  XII. 

ON    THE    RIGHTS    AND    REMEDIES   OP 
CREDITORS. 

The  rights  of  creditors  are  respected,  both  by 
the  common  law  and  by  13  Eliz.  cap.  5.  (a) 

Conveyances  that  are  void,  either  at  common 
law,  or  by  these  statutes,  are  none  the  less  bo 
now,  by  reason  of  the  Chattel  Mortgage  Acts ; 
the  latter  statutes  are  additionally  in  the  inter- 
ests of  creditors,  and  lay  down  further  rules  and 
requirements,  which  must  be  observed  and  per- 
formed in  order  to  uphold  transactions  within 
their  purview. 

At  the  common  law  a  debtor  was  allowed  to 
alien  his  goods  until  the  writ  of  execution  was 
issued ;  but,  as  by  a  fiction  of  law,  all  judicial 
proceedings  formerly  related  back  to  the  first 
day  of  the  term  to  which  they  belonged,  goods 
which  had  been  sold  after  such  first  day  of  term 
might  be  seized  under  a  writ  of  fi.  fa.  subse- 
quently issued.  This  injustice  was  remedied  by 
29  Gar.  2,  section  16  of  the  Statute  of  Frauds,  (b)  which 
^P'  8'  enacts  that  "  no  writ  of  execution  shall  bind  the 

goods  of  the  party  against  whom  such  writ  of 
execution  is  sued  forth,  but  from  the  time  that 

(a)  See  R.  8. 0.  1887,  cap.  96,  s.  3 :  R.  8.  0. 1887,  eap.  124. 

(b)  29  Gar.  2,  cap.  8. 
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such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroners,  to  be  executed."  (c)  A  credi- 
tor then,  by  force  of  this  statute,  will  be  pre- 
ferred to  a  mortgagee  or  bargainee  of  a  debtor's 
goods,  if  against  such  goods  the  creditor  has 
delivered  to  the  sheriff  for  execution  a  writ  of 
fi.  fa.  anterior  to  the  execution  of  the  instru- 
ment under  which  the  mortgagee  or  bargainee 
claims. 

It  will  be  observed  that  the  words  of  the  sta- 
tute are  "  delivered  to  the  sheriff  for  execution." 
Hence  it  is  that  if  a  writ  of  fi.  fa.  is  delivered  to 
a  sheriff  with  instructions  not  to  levy,  or  it  be 
otherwise  countermanded,  it  is  not  a  writ  "de- 
livered to  the  sheriff  for  execution  "  upon  which 
he  can  act,  and  therefore  it  loses  its  priority,  (d) 

The  reasons  have  been  given  accounting  for 
a  Division  Court  execution  binding  the  goods  of 
a  debtor  only  from  actual  seizure.  As  between 
Division  Court  executions,  therefore,  and  mort- 
gagees or  bargainees  of  goods,  priority  is  deter* 
mined  differently  than  it  is  between  the  latter 
and  Superior  or  County  Court  execution  credi- 
tors. But  should  the  goods  mortgaged  happen 
to  be  in  the  custody  of  the  law,  then  probably 
they  would  be  bound  from  the  delivery  of  the 
execution  to  the  Division  Court  bailiff;  because 
when  goods  are  already  in  custodia  legis,  a  writ 
of  fi.  fa.  binds  upon  them  at  once  without  any 

(c)  Beaumont  on  Bills  of  Sale,  92. 

(d)  Payne  v.  Drewe,  4  East  523 :  Jones  v.  Atherton,  7  Taunt.  56:  Samuel 
v.  Duke  et  al%  6  Dowl.  P.  C.  636 :  Hunt  v.  Hooper  et  al,  1  D.  &  L.  626 
Howard  v.  Cautry,  2  D.  A  L.  115 :  Foster  v.  Smith,  13  H.  C.  Q.  B.  243 
Cattle  v.  Ruttan,  4  U.  C.  C.  P.  252  :  Kenoan  v.  Jennings,  3  Ir.  O.  L.  R.  4S 
Strange  v.  Jarvis,  6  O.  8.  160  :  re  Fair  v.  Buest,  2U.C.L  J.,  N.  8.,  216, 
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actual  seizure.     The  writ  in  such  cases  attaches 
upon  the  goods,  as  if  there  had  been  a  seizure.(e) 

The  Statute  of  Elizabeth  makes  void  fraudu- 
lent gifts  or  conveyances  "  only  as  against  that 
person  or  persons,  his  or  their  heirs,  successors, 
administrators,  and  assigns,  whose  actions,  etc., 

*  *  *  are,  shall,  or  might  be  in  any  wise 
disturbed,  hindered,  delayed,  or  defrauded."  It 
has  been  elsewhere  stated  that  such  a  convey- 
ance as  against  the  party  making  it  remains 
valid  and  effectual,  (0  and  a  subsequent  volun- 
tary conveyance  will  not  be  preferred  to  it.  (g) 
But  when  the  conveyance  is  obtained  from  the 
settlor  by  fraud,  then  the  property  will  pass 
under  a  subsequent  voluntary  conveyance,  (k) 

As  to  mean-  it  was,  at  one  time,  doubted  if  the  Statute  of 
"Creditors."  Eliz.  applied  to  any  creditors  but  those  who 
were  such  at  the  time  of  the  conveyance,  (i) 
But  there  is  no  doubt  that  the  Act  makes  no  dis- 
tinction between  creditors ;  and  a  fraudulent 
assignment  is  void  against  both  subsequent  and 
existing  creditors,  (j) 

These  remarks  have  reference  more  particularly 
to  an  assignment  or  mortgage  not  within  the 
Chattel  Mortgage  Act.  This  latter  statute  will 
have  to  be  read,  in  relation  to  instruments 
within  its  scope,  and  section  (4)  recognizes  no 

(e)  Beekman  v.  Jarvit,  8  U.  C.  Q.  B.  280. 

(/)  See  Robinson  v.  McDonnell,  2  B.  &  A.  134. 

(g)  Boughton  v.  Boughton,  1  Atk.  625 :  Allen  v.  Arme,  1  Vera.  365 : 
Clavering  v.  Clavcring,  2  Vera.  473. 

(h)  Young  v.  Cottle,  1  P.  Wms.  102. 

(t)  Kidney  v.  Coussmakcr,  12  Ves.  136. 

(j)  Graham  v.  Furbur,  14  C.  B.  410,  33  L.  J.  C.  P.  51 :  Mac  hay  v.  Doug- 
la$,  L.  B.  14  Eq.  106. 
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distinction    between    existing    and    subsequent 
creditors  (see  post). 

Both  the  Statute  of  Elizabeth  and  the  Chattel 
Mortgage  Act,  as  well  as  B.  S.  0.9 1887,  cap.  96, 
and  B.  S.  0.,  1887,  cap.  124,  make  use  of  the 
term  creditors ;  and  though,  by  merely  trusting 
or  giving  credit,  a  person  brings  himself  within 
the  definition  of  a  creditor,  yet,  if  he  wants  to 
attack  an  instrument  as  being  void  under  any 
of  these  statutes,  he  must  put  himself  in  a  sit- 
uation to  complain  by  getting  a  judgment  for 
his  debt,  (k) 

It  has  been  said  that  the  statute  relating  to 
chattel  mortgages,  applies,  not  alone  to  creditors 
who  may  be  in  a  position  to  enforce  their  claims, 
but  to  all  creditors,  whether  in  a  position  to 
enforce  their  liens  or  not,  and  that  objections 
are  as  open  to  them  to  be  taken,  as  to  creditors 
whose  rights  have  accrued,  prior  to  the  happen- 
ing of  the  event  which  renders  the  mortgage  in- 
valid. "  The  potential  invalidity  exists  "  it  has 
has  been  said  "  as  to  all  creditors  then  in  exis- 
tence, although  no  creditor  may  be  able  to  obtain 
a  specific  declaration  of  invalidity,  and  a  conse- 
quent satisfaction  out  of  the  assets,  without  first 
proceeding  to  judgment  and  execution.  The  Act 
does  not  provide  that  there  may  be  an  equivalent 
for  the  statutory  means  of  renewal  by  a  taking 
possession,  or  a  sale  under  the  expired  mortgage. 
No  subsequent  dealing  between  mortgagor  and 
mortgagee  based  upon  the  continued  existence  of 

(*)  Per  Gwynne,  J.,  McGiverin  v.  McCausland,  19  U.  C.  C.  P.  460: 
Colman  v.  Croker.  1  Ves.  Jnn.  161 :  Porter  v.  Flintoft,  6  U.  C.  C.  P.  335: 
Marty n  v.Pa&ger,  6  Burr.  2631 :  White  v.  Morris,  11  C.B.  1015,  over-ruling 
Be$*ey  v.  Windham,  6  Q.  B.  166. 


Digitized  by 


Google 


288  BABRON  ON   MORTGAGES,   BTG. 

a  security,  declared  invalid  as  to  creditors,  can 
re-establish  that  security  or  legalize  a  sale  under 
it.  Any  one  purchasing  at  such  a  sale  has  ex- 
plicit notice,  from  the  absence  of  the  statutory 
requirements,  that  the  instrument  has  no  efficacy 
as  against  creditors.  He  knows  that  he  can  only 
purchase  subject  to  the  right  of  any  creditor  then 
existing  who  chooses  to  take  the  proper  steps  to 
follow  the  goods."  (I) 

This  view  of  the  law  was  formerly  adopted  in 
the  State  of  New  York,  where  it  was  the  law, 
"that  a  mortgage  not  duly  filed  was  void  as 
against  a  general  creditor,  whose  claim  has 
accrued  during  the  continuance  of  the  default  in 
filing  the  mortgage,  although  the  creditor  was 
not  in  a  position  to  raise  the  question  until  he 
had  obtained  a  judgment,  or  process  against  the 
property ;  therefore  when  a  creditor  had  obtained 
a  judgment  and  execution,  he  might  go  back  to 
the  origin  of  the  debt,  and  show,  if  he  could,  that 
when  it  was  contracted,  the  encumbrance  with 
which  he  was  then  confronted  was  kept  secret, 
by  being  withheld  from  registry.' '  (m) 

But  this  ruling  has  not  been  followed  either 
by  the  Ontario  courts  or  by  the  courts  of  the 
State  of  New  York.  "  Where  our  legislature 
declared  the 'unregistered  (though  intrinsically 
honest)  deed,  void  as  against  creditors,  it  meant 
creditors  in  a  position  to  claim  a  right  to  seize 
or  attach  the  goods  mentioned  in  the  deed.  The 
words  las  against  creditors  of  the  mortgagor,  and 
against  subsequent  purchasers  or  mortgagees  in  good 

(/)  Boyd,  C,  Barker  v.  Leeson,  1  O.  R.  114. 

{m)  Thompton  v.  Vanvechten,  27  N.  Y.  668 :  Stewart  v.  Beale,  7  Hun. 
(N.Y.)  405  :  Fraser  v.  Gilbert,  11  Hun.  (N.Y.)  684. 


Digitized  by 


Google 


BIGHTS  AND  REMEDIES  OF  CREDITORS.  239 

faith,*  etc.,  •  *  *  suggest  as  meaning  void 
whenever  a  contest  arises  as  to  the  right  to  seize, 
attach,  or  deal  with  the  chattels."  (n) 

11  The  question  is  whether  under  our  own  Act, 
which  uses  the  word  '  creditors  *  generally,  any- 
thing more  is  meant  than  a  creditor  who  has  it 
in  his  power  to  lay  hands  upon  the  goods  under 
legal  process.  That  has  been  hitherto  almost 
the  universal  reading  of  the  Act  by  the  profes- 
sion, and  is,  in  my  opinion,  the  correct  reading. 
Must  it  not  necessarily  be  so  ?  Until  that  mo- 
ment the  debtor  can  do  what  he  likes  with  the 
property,  and  so  can  a  mortgagee,  who  is  owner 
subject  to  the  debtor's  rights  to  redeem,  which 
he  could  not  do  if  the  mortgage  was  all  the  time 
a  nullity  and  void.,,  (o) 

This  view  is  that  more  recently  adopted  by 
the  cases  in  New  York,  which,  decided  under  a 
statute  similar  to  the  Ontario  Act,  hold  that  the 
word  "  creditors  "  means  only  such  creditors  who 
are  in  a  position  to  assert  their  rights  by  having 
a  judgment  and  execution.  ( p )  And  other  states 
have  similarly  defined  the  legal  meaning  of  the 
term  creditors.  ( q ) 

Mr.  Justice  Valentine  in  delivering  judgment 
in  one  case,  (r)  said  as  follow :  "  Of  course, 
a  chattel  mortgage  not  recorded  of  property  not 
delivered,  is  void  as  against  all  creditors  who 
have  no  notice  of  the  mortgage';  but  they  have 

(n)  Per  Hagarty,  C.J.O.,  Parkes  v.  St.  George,  10  A.  R.  506. 
(o)  Per  Barton,  J.A.,  Parkes  v.  St.  George,  supra,  at  p.  519. 
[p]  Janet  v.  Graham,  77  N.  Y.  6*28 :  Kennedy  v.  National  Bank,  28  Hun. 
(N.  Y.)  494:  Hayman  v.  Jones,  7  Hun.  (N.  Y.j  238. 
(?)  Ransom  v.  Schmela,  (Neb.  1882)  15  Rep.  19.   . 
(r)  Cameron  v.  Marvin,  26  Kane.  612,  627. 
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no  right  to,  or  interest,  in  an;  specific  property 
until  they  have  obtained  this  right  or  interest 
by  some  legal  process.  They  have  no  more  right 
to  the  property  than  the  mortgagee  has  whose 
mortgage  is  void.  They  all  have  an  equal  right 
to  the  property — that  is,  they  all  have  a  right  to 
procure  a  lien  upon  it,  or  an  interest  in  it  by 
virtue  of  legal  process,  or  chattel  mortgage,  or 
purchase  ;  and  the  one  who  first  acts  will  obtain 
the  prior  right  in  and  to  the  property.  If  one 
of  the  creditors  already  has  a  chattel  mortgage 
upon  the  property,  he  may  file  his  mortgage  or 
procure  possession  of  the  property;  and  if  he 
has  done  this  with  the  consent  of  the  mortgagor, 
he  has  certainly  obtained  the  right  to  the  pro- 
perty. The  mortgagor  has  a  continuing  right  to 
mortgage  his  property  to  secure  his  debts,  as 
long  as  he  acts  in  good  faith,  and  does  not  mort- 
gage property  already  mortgaged  to  others.  He 
has  a  right  to  prefer  one  creditor  over  another ; 
and  he  may  prefer  any  one  of  his  creditors  over 
any  of  the  others,  and  if  the  mortgagee,  whose 
mortgage  is  not  recorded,  and  who  does  not  have 
possession  of  the  property,  records  his  mortgage 
with  the  consent  of  the  mortgagor,  or  takes 
possession  of  the  property  with  the  consent 
of  the  mortgagor,  his  mortgage,  then,  has 
the  force  and  effect  of  a  mortgage  executed 
on  the  day  on  which  it  is  filed  for  record,  or 
on  which  the  property  is  delivered.  It  is  the 
-  same,  then,  as  though  a  new  mortgage  had  been 
executed  by  the  same  parties  and  recorded.  The 
old  mortgage  is  then  given  life  and  force,  by 
the  joint  action  of  both  the  parties,  and  hence 
must  be  held  to  be  valid  from  that  time  on,  as 
against  all  persons/' 
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But  this  principle  which  requires  creditors,  Creditors 
who  attack  a  mortgage  under  the  statute  relat- fnS^aS,*0 
ing  to  chattel  mortgages,  to  be  in  a  position  to on  ground  of 
enforce  their  claims  prior  to  the  happening  ofnotbejudg- 
the  event   of  which   they   complain,  does   not™enfc  credl- 

,  ,  ,.  .        .  ,  tors. 

apply  when  proceedings  are  instituted  to  set 
aside  a  deed,  fraudulent  or  void  in  itself,  or  as 
giving  a  preference  under  insolvent  laws,  or  as 
being  void  under  the  "Act  respecting  Assign- 
ments for  the  Benefit  of  Creditors."  (a)  Then, 
indeed,  a  different  principle  entirely  is  invoked — 
a  principle  of  relief  against  fraud.  In  such  cases, 
when  a  creditor  simply  seeks  to  have  a  deed 
made  by  his  debtor  declared  fraudulent  and  void, 
it  is  not  necessary  that  the  creditor  should  be  a 
judgment  creditor,  but,  while  he  must  sue  on 
behalf  of  himself  and  all  other  creditors,  he  may 
not  only,  if  fraud  is  established,  obtain  a  judg- 
ment setting  aside  the  fraudulent  conveyance, 
but  by  injunction  against  alienation  interpose  an 
effectual  barrier  against  any  disposition  of  the 
chattel  property  against  the  interests  of  himself 
and  general  body  of  creditors,  (t) 

Prior  to  default  and  foreclosure,  or  sale,  credi-  Only  by 
tors  of  the  mortgagor  have  rights  which  will  be  fr^^n 
protected.     At  common  law  the  interest  of  a  sell  under 

a  11         .1  ii       TT.     .    ,  ,  execution  the 

mortgagor  could  not  be  sold.     His  interest  was  interest  of 
not  a  legal  right,  and  where  there  was  no  legal the  mort_ 
right,  there  was  no  legal  remedy,  (u) 

It  is  only  by  statute  that  creditors  can  reach 
the  property  of  a  mortgagor  at  law,  and,  where 

(*)  See  R.  S.  O.,  1887,  cap.  124,  and  cap.  90. 

(t)  Longeway  v.  Mitchell.  17  Gr.  190:  Reese  River  Mining  Co.  v.  Atwell> 
L.  R.  7  Eq.  347. 
(u)  Scott  v.  Scholey,  8  Kast  467. 

B  M.  16 
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these  statutes  exist,  resort  must  be  bad  thereto, 
in  order  to  levy  by  execution  on  the  interest  of  a 
mortgagor,  (v)  The  Con.  Stat.  U.  C.cap.  45,  sec. 
18,  made  provision  for  the  sale  under  any  writ, 
precept,  or  warrant  of  execution,  by  the  sheriff  or 
other  officer  to  whom  such  writ,  warrant,  or  pre- 
cept was  directed,  of  the  interest  of  a  mortgagor 
or  of  his  equity  of  redemption.  In  the  consoli- 
dation of  this  statute,  by  the  Revised  Statutes  of 
Ontario,  cap.  119,  this  section  (13)  was  omitted, 
but  inserted,  as  section  27  in  cap.  66,  of  the 
Revised  Statutes  of  Ontario,  and  incorporated  in 
the  Revised  Statutes  of  Ontario,  1887,  (») 
as  follows,  "  under  any  writ  of  execution 
against  goods ;  the  sheriff,  or  other  officer,  to 
whom  the  same  is  directed,  may  seize  and  sell 
the  interest  or  equity  of  redemption  in  any  goods 
or  chattels,  including  leasehold  interest  in  any 
lands  of  the  party,  against  whom  the  writ  has 
issued,  and  such  sale  shall  convey  whatever 
interest  the  mortgagor  had  in  such  goods  and 
chattels  at  the  time  of  the  seizure/'  Whether 
this  makes  equities  of  redemption  saleable  under 
legal  proceps  when  the  mortgage  is  created  by  a 
deed  absolute  in  form  see  McCabe  v.  Thompton, 
(x)  and  McDonaldy.  McDonell.  (y) 
Mortgagee's  Whilst,  however,  courts  will  consider  the 
position,       interest  of  a  creditor,  they  will  also  protect  the 

when  mort-  ■•.-•  . 

gagor's  goods  rights  of  a  mortgagee,  and,  if  the  property  is 

execution.'     taten  from  the  possession  of  a  debtor,  by  an 

execution  creditor,   the  mortgagee  may,  if  bis 

(v)  Evans  v.  Warren,  122  Mass.  303. 
(w)  Cap.  64,  sec.  16. 
(x)  6  Gr.  175. 
(jl)2£,<t  A.  393. 
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mortgage  so  provide,  (and  the  ordinary  form  of 
mortgage  usually  does  bo  provide),  recover  pos- 
session of  the  property  mortgaged.  The  mort- 
gagee has  such  a  special  ownership  in  the  pro- 
perty, as  to  give  him  the  right  to  recover  it,  for 
the  purpose  of  satisfying  his  claim,  (z)  Should 
the  mortgagee  sue  upon  the  mortgagor's  coven- 
ant, and  obtain  judgment,  issue  execution,  and 
seize,  then  his  mortgage  security  is  waived, 
provided  the  mortgage  and  seizure  be  upon  the 
same  property,  because  the  two  liens  are  essen- 
tially different,  and  differently  affect  the  interests 
of  third  parties,  (a) 

Whatever  interest  the  mortgagor  has  in  goods, 
that  interest  can  be  sold  and  the  Eev.  Stat. 
Ont.,  1887,  cap.  64,  s.  16,  authorizes  its  sale ;  (b) 
but  the  property,  if  sold,  must  be  so  disposed  of, 
that  the  mortgagee  may  find  the  property,  should 
he  find  it  necessary  to  take  possession,  (c)  Under 
a  similar  statute  the  interest  of  one  who  has 
granted  property  by  bill  of  sale  absolute  on  its 
face,  as  the  security  for  the  payment  of  a  debt, 
may  be  sold  under  execution,  (d) 

The  purchaser  will  be  placed  in  the  position 
of  the  mortgagor,  and  in  the  opinion  of  Burns, 
J.,  the  sheriff  has  the  right  to  seize  goods  in  the 
possession  of  the  mortgagee,  so  that  he  may 
expose  them  to  view,  in  order  to  sell  the  equity 

(*)  Sarton  v.  Williams,  16  Wis.  292:  Worthington  v.  Hanna,  23.  Mich. 
630 :  Pickenhaugh  v.  Quillin,  12  Neb.  586. 

(a)  Evans  v.  Warren,  122  Mass.  303:  Whitney  v.  Farrar,  51  Me.  418: 
Libby  v.  Cushman,  29  Me.  429. 

(b)  Ross  v.  Simpson,  23  Gr.  552. 

(e)  Manning  v.  Monaghan,  1  Bosw.  (N.  Y.)  459. 
(d)  McConegny  v.  McGaw,  31  Ala.  442. 
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of  redemption.  That  was  the  effect,  he  con- 
sidered, of  Con.  Stat.  U.  C.  cap.  45,  8.  18.  (e) 
This  is  the  law  of  the  State  of  Indiana,  and  the 
mortgagee  takes  his  mortgage,  subject  to  these 
statutory  rights  in  favor  of  creditors,  which  may 
be  exercised  so  long  as  the  equity  exists;  (/) 
but,  without  a  statutory  provision  of  this  nature, 
the  mortgagor  has  no  longer  any  interest  in  the 
property,  which  can  be  seized  upon  execution, 
when  once  the  mortgagee  has  taken  possession 
by  virtue  of  his  mortgage  authorizing  him  so  to 
do.  (g) 

What  rights  If  a  sale  is  made  of  the  interest  of  a  judg- 
ITurcWry  ment  debtor,  subject  to  a  mortgage,  then  the 
purchaser  acquires  the  debtor's  interest  in  the 
goods  as  well  as  that  of  the  creditor,  and  in  con- 
sequence the  mortgage  may  be  void  as  against 
the  purchaser,  when  it  would  be  valid  as  against 
the  debtor ;  (//)  but  the  interest  of  a  mortgagee 
in  goods  mortgaged  was  not,  it  was  held,  such  an 
interest  as  could  be  sold  under  a  ji.fa.,  (0 
because  his  claim  was  a  mere  chose  in  action,  (j) 
unless  he  has  applied  his  claim  in  satisfaction  of 
the  mortgagor's  debt,  (k)  or  unless,  by  forfeiture, 
the  title  has  become  absolute  in  the  mortgagee, 
when,  of  course,   the   property   may  be  levied 


(e)  Smith  v.  Cobourg  and  Peterhoro'  B.  W.  Co.,  3  Prac.  R.  113. 

(/)  Hackleman  v.  Goodwin,  75  Ind.  202  :  Sparks  v.  Compton,  70  Ind.  3(3 
Raymond  v.  Parisho,  70  Ind.  256. 

(g)  Mattison  v.  Baneus,  1  N.  Y.  205  :  Galen  v.  Brown,  22  N.  Y.  37 :  Ball 
v.  Sampson,  35  N.  Y.  274. 

(?i)  Porter  v.  Parmley,  52  N.  Y.  185. 

(i)  Fcrrie  v.  (leghorn,  19  U.  C.  Q.  B.  241. 

( j)  Prout  v.  Boat,  116  Mass.  410  :  Thornton  v.  Wood,  42  Me.  2S2. 

(k)  Morton  v.  Hodgson,  32  Me.  127  :    Brown  v.  Bates,  65  Me.  520 :  Chap- 
man v.  Hunt,  13  N.  J.  Eq.  370. 
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upon,  even  though  left  in  the  possession  of  the 
mortgagor.  (/)  But  see  Rev.  Stat.  Ont.,  1887,^|8atg^fe 
cap.  64,  b.  17,  whereby  it  is  provided  that  a  able, 
sheriff,  acting  upon  a  writ  issued  out  of  the  High 
Court  or  County  Court,  shall  (II)  seize  any  mort- 
gages, or  other  securities  for  money,  belonging  to 
the  person  against  whose  effects  the  writ  of  exe- 
cution has  issued. 

The  moment  any  of  the  covenants  or  conditions 
are  broken  or  violated  through  the  instrumen- 
tality of  an  execution  creditor,  then  the  rights 
of  the  mortgagee  accrue  to  him. 

The  right  of  property  may,  by  the  terms  of 
the  instrument,  (when  the  redemise  clause  is 
omitted),  be  possessed  by  the  mortgagee  prior  to 
default  or  violation  of  the  terms  of  the  instru- 
ment;  and  after  default,  or  breach  of  the  condi- 
tions, the  right  to  possession  at  once  arises,  so 
that  in  either  of  these  events,  trespass  can  be 
maintained  agaiust  an  officer  seizing  and  selling 
under  a  fi.  fa.,  (m)  and  a  mortgagee  may  also 
maintain  an  action  for  damage  to  his  reversion- 
ary interest  against  a  person  selling  mortgaged 
property,  when  the  right  of  possession  is  in  the 
mortgagor,  and  the  reversionary  interest  in  him- 
self, (m) 

The  action  may  be  had  also  against  the  execu- 
tion creditor,  if  he  has  authorized,  or  in  any  way 
ratified  and  adopted  the  action  of  the  sheriff  or 
other  officer  seizing,  (o)     But  if  the  mortgagee 

(/)  Ferguson  t.  Lee,  9  Wend.  (N.  Y.)  258  :  Phillips  v.  Haw'cin*,  1  Fla.  232. 

(II)  "  May  is  probably  the  correct  word  and  not  "shall." 

(m)  Porter  v.  Flinto/t,  6  U.  C.  C.  P.  335. 

(«)  McLeod  v.  Mercer,  6  U.  C.  C.  P.  197  :  Googins  v.  Gilniore,  47  Ms.  9. 

(o)  Watson  v.  Henderson,  25  U.  C.  C.  P.  562. 
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do  not  become  entitled  to  possession  when  the 
levy  is  made,  then  it  has  been  held,  that  the 
officer  does  not  become  liable,  even  though  he 
may  make  a  general  sale,  without  recognizing 
the  lien  of  the  mortgagee.  It  has  been  said  in 
one  case  that  "  the  sheriff  bad  a  right  to  sell  the 
interest  of  the  mortgagor  and  to  deliver  the  pro- 
perty to  the  purchaser,  and  the  purchaser  was 
warranted  in  taking  it  into  his  possession,  and  in 
using  it  for  the  purpose  to  which  it  was  adapted, 
until  the  day  of  payment,  and  he  had  moreover 
a  right  to  pay  the  mortgage  debt  and  thus 
extinguish  the  lien.  Now,  whether  the  sheriff 
assumed  to  sell  the  whole  interest,  ignoring  the 
existence  of  the  mortgage,  or  limited  the  sale  to 
the  mortgagor's  interest,  expressly  recognizing 
the  mortgage,  and  selling  subject  to  it,  the 
right 8  of  the  purchaser  and  of  the  mortgagee 
would  in  either  case  be  precisely  the  same. 
The  mortgagee  would  not  be  deprived  of  his 
interest  by  a  sale  which  did  not  recognize  the 
mortgage,  nor  would  the  purchaser  under  such 
a  sale  acquire  anything  more  than  the  interest 
which  was  bound  by  the  execution,  to  wit,  the 
right  of  the  mortgagor  in  possession,  and  the 
equity  of  redemption ;  and  these  would  be  the 
respective  rights  of  the  parties,  if  the  sale  was 
limited  in  terms  to  the  interest  which  could 
effectually  be  sold,  that  is,  the  title  of  the  mort- 
gagor. The  effect  of  the  sale  on  execution 
against  the  mortgagor  would  be  the  same  as 
a  voluntary  transfer  of  the  mortgaged  articles 
by  the  mortgagor  to  a  third  person.  Such  a 
disposition  of  them  would  not  oust  the  mort- 
gagee, whether  his  interest  was  repudiated  or 
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was  recognized.     Such  sales,  whether  judicial  or 
private,  pass  such  title  as  the  vendor,  or  party 
against  whom  the  authority  to  sell  exists,  had  to 
part  with,  and  no  other.    The  mortgagee,  it  is 
true,   may  be  in   a  worse  position,  in   some 
respects,  by  the  property  passing  into  other 
hands,  for  he  must  keep  sight  of  it,  so  as  to  be 
able  to  find  and  take  possession  of  it  when  his 
title  shall  become  absolute  by  a  default  in  pay-     * 
ment.     But  he  is  not  legally  prejudiced,  for  the 
mortgagor  may,  when  not  restrained  by  the 
terms  of  the  mortgage,  remove  it  from  place  to 
place  at  his  pleasure.    He  has  the  same  right  to 
do  so  which  a  purchaser  on  execution  against 
him  has.   I  do  not  therefore  see  any  reason  why 
such  a  sale  as  was  made  in  this  case  should  be 
considered  a  conversion  of  the  property,  or  a 
disturbance  of  the  mortgagee's  title.     That  title 
was  not  divested  or  interfered  with,  and  there 
was  no  disposition  of  the  corpus  of  the  property 
which  was  not  authorized  by  law.    When  the 
mortgagee's  title  became  absolute,  he  could  claim 
his  goods  in  the  hands  of  the  purchaser,  or  main- 
tain an  action  if  they  should  be  withheld  from 
him  " ;  (p)  but  this  does  not  seem  to  be  the 
rule  of  law  generally  recognized,  for  when  an 
officer  assumes  to  sell  the  corpus,  then  he  is 
selling  more  than  the  mortgagor  possesses ;  be 
is  selling  something  which  the  mortgagee  owns, 
and  unquestionably  he  has  no  justification  for 
this,  and  renders  himself  liable  in  an  action. 


(p)  Per  Judge  Denio,  Hull  v.  Carnley,  11  N.  Y.  601 :  per  contra  FrUbee 
▼.  Langworthv.  11  Wis.  375 :  Cotton  v.  Manh,  8  Wis.  221 :  TannahiU  v. 
Tvttle,  3  Mich.  104. 
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Mortgage  A  chattel  mortgage  valid  between  the  parties 

JuDr&TD  wiU  also  be  binding  upon  purchasers  at  an  exe- 
at 8aie,sub-  cution  sale,  when  the  property  is  sold  by  the 
gage.  m°  officer  subject  to  the  mortgage.  If  the  terms  of 
the  sale  are,  that  the  sale  is  subject  to  a  mort- 
gage, and  the  purchaser  buys  upon  these  terms, 
he  cannot  afterwards  deny  the  validity  of  the 
mortgage  ;  but  this  will  not  entail  upon  him  a 
personal  responsibility  for  the  debt  secured  by 
the  mortgage  subject  to  which  the  sale  took 
place,  (q) 

A  purchaser  at  an  execution  sale  has  all  the 
rights  of  an  execution  creditor,  and  while  the 
the  latter  can  impeach  the  mortgage,  the  former 
may  also,  so  long  as  the  terms  of  the  sale  were 
not  such  as  to  bar  the  purchaser  from  his 
right,  (r) 

But  a  person  who  indemnifies  the  sheriff  for 
seizing  goods,  does  not  by  that  act  become 
liable  as  a  trespasser,  when  there  is  no  other 
evidence  to  connect  him  with  the  sheriffs  act. 
A  person  who  executes  an  indemnity  bond,  when 
he  does  nothing  and  says  nothing  to  shew  that 
he  has  any  interest  or  desire  in  the  matter,  may 
be  assumed  to  be  entirely  indifferent  whether 
the  sheriff  persists  in  his  seizure  or  not;  he 
neither  directs  nor  procures  the  act  to  be  done, 
and  the  sheriff  is  left  perfectly  free  to  act  as  he 
thinks  proper,  and,  if  he  can  be  reasonably  held 
to  ratify  and  adopt  the  act  of  seizure,  which  is 
the  original  trespass,  he  is  not  ratifying  or  adopt- 
ing anything  for  his  own  benefit.  (*)  The  ordin- 

(q)  Porter  v.  Parmley,  52  N.  Y.  185 :  Hamill  v.  Gillespie,  48  N.  Y.  556. 

yr)  Herman  on  Mortgages,  p.  378. 

(«)  McLeod  v.  Fortune,  19  U.  C.  Q.  B.  98. 
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ary  course,  adopted  in  practice,  is  for  a  mortga- 
gee to  make  claim  to  the  property  seized  by  an 
execution   creditor,  which  results  in  an  inter- 
pleader suit,  wherein  the  rights  of  the  several 
claimants  to  the  property,  are  disposed  of ;  but 
the   mortgagee  has  also  his   remedy  either  in 
trespass  or  trover,  and  probably  even  by  replevin ; 
for,  wherever  the  action  of  trespass  or  trover  is  Wherever 
maintainable  for  personal  property  in  such  case  trover^0* 
also  will  lie  the  remedy  by  replevin,  (/)  and  this,  maintain- 
notwithstanding  the  strong  language  of  40  Vic.  *8  also? 
cap.  7,  sch.  A.  (92)  (i/) 

A  mortgagee,  after  he  obtains  a  mortgage,  is  Mortgagee 
still  a  creditor  ;  the  consideration  for  the  mort-  j£j.u  a  credl* 
gage  is  the  debt ;  and  it  remains  a  debt  until 
discharged  or  satisfied  by  payment  or  sale  under 
the  mortgage,  or  by  legal  process.  The  essence 
and  object  of  a  mortgage  is  that  it  shall  be  a 
mere  security  for  a  debt,  and  it  is  no  more  than 
a  lien  on  a  particular  subject  for  a  particular 
debt ;  (v)  and  it  is  because  a  chattel  mortgage  is 
a  mere  security  for  a  debt  that  it  becomes  void, 
(so  far  as  the  mortgagor's  liability  on  his  cove- 
nant is  concerned)  when  the  debtor  has  been 
released  by  a  discharge  in  bankruptcy,  (w)  We 
have  seen  that  a  creditor,  or  sheriff  representing 
a  creditor,  cannot  take  goods  out  of  the  posses- 
sion of  a  mortgagee,  after  the  mortgagee  takes 
possession  of  them,  in  conformity  with  his  mort- 
gage.    When  a  mortgagee  has  possession,  and 

(t)  Revised  Statutes  Ontario,  1887,  cap.  55,  see  2. 
(u)  Burke  v.  McWhirter.  35  U.  C.  Q.  B.  1 :  Boys  v.  Smith,  9.U.  C.  C.  P. 27. 
(v)  Herman  on  Mortgages,  p.  35. 

(ip)  Thompson  v.  Cohen,  L.  R.  7  Q.  B.  527  :  Cole  v.  Kernott,  L.  R.  7  Q.  B. 
534. 
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sells  under  tbe  power  of  sale  ordinarily  con- 
tained in  mortgages,  then  tbe  creditor's  proper 
remedy  to  recover  the  balance  in  the  hands  of 
the  mortgagee,  is  by  garnishee  process  against 
the  mortgagee,  (x)  But  though  the  mortgaged 
property  sell  for  more  than  enough  to  pay  tbe 
mortgage  debt,  interest  and  costs,  if  the  property 
is  exempt  (y)  then  the  mortgagor  is  entitled  to 
the  surplus  and  not  the  creditors  garnishing,  (z) 

(x)  Pikt  v.  Colvin,  67  111.  227. 

(y)  For  list  of  exemptions  see  R.  S.  O.,  1887,  cap.  64,  sec.  2. 

(*)  Michie  v.  Reynolds,  24  U.  C.  Q.  B.  808. 
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CHAPTER  XIII. 
ON    REDEMPTION    AND    FORECLOSURE. 

In  every  mortgage  there  is  a  defeasance  orThedefea- 
proviso  for  redemption.  The  defeasance  is  the  8anoe# 
condition  by  which,  when  the  condition  is  per- 
formed, the  mortgage  is  rendered  void.  The 
stipulation  in  the  mortgage,  that  the  same  shall 
be  void  upon  payment  of  the  mortgage-money 
with  interest,  is  what  is  known  as  the  defeasance ; 
the  defeasance  may  be  in  a  separate  instrument, 
executed  at  the  same  time,  and  constituting  with 
the  mortgage  one  transaction,  and  means  "  get- 
ting rid  of  the  deed,  that  is,  doing  something 
which  will  make  it  cease  to  be  an  operative  in- 
vestment," such  as  the  realization  of  the  security 
by  seizure  and  sale,  (a) 

It  is  not  required  that  the  defeasance  shall  be 
expressed  in  any  particular  form  of  words.  It 
is  sufficient  if  it  appears  that,  upon  payment  of 
the  debt,  the  conveyance  shall  become  void,  or 
that  the  grantee  will  re-convey  to  the  grantor. 
The  mortgage  may  be  made  payable  on  demand, 
in  which  case  it  is  due  at  any  time.  The  mort- 
gagee in  such  case  may  commence  legal  proceed- 
ings without  previous  demand,  the  commence- 

(a)  Per  Smith,  J.,  Con.  Credit  and  Mortgage  Corpn.  v.  Qotney,  L.  R.  16 
Q.  B.  D.  24. 
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ment  of  proceedings  being  a  sufficient  demand,  (b) 
If  the  mortgage-money  and  interest  are  punctu- 
ally paid,  then  the  property  revests  in  the  mort- 
gagor, freed  and  absolutely  discharged  from  the 
mortgage  encumbrance  ;  but,  if  default  be  made 
by  the  mortgagor,  immediately  thereupon  the 
mortgagee  has  the  right  to  actual  possession  and 
Right  to  ro-   control  of  the  mortgaged  property.     The  mort- 

deemdidnot  °  j      i    t.  i\ 

exist  at  law.  gagor  still,  however,  has  a  remedy  left ;  viz.,  tue 
equity  of  redemption.  At  common  law,  under 
the  ancient  system  of  mortgaging,  the  right  to 
redeem  did  not  exist ;  but  Courts  of  Equity, 
looking  at  the  intention  of  the  parties,  have 
established  the  right,  and  courts  of  law  have 
adopted  it.  The  equity  of  redemption  is  the 
right  which  the  mortgagor  has  of  redeeming  his 
property,  after  it  has  been  forfeited  at  law  for 
non-payment  of  the  mortgage  debt  at  the  time 
stipulated  in  the  mortgage,  and  the  right  wil 
only  be  granted  on  payment  of  the  wThole  debt, 
and,  if  they  are  incurred,  costs  also.  The  right 
to  redeem  exists  so  long  as  the  mortgagee  has 
possession  and  until,  by  legal  sale  of  the  goods, 
or  foreclosure,  he  cuts  off  the  equity  of  redemp- 
tion, or  the  right  to  redeem  has  become  barred 
by  the  Statute  of  Limitations.  It  is  an  equit- 
able process  by  which  a  mortgagor,  or  other 
person  interested  in  personal  or  real  property 
subject  to  a  mortgage  or  encumbrance,  may 
recover  the  absolute  ownership  thereof  upon 
certain  terms  which  are  usually  the  payment  of 
the  principal  amount  due,  with  interest  thereon, 
and  the  costs  of  the  mortgagee,  (c) 

(b)  Gillet  v.  Bakom,  6  Barb.  37C. 
{c)  Herman  on  Mortgages,  p.  459. 
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If  the  mortgagee  sells  and  the  mortgage  Right  to  re- 
provides  the  manner  in  which  the  goods  may  be  ^^unless 
sold  upon  default,  then,  to  get  rid  of  the  right  to  »»io  legally 
redeem,  the  mortgagee  must  have  followed  the 
mode  of  selling  pointed  out  by  the  mortgage.  If 
notice  has  to  be  given  before  sale,  and  no  notice 
is  given,  or  the  sale  is  not  fair  and  bona  fide,  the 
mortgagor's  equity  to  redeem  is  not  thereby 
extinguished.  Indeed,  if  a  mortgagee  chooses, 
he  may  buy  in  the  property  at  a  bailiff's  6ale, 
either  for  rent  or  taxes  just  as  any  stranger 
might  do,  and  stand  upon  his  right  as  pur- 
chaser :  but  if  he  chooses  to  buy  as  mortgagee, 
merely  to  protect  his  own  interest,  or  to  treat 
his  mortgage  as  still  subsisting,  he  may  do  so, 
the  effect  being  that  the  mortgagor's  right  to  re- 
deem   still   continues,  (d) 

Incident  to  every  mortgage  is  the  power  of  re-  No  bar  to 
demption,  and  every  transaction,  that  resolves Ie  emPtlon- 
itself  into  a  security,  is  a  mortgage.  And,  so 
inseparable  to  every  mortgage  transaction  is  the 
power  of  redeeming,  that  no  act  of  the  mortgagor, 
however  formal,  performed  at  the  outset  of  the 
transaction,  will  be  allowed  to  bar  a  mortgagor 
in  exercising  the  power  of  redemption  or  of 
transferring  it  to  another.  This  is  an  exception 
to  the  rule  "  Quilibet  potest  renuneiare  juri  pro 
Be  introducto."  (e)  But  the  mortgagor  may  at  a 
time  subsequent  to  the  original  transaction,  re- 
lease his  equity  of  redemption,  and,  even  then, 
the  courts  watch  such  dealings  between  mort- 
gagor and  mortgagee  with  the  most  jealous  care, 

(d)  Severn  v.  Clarke,  30  U.  C.  C.  P.  372  :  Kelly  v.  Mackhm%  U  Gr.  29. 

(e)  2  Inst.  183. 


Digitized  by 


Google 


254  BARRON  ON  MORTGAGE 8,  ETC. 

and  require  the  utmost  good  faitb  and  just  deal- 
ing to  exist.  An  instrument,  absolute  upon  its 
face,  may  yet  be  shewn  to  be  a  conditional  con- 
veyance, and  parol  evidence  will  be  received  to 
shew  what  was  the  intention  of  the  parties ;  and 
all  the  circumstances,  in  connection  with  the 
instrument,  will  be  looked  at  in  determining  this. 
Parol  evidence  will  be  received,  not  that  the  in- 
strument may  thereby  be  contradicted,  but  for  the 
purpose  of  raising  an  equity  paramount  to  its 
terms.  (/) 

Wherever  there  is  a  conditional  sale  there 
exists  an  equity  to  redeem  ;  and  for  the  reason 
that  wheresoever  a  person  has  the  opportunity 
of  redeeming,  the  ends  of  justice  are  more  apt  to 
be  attained,  and  fraud  and  oppression  prevented, 
the  courts  will  generally  treat  a  doubtful  instru- 
ment as  a  mortgage.  (</)  "  Once  a  mortgage, 
always  a  mortgage'1  is  so  well  recognized  that 
the  right  to  redeem  is  not  necessarily  extin- 
guished, even  by  the  mortgagee  taking  posses- 
sion of  the  chattels  mortgaged.  (ft)  True,  a 
forfeiture  has  occurred,  whereby  the  legal,  as 
well  as  the  equitable  title,  has  finally  passed  to 
the  mortgagee,  but  there  is  still  an  interest  left 
in  the  mortgagor,  namely,  the  equity  of  redemp- 
tion, and  this  right  to  redeem,  is  so  far  reaching 
that  so  long  as  the  property  is  in  such  a  position 

(/)  Le  Targe  v.  De  Tuyll,  3  Gr.  369:  Holmes  v.  Matthews,  S  Gr.  379: 
Dabney  v.  Green,  4  H.  &  N.  101 :  Parke  v.  Hall,  8  Pick.  206 :  Tyler  v. 
Strange,  21  Barb.  198  :  Walker  v.  Walker,  2  Atk.  99 :  Dixon  v.  Parker,  2 
Ves.  225  :  Young  v.  Peachey,  2  Atk.  207  :  Langton  v.  Horton,  5  Beav.  9 : 
Jones  v.  Statham,  3  Atk.  388  :  Bell  v.  Carter,  17  Beav.  11 :  Murphy  v.  Taylor, 
1  Irish  Ch.  R.  92. 

(g)  Perry  v.  Medocraft,  4  Beav.  197  :  Williams  v.  Owens,  10  Sim.  368. 

ih)  Flanders  v.  Chamberlin,  24  Mich.  305  :  Severn  v.  Clarke,  20  U.  C.  C 
P.  372. 
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that  it  can  be  banded  back  to  the  mortgagor, 
upon  payment  of  the  mortgage  money,  interest, 
and  costs,  the  mortgagee  may  be  held  liable  for 
an  account  for  any  income  or  profits  arising  from 
the  property,  not  only  for  a  period  before  forfei- 
ture, but  after  forfeiture  as  well,  (t)  Yet,  the 
right  must  be  exercised  within  a  reasonable  time, 
because,  from  the  perishable  nature  of  personal 
property,  it  is  impossible  that  chattels  can  long 
remain  in  the  same  condition,  and  to  preserve 
them,  expenditure  must  be  incurred  in  their 
repair.  Then,  too,  they  are  consumed  in  use,  or 
in  some  way  destroyed,  hence  it  is  that  the  char- 
acter of  the  property,  the  use  they  are  put  to, 
their  condition,  and  a  variety  of  circumstances 
all  combine,  and  differ  almost  in  every  case,  to 
settle  what  may  be  a  reasonable  time  within 
which  the  right  of  redemption  may  be  properly 
exercised.  If  the  property  is  sold,  the  right,  of 
course,  is  extinguished.  It  matters  not  whether 
the  sale  was  had  before  or  after  default,  by  a 
mortgagee  in  possession.  In  either  case  the  pos- 
session, coupled  with  the  right  of  property,  both 
of  which  the  mortgagee  possessed,  enables  him 
to  give  a  good  title  to  the  purchaser ;  if  the  sale 
is  subsequent  to  a  possession  taken  after  default, 
'then,  if  legally  conducted,  the  mortgagor  not 
only  loses  his  right  to  redeem,  but  is  without 
redress,  (j )  If,  however,  he  has  taken  posses- 
sion before  default,  then,  because  the  mortgagor 
is  entitled  to  restitution  of  his  property  upon 
performance  by  him  of  the  condition  upon  which 
he  granted  it,  he  has  an  action  against  the  mort- 

(i)  Covell  ▼.  Dalloff,  31  Ma  104  :  Osgood  v.  Pollard,  17  N.  H.  271. 
(,;' )  Byrd  v.  Mc Daniel,  33  Ala.  18  :  Perry  v.  Craig,  3  Mo.  516. 
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gagee,  if  then  the  latter  cannot  return  him  his 
property  ;  and,  indeed,  if  so  be  it,  that  by  neces- 
sary implication  the  mortgagor  be  entitled  to  the 
possession  of  the  goods  until  default,  then  tres- 
pass is  maintainable  against  the  mortgagee,  (k) 
But  if  there  be  no  such  implication,  and  the 
mortgagee  take  the  goods,  and  when  the  time 
arrives  for  him  to  restore  them  to  the  mortgagor, 
upon  payment  of  the  mortgage,  he  fails  in  this 
his  engagement,  then,  inasmuch  as  the  mortga- 
gor's right  to  redeem  has  been  destroyed,  the 
latter  becomes  entitled  to  sue  for  this  act  of  the 
mortgagee,  which  is  an  abuse  of  his  power  and 
duty,  as  it  prevents  the  mortgagor  from  ever 
redeeming.  (I)  In  such  a  suit  the  mortgagor 
would  be  entitled  to  recover  the  value  of  his 
interest  in  the  goods,  over  and  above  the  mort- 
gage debt,  (m)  the  value  being  fixed  as  of  the 
time  when  the  mortgagee  took  possession.  (») 

Redemption  Should  the  mortgagee  have  sold  a  portion  of 
part  ofgoods.  the  goods  whereby  he  has  received  sufficient  to 
pay  the  mortgage  debt,  then  the  mortgagor 
becomes  entitled  to  redeem  as  to  the  remainder ; 
(o)  that  is,  to  be  adjudged  entitled  to  the  unsold 
property ;  but  for  the  sale,  the  mortgagor  would 
be  entitled  to  redeem  the  entire  property,  if  & 
portion  of  it  was  left  subject  to  redemption,  for 

(k)   Brierly  v.  Kendall,  17  Q.  B.  937. 

(I)  Bingham  v,  Bettimon,  30  U.  C.  C.  P.  438:  Stoddard  v.  Denim,  W 
How.  (N.  Y.)  Pr.  296,  306. 

(m)  Blodgett  v.  Blodgett,  48  Vt.  32  :  Boyd  v.  Beaudin,  54  Wis.  193:fl»'»0- 
ham  v.  Bettiton,  wpra,  at  p.  451. 

(n)  Howry  v.  First  Sat.  Tank,  54  Wis.  38. 

(o)  Bragelman  v.  Dane,  09  N.  Y.  CO. 
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the  equity  is  an  entire  whole,  and  exists  as  to  all 
the  property  if  possessed  as  to  part,  (p) 

It  has  been  said  that  the  attendant  circum-  From  whence 
stances  in  each  particular  case,  must  decide  what  demptionbe- 
is  a  reasonable  time  Within  which  redemption  may  &nB  *°  nm* 
be  enjoyed.  Of  course,  to  compote  a  period  some 
fixed  date,  from  which  to  count,  must  be  ascer- 
tained ;  the  period  from  which  time  begins  to 
run,  as  against  the  mortgagor's  right  to  redeem, 
is  the  moment  of  time  when  the  mortgagee's  pos- 
session becomes  adverse  to  that  of  the  mortgagor, 
and  it  is  not  adverse  until  forfeiture  arises  from 
some  default  in  the  mortgagor.  After  forfeiture, 
the  time  may  be  interrupted,  and  a  new  period 
to  compute  from,  fixed  and  ascertained  :  this  will 
be  the  result  of  the  mortgagee  accepting  a  pay- 
ment on  account  of  the  mortgage  indebtedness, 
the  time  for  redemption  will  begin  anew  from 
the  time  of  such  payment,  (q) 

Redemption  may  be  enjoyed,  not  alone  by  the  Redemption, 
mortgagor,  but  by  his  heirs,  executors,  or  admin-  ^eTthanby 
istrators,  or  by  any  one  who  has  a  valuable  mortgagor, 
interest  in  the  property,  as  for  example,  a  creditor 
who  has  placed  himself  in  a  position  to  enforce 
his  claim,  and  of  course  a  purchaser  from  the 
mortgagor,  and  a   second    mortgagee,  possess 
the  same  equities,  (r) 

( p)-Fauld8  v.  Harper,  2  O.  R.  405. 

\q)  Bartlett  v.  Thynes,  2  Hill  (S.  C.)  Eq.  171,  Winchester  v.  Ball,  54  Me. 
558. 

(r)  Chamberlin  v.  Sovais,  28  Chy.  404  :  Re  Davis,  27  Chy.  199  :  Waters 
v.  Shade,  2  Chy.  457  :  Long  v.  Long,  17  Chy.  251,  16  Chy.  239  :  Chislwbn 
v.  Sheddon,  3  Chy.  655 :  Crown  v.  Chamberlain,  27  Chy.  551. 

B.M.  17 
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Foreclosure       But,  though  the  courts  favor  redemption,  a 
redemption,  mortgagee  has  his  reciprocal  remedy.    It  seldom 
happens  in  practice,  that  a  mortgagee  of  personal 
chattels,  seeks  the  assistance  of  the  court,  by 
foreclosure,  yet  such  a  course  is  open  to  him. 
Foreclosure  is  the  converse  of  redemption,  and 
by  it,  a  mortgagee  may  acquire  an  absolute  title 
in  the  property  mortgaged,  in  default  of  pay- 
ment of  the  amount  of  the  mortgage  money, 
interest  and  costs,  (s) 
Wherefore-       it   was,  however,   at    one    time    questioned 
ists,  redemp-  whether  a  mortgagee  was  entitled  to  any  other 
ton  exists     x-elief  than  a  sale  of  the  property  and  payment 
of  the  debt  and  costs,   (t)     Foreclosure  is  in 
*   default  of  redemption  :  where  the  right  to  fore- 
close exists,  the  right  to  redeem  exists  also,  (a) 

Mortgagor         The  mortgagee  and   mortgagor  occupy  the 
gagee?but     relative  position  of  creditor  and  debtor;  the 
™^rand  creditor  being  secured  by  the  debtor,  through 
means  of  a  lien.    Any  holder  of  a  subsequent 
lien  may,  therefore,  pay  off  a  prior  lien  to  pre- 
vent bis  own  lien  from   being  cut  off.    As  a 
mortgagee  of  chattels,  like  a  mortgagee  of  real 
estate,  is  entitled  to  a  foreclosure,  so  a  mort- 
gagor of  chattels,  like  a  mortgagor  of  land,  is 
Redemption,  entitled  to  redemption,  and  nothing  a  mortgagor 
can  do,  (except  subsequently  to  the  original  tran- 
saction) will  generally  be  allowed  to  impair  his 
power  of  exercising  his  right,  or  of  transferring 

{$)  Cook  v.  Flood,  6  Gr.  463 :  Slade  y.  %,  8  Hare  85  :  Wayne  ▼.  Ha* 
ham,  9  Hare  62 ;  Lonquet  v.  Scawen,  1  Yes.  453. 

(t)  Dyson  v.  Morrie,  1  Hare,  422 :  Kemp  v.  Westbrook,  Belt's  Suppl.  to 
Yes.  Sen.  121,  from  Millar's  BUls  of  Sale,  p.  24. 

[u)  Parker  v.  Vine  Qrowen1  A$$.t  23  Chy.  179. 
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it  to  another.  The  right  is  paramount  to  the 
instrument  itself,  and  may  be  enforced  even  in 
opposition  to  its  terms,  as,  for  instance,  in 
defiance  of  an  agreement  by  the  mortgagor  in 
the  mortgage  to  give  up  all  claim  to  the  pro- 
perty upon  his  failure  to  pay  the  debt  secured  at 
maturity,  (v)  As  in  the  case  of  land,  so  in  the 
case  of  chattel  property,  foreclosure  bars  all 
interested  in  the  property,  subsequent  to  the 
mortgage  under  which  the  proceedings  are  taken, 
provided,  of  course,  the  proceedings  are  regu- 
larly conducted  and  proper  and  sufficient  notice 
given  to  all  concerned,  (w)  The  right  of  fore- 
closure affords  a  striking  distinction  between  a 
pledge  and  a  mortgage.  "  The  principle  upon 
which  the  court  acts  in  the  latter  case  is,  that  in 
a  regular  legal  mortgage  there  has  been  an 
actual  conveyance  of  the  legal  ownership,  and 
then  the  court  has  interfered  to  prevent  that 
from  having  its  full  effect ;  and  when  the  ground 
of  interference  is  gone  by  the  non-payment  of 
the  debt,  the  court  simply  removes  the  stop  it 
has  itself  put  on.  Then  when  there  is  a  deposit 
of  title  deeds,  the  courts  treats  that  as  an  agree- 
ment to  execute  a  legal  mortgage,  and  therefore 
as  carrying  with  it  all  the  remedies  incident  to 
such  a  mortgage.  None  of  this  reasoning  ap- 
plies to  a  pledge  of  chattels ;  the  pledgee  never 
had  the  absolute  ownership  at  law,  and  his 
equitable  rights  cannot  exceed  his  legal  title.'*  (x) 

(v)  BunaeUugh  v.  Poolman,  3  Daly  (N.  Y.)  236 :  Lavigne  v.  Naramore, 
52  Vt.  267. 

{w)  Jones  v.  Dunbar,  32  C.  P.  136  :  Wylder  v.  Crane,  53  111.  490. 

(x)  Per  Jessel,  M.  R.,  Carter  v.  Wake,  L.  R.  4  C.  D.  606. 
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In  case  of  foreclosure  and  sale  with  the  assist- 
ance of  the  court,  then,  as  in  the  case  of  land, 
the  mortgagee  of  chattels,  may  obtain  a  personal 
order  against  the  mortgagor  for  any  deficiency, 
a  right  he  may  lose,  when  he  proceeds  on  his 
own  responsibility  to  realize  from  a  sale  of  the 
chattels. 
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CHAPTER  XIV. 

THE  OPERATIVE  PARTS  OF  BILL  OF  SALE 
OR  MORTGAGE. 

The  operative  part  of  a  bill  of  sale  or  mort- 
gage requires  consideration. 

"The  words  should  be  such  as  are  apt  and 
proper,  according  to  the  mode  in  which  the 
instrument  is  intended  to  operate."  (a) 

In   law,   chattels   are   indivisible ;   therefore,  9^^!?. 

7  '  '  indivisible 

there  is  no  such  thing,  in  the  strict  sense  of  the  at  law. 
term,  as  an  estate  in  them. 

The  intention  of  the  parties,  in  regard  to  them, 
a  Court  of  Equity  will,  however,  carry  out ;  and 
in  a  settlement  of  chattels  upon  one  person  for  life 
with  remainder  to  others,  the  cestuis  que  trustent 
have  equitable  rights,  which  they  can  enforce  as 
effectually  as  can  cestuis  que  trustent  of  lands  and 
tenements,  (b) 

The  operative  words  in  a  bill  of  sale  usually 
are  "  bargain,  sell,  assign,  transfer  and  set 
over  "  (c)  and  in  a  mortgage  "  grant,  bargain, 
sell  and  assign." 

There  is  no  necessity  to  use  other  than  the 
present  tense  in  the  operative  part  of  the  bill  of 

(a)  Leith's  Blackstone,  258. 

(6)  Beaumont  on  Bills  of  Sale,  14 :  Smith  v.  Butcher,  L.  B.  10  Ch.  D. 
113. 

(c)  Beaumont  on  Bills  of  Bale,  17. 
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sale  or  mortgage,  any  more  than  in  a  conveyance 
of  land.  If  a  chattel  is  sold  at  one  time,  and  no 
delivery  made,  and  at  a  later  period  a  bill  of  sale 
is  executed  by  the  vendor  to  the  vendee  in  pur- 
suance of  the  former  sale,  then  the  past  and 
present  tense  may  both  be  properly  used  in 
analogy  to  the  old  system  of  feoffment  and  livery 
of  seisin,  when  a  deed  "usually  accompanied  the 
transaction  which  stated,  as  the  fact  was,  that 
the  feoffor  had  enfeoffed  and  then  proceeded  in 
the  present  tense  to  confirm  it."  (d) 

It  has  elsewhere  been  shewn  from  the  report 
of  Twyne's  case,  that  it  was  the  general  assign- 
ment of  all  a  man's  goods  and  chattels  which 
largely  influenced   the   court   in   avoiding  the 
deed ;  but  the  doctrine  has  long  since  exploded, 
if  it  ever  existed,  that  the  naked  fact  of  a  gen- 
eral assignment  of  all  a  mortgagor's  goods  and 
chattels,  avoided  the  deed  as  fraudulent.    We 
have  seen,  however,  that  if  the  assignor  be  a 
trader,  within  the  insolvent  laws,  then  that  a 
general  assignment  is  void,  except  it  be  to  secure 
further  advances,  and  there  be  a  bona  fide  inten- 
tion, with  such  advances,  to  carry  on  the  business 
of  the  debtor,  as  otherwise  it  is  in  itself  an  act  of 
bankruptcy. 
A  particular      If  it  be  the  intention  to  assign  all  the  goods 
maTrestrict  °*  a  bargainor  or  mortgagor,  care  should  be 
a  general       used  to  avoid  both  general  and  particular  words 
assignment.  jn  ^e  nggjgmuen^  for  the  latter  may  have  the 

effect  of  restricting  the  operation  of  the  former. 
This  often  arises  when  there  is  a  description  of 
the  articles  in  the  instrument,  and  they  are 

(d)  Leith's  Blaokstone,  p.  259. 
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enumerated  in  a  schedule  attached.    In  Wood 

v.Rawcliffe,  (e)  the  bill  of  sale  assigned  "all  the 

household  goods  and  furniture   of  every  kind 

and  description  whatsoever  in  the  house,  No.  2 

Meadow  Place,  more  particularly  set  forth  in  an 

inventory  or  schedule  of  even  date  herewith,  and 

given  up  on  the  execution  thereof."     When  the 

deed  was  executed,  one  chair  was  delivered  to  the 

defendant  in  the  name  of  the  whole  of  the  said 

goods.     It  happened  that  the  inventory  did  not 

specify  all  the  household  goods  and  furniture  of 

every  kind  in  the  house,  and  it  was  held  by  the 

Court  of  Exchequer,  upon  the  authority  of  Bur- 

ton  v.  Dawes,  (/)  and  olMorrell  v.  Fisher,  (g)  that 

the  bill  of  sale  only  operated  as  an  assignment 

of  the  "goods  and  furniture  specified  in  the 

inventory.,,    In  Kingston  v.  Chapman,  (h)  a  bill 

of  sale  was  given,  granting  "  all  and  singular  the 

goods,  chattels,  furniture  and  household  stuff, 

now  in  Sword's  Hotel,  Toronto,  or  particularly 

mentioned  and  expressed  in  a  certain  schedule 

marked   'A, '  hereunder    written    or    hereunto 

annexed,"  and   in  this  case  it  was  held   the 

bill  of  sale  did  not  give  the  grantee  any  title  in 

goods   not    mentioned    and   described    in    the 

schedule,  (i) 

No  matter  what  the  intention  of  the  parties  to  Effect  only 
an  instrument  may  be,  effect  can  only  be  given  ^ds*iii 
to  words  in  the  conveyance  as  they  are  found,  conveyance, 
and  the  court  cannot  carry  out  the  intention  of 

(e)  6  Ex.  407 :  20  L.  J.  Ex.  285. 

(/)  19  L.  J.  C.  P.  802. 

(g)  19  L.  J.  Exch.  273. 

(h)  9  U.  O.  C.  P.  130. 

(t)  See  also  Qunn  v.  Ruttan,  7  U.  C.  C.  P.  616. 
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the  parties,  under  such  instrument,  if  the  words 
used  do  not  show  verbatim  such  intention,  (j) 
Therefore,  if  it  be  the  intention  of  the  parties  to 
affect  future  acquired  property,  that  intention 
must  clearly  appear  upon  the  face  of  the  deed,  (k) 
A  general  assignment  of  all  a  man's  goods  and 
chattels  in  a  particular  house  or  place,  will  not 
include  goods  and  chattels  brought  into  the 
house  after  the  assignment  was  made,(Z)  because, 
by  the  words  of  such  assignment,  it  is  only  in- 
tended to  pass  tbe  property  in  "all  the  man's 
goods  on  the  particular  place  at  the  time  oi  the 
execution  of  the  conveyance."  And  unless  tbe 
intention  clearly  appear,  by  the  instrument,  to 
pass  after-acquired  property,  and  to  subject  it  to 
the  rights  given  by  the  instrument  to  au  as- 
signee, a  power  of  seizing  all  goods,  etc.,  will 
not  warrant  a  seizure  of  any  goods  not  on  the 
premises  at  the  time  of  the  execution  of  tbe  bill 
cf  sale,  (m) 

Power  is  not  property,  and  a  power  to  seize 
after-acquired  property,  when  such  is  not  affected 
by  the  terms  of  the  deed,  will  not  be  construed 
iu  equity  as  an  equitable  assignment  of  the  pro- 
perty, (n) 
Licenses  to  The  mere  license  to  enter  and  take  possession 
aSS!'  reV°°  of  after- acquired  goods  may  be  revoked,  it  not 
being  incident  to  a  valid  grant,  because  tbe 
words  of  the  assignment  are  not  sufficient  to 

0)  Tapfleld  v.  Hillman,  12  L.  J.  C.  P.  311. 

(k)  Per  Gwynne,  J.,  Mason  v.  McDonald,  25  U.  C  C.  P.  439. 

(/)  Sutton  v.  Bath,  1  Fos.  A  Fin.  162. 

(m)  Reeve  v.  Whitmore,  33  L.  J.  Ch.  63:  TopJUld  v.  Hillman,  6  Scott  N. 
R.  967 :  6  Man.  &  Gr.  245  :  12  L.  J.  C.  P.  311. 

(n)  Belding  v.  Bead,  3  H.  &  C.  955 :  34  L.  J.  Ex.  212 :  Reeve  v.  Whit- 
more,  supra. 
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make  a  valid  grant  of  the  after-acquired  pro-' 
perty.  "  A  license  under  seal  is  as  revocable  as 
a  license  by  parol,  and  on  the  other  hand  a  license 
by  parol,  coupled  with  a  grant,  is  as  irrevocable 
as  a  license  by  deed,  provided  only  that  the 
grant  is  of  a  nature  capable  of  being  made  by 
parol.  But  where  there  is  a  license  by  parol 
coupled  with  a  parol  grant,  or  pretended  grant,  of 
something  which  is  incapable  of  being  granted 
otherwise  than  by  deed,  then  the  license  is  a 
mere  license,  it  is  not  an  incident  to  a  valid 
grant,  and  it  is  therefore  revocable. y'{o) 

But  the  case  is  different  where  the  intention 
of  the  deed  is  clear  as  to  the  property  it  pro- 
fesses to  pass.  When  it  is  clear  that  the  assign- 
ment is  intended  to  pass  after-acquired  pro- 
perty, and  there  be  a  nor  us  actus  interveniens, 
(without  which  at  law  a  grant  of  after-acquired 
property  was  of  no  avail),  then  the  license  to  seize 
is  something  mors  than  a  mere  naked  license, 
and  cannot  be  revoked.  Without  a  novus  actus, 
however,  the  license  was  but  a  mere  license, 
because  at  law,  however  decided  might  be  the 
intention  of  the  deed,  a  valid  grant  to  operate 
in  presenti  could  not  be  made  of  goods  which 
were  in  posse.  Until,  therefore,  there  be  a  novus 
actus  interceniens,  a  license  to  seize  could  be 
revoked.  Of  course  where  present  property  is 
comprised  in  the  assignment,  a  license  will  be 
irrevocable,  for  then  the  power  is  coupled  with 
an  interest.  As  we  have  seen,  however,  the  rule 
in  equity  is  very  different,  and  a  valid  grant  may 
be  made  of  after-acquired  property,  and  in  equity 

(o)  Per  Alderson,  B.,  Wood  v.  Leadbitter,  13  M.  &  W.  844. 
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a  power  to  seize  such  is  not  revocable,  (j>)  not 
even  by  the  death  of  the  grantor,  (q)  Though 
the  goods  assigned  be  not  in  esse,  no  norm*  actus 
is  in  equity  needed  to  give  effect  to  the  words  of 
the  assignment,  and  recent  legislation  has  so 
far  removed  the  conflicting  differences  between 
law  and  equity,  that  the  rules  of  the  latter  are 
entitled  to  prevail  over  those  at  law.  So  that 
at  law,  now,  as  well  as  in  equity,  a  license  to 
seize  after-acquired  property  is  irrevocable,  be- 
cause by  force  of  the  equitable  doctrines  it 
becomes  coupled  with  a  valid  grant. 

In  re  ThirkiU,  Ferrin  v.  Wood,  (r)  will  be 
found  words  capable  of  passing  after-acquired 
property. 

At  a  previous  page  is  considered  the  right  a 
man  hath  at  law  to  grant  not  only  that  in  which 
he  hath  the  actual,  but  that  in  which  he  hath 
the  potential  ownership  as  well.  And  though  a 
thing  of  which  a  man  is  the  owner  potentially  at 
the  date  of  the  grant,  may  be  future  property, 
yet  a  man  cannot  grant  at  law  future  acquired 
property,  in  which,  at  the  time  of  the  grant,  he 
hath  neither  the  actual  nor  the  potential  owner- 
ship. It  is  quite  easy  to  understand  bow  impos- 
sible it  is  for  a  man  to  grant  or  mortgage  that 
which  is  not  in  existence,  or  that  which  he  hath 
not,  at  the  time  of  the  grant  or  mortgage.  And 
the  principle  has  been  well  settled  at  law  that 
things  not  in  esse,  are  not  the  subject  of  a  mort- 
gage any  more  than  those  things  which  a  man 

(p)  Lepard  v.  Vernon,  2  Ves.  <fc  B.  51 :  Broomly  v.  Holland,  7  Yes.  28. 
(q)  Spooner  v.  Sandilandi,  1Y.&C.  390. 
(r)  21  Or.  492. 
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hath  not  "quinon  habet,  Me  non  dat."  Lord 
Bacon,  in  commenting  on  his  14th  maxim,  refers 
to  the  law  as  follows  : — "  The  law  doth  not  allow 
of  grants,  except  there  be  a  foundation  of  an 
interest  in  the  grantor;  for  the  law  will  not 
accept  of  grants  of  titles  or  things  in  action, 
which  are  imperfect  interests,  much  less  will  it 
allow  a  man  to  grant  or  incumber  that  which  is 
no  interest  at  all,  but  merely  future.  But  of 
declarations  precedent  before  any  interest  vested, 
the  law  doth  allow,  but  with  this  difference,  that 
there  be  some  new  act  or  conveyance  to  give  life 
and  vigour  to  the  declaration  precedent.  Now, 
the  best  rule  of  distinction  between  grants  and 
declarations  is,  that  grants  are  never  counter- 
mandable,  nor  in  respect  of  the  nature  of  the 
conveyance  or  instrument,  though  sometimes  in 
respect  of  the  interest  granted  they  are,  whereas 
declarations  evermore  are  countermandable  in 
their  natures." 

The  interpretation  put  by  the  courts  upon  the 
above  maxim,  is  that  grants  are  good  at  law 
where  there  is  a  foundation  for  an  interest. 
"  That  although  a  disposition  of  an  after-acquired 
interest  is  inoperative,  yet  that  such  disposition, 
may  be  considered  as  a  declaration  precedent  to 
derive  its  effect  from  some  new  act  of  the  grantor 
after  the  property  is  acquired.  (*) 

What  this  new  act  is  required  to  be,  depends 
upon  the  nature  and  circumstances  of  each 
transaction. 

(«)  Lunn  v.  Thornton,  1  C.  B.  379:  9  Jur.  360:  14  L.  J.  C.  P.  161: 
Millar's  Bills  of  Bale,  p.  3S. 
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Lunn  v.  In  the  case  of  Lunn  v.  Tliornton  the  plaintiff 

Thornton.       fay  dee(j  M,d  to  tfae  defendant   «all  hig   goodg> 

furniture,  plate,  linen,  china,  stock,  and  imple- 
ments in  trade,  and  other  effects  whatsoever 
then  remaining  and  being,  or  which  should  at 
any  time  thereafter  remain  and  be  in,  upon,  or 
about  his  dwelling  house,"  and  also  all  his  other 
effects  elsewhere. 

The  intention  to  pass  after-acquired  property, 
it  will  be  seen,  was  clearly  evinced  by  the  deed  ; 
but  because  property  not  in  esse,  in  which  the 
*  grantor  had  not  the  potential  ownership,  could 
not  be  assigned  at  law,  this  deed  would  be  held 
void;  but  the  deed  evidencing  the  intention  to 
pass  after-acquired  property,  was  considered  as  a 
declaration  precedent  to  pass  that  "  which  should 
at  any  time  thereafter  be  in  or  upon  or  about  his 
dwelling  house,"  which  would  derive  its  effect 
from  some  new  act.  The  new  act  relied  on  by 
the  plaintiff  was  that  of  the  defendant  merely 
bringing  the  goods  in  dispute  upon  the  plaintiffs 
premises;  but  it  was  held  that  such  an  act  was 
not  a  sufficient  novus  actus  to  bring  the  after- 
acquired  property  within  the  operation  of  the 
deed. 

Where,  however,  possession  is  taken  of  the 
after-acquired  property,  by  the  grantee  with  the 
acquiescence  of  the  grantor,  then  there  is  a  sub- 
sequent act  abundantly  sufficient  to  satisfy  the 
rule  at  law.  (t)  But  the  property  must  be 
reduced  into  possession  of  the  grantee,  and  the 


15 


(t)  Hope  v.  Hayley,  5  E.  &  B.  830  :    2  Jur.  N.  S.  486 :    25  L.  J.  Q.  B. 
5. 
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grantor  consent  thereto,  before  other  rights  are 
acquired  by  third  parties,  (u)  and  the  right  of 
seizure  when  exercised  is  equivalent  only  to  a 
present  delivery,  and  does  not  relate  back  to  the 
time  of  the  grant,  (v) 

(u)  Langton  v.  H  or  ton,  1  Hare  549:  see  CJiapman  v.  Weimar ,  4  Ohio,  8. 
4S1. 

{v)  Parott  v.  Congreve,  18  L.  J.  Ch.  278. 
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CHAPTER   XV. 
THE  RECITALS  IN  A  MORTGAGE. 

It  is  not  customary  in  practice  to  insert  reci- 
tals, where  the  security  is  given  for  a  pre-exist- 
ing debt ;  but,  in  all  cases,  they  are  useful  as 
indicating  the  purposes  for  which  the  mortgage 
is  given.  The  accurate  conveyancer  will  always 
recite  the  fact  of  the  pre-existing  debt,  and  also 
the  fact  of  the  creditor  requiring  security,  and 
that  the  instrument  is  executed  for  the  purpose 
When  0f  carrying  out  the  intention  of  the  parties.    In 

necessary,  some  instruments,  executed  under  the  Chattel 
Mortgage  Acts,  Rev.  Stat.  Ont.,  1887,  cap.  125, 
s.  6,  it  is  absolutely  necessary  to  their  validity, 
that  they  should  set  out  fully  by  recital  or  other- 
wise, the  terms,  nature  and  effect  of  the  agree- 
ment between  the  parties,  and  the  amount  of 
liability  intended  to  be  created.  Recitals  are 
inserted  to  show  what  the  consideration  is,  and, 
upon  the  genuineness  of  the  consideration, 
depends  the  validity  of  the  instrument.  It  does 
not  follow  that  any  variance,  however  slight,  be- 
tween the  real  consideration  and  the  recital  of  it, 
in  the  body  of  the  instrument  wirl  necessarily 
invalidate  a  mortgage.  The  maxim  "falta  de- 
monstratio  non  nocet "  applies.  Clerical  inaccura- 
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cies  in  the  recital  will  not  prejudice  the  mort- 
gage, so  long  as  the  debt  or  full  consideration  be 
fully  identified,  (a) 

The  object  which  the  statute  has  in  view,  by  The  object  of 
the  insertion  of  recitals,  is  that  third  parties, 
desirous  of  dealing  with  a  mortgagor,  may,  by  an 
inspection  of  the  mortgage,  acquire  a  full  and 
truthful  knowledge  of  the  transaction,  to  which 
the  mortgage  relates.  It  is  sufficient  if  a  mort- 
gage states  correctly  the  facts,  from  which  to 
identify  the  notes  or  other  Instruments  which  it 
is  intended  to  secure,'  with  reasonable  certainty, 
and  if,  to  an  adequate  description,  the  recital 
contains  that,  which  is  inapt  and  erroneous,  the 
latter  will  not  thereby  invalidate  the  former 
(quicquid  demonstrate  rei  additur  satis  demon- 
strates frustra  est.  (6)  But  the  true  character  of 
the  debt  or  consideration  must  be  set  out.  If 
the  mortgage  is  given  in  consideration  of  a 
contingent  liability,  assumed  by  the  mortgagee, 
it  will  not  suffice  to  state  the  consideration  as 
being  a  debt,  (c) 

(a)  Wadswortk  v.  Townley,  10  Q.  B.  579 :  Ruttledge  v.  McLean,  12  Q.  B. 
306  :  Roe  v.  McNeill,  14  C.  P.  424  :  Thompson  v.  Bennett,  22  C.  P.  393. 
(6)  ThroueU  v.  Marsh,  63  L.  T.  321. 
(c)  Belknah  v.  Wendell,  31  N.  H.  92. 
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CHAPTER  XVI. 

THE  DATE  IN  A  BILL  OF  8ALE  OR  CHAT- 
TEL  MORTGAGE. 

In  the  form  of  a  mortgage,  the  first  thing  to 
be  considered  is  the  date,  as  that  generally, 
though  not  necessarily,  is  inserted  at  tbe  begin- 
ning, rather  than  at  the  end  of  the  instrument. 
When  there  is  a 'date  to  the  instrument,  tbe 
presumption  is,  that  delivery  was  upon  that 
date ;  (a)  but,  because  a  deed  is  good,  though  it 
mentions  no  date,  or  has  a  false  or  impossible 
date,  this  presumption  can  be  rebutted,  and  tbe 
parties  are  at  liberty  to  show  tbe  true  time  of 
delivery,  by  parol  evidence.  (6) 
Meaning  The  expression  "  delivery  "  is  not  to  be  taken 

"delivery."  i&  i*8  popular  sense,  as  meaning  a  manual 
delivery,  for  the  instrument  may  be  completely 
executed,  and  yet  not  handed  to  the  mortgagee; 
but  there  must  be  some  act  on  the  part  of  both 
parties  to  the  instrument,  which  in  legal  con- 
templation will  be  equivalent  to  manual  delivery. 
.  Disputes  may  arise  on   the  point  of  delivery 

(a)  Hayward  v.  Thacker,  31  Q.  B.  427. 

(b)  2  Bla.  Com.  Burdett  v.  Hunt,  25  Me.  419 :  Partridge  v.  Swaiey,  46 
Me.  414:  see  McLean  &  Pinker  ton,  7  App.  R.  490:  Burdett  v.  Hunt,  25 
Me.  419. 
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between  a  mortgagor  and  mortgagee,  as  to 
whether  or  not  there  was  "  delivery,"  but,  under 
the  statute,  an  affidavit  of  bona  fides  both  in  the 
case  of  a  mortgage  and  sale,  must  be  made; 
and  this  being  so,  the  matter  would  then  be  less  a 
question  as  to  whether  there  was  a  delivery,  than 
a  question  as  to  when  it  took  place,  as  settling 
the  moment  of  time,  from  which  the  instrument 
came  into  force,  as  against  the  persons  intended 
to  be  protected  by  the  statute. 

In  consequence  of  the  statute  requiring  mort- 
gages, which  come  within  its  purview,  to  be 
registered  within  a  limited  time  from  the  execu- 
tion thereof,  and  the  date  being  prima  facie  evi- 
dence of  the  time  when  execution  took  place,  (c) 
it  often  becomes  material  to  determine  the  date 
of  execution.   It  does  not  tend  to  vary  or  contra-  Parol  evid- 
dict  the  instrument,  to  admit  testimony  shewing  gjj^^X" 
the  date  to  be  incorrect,  and  therefore  parol  evi-  true  date, 
dence  is  admitted  to  shew  that  a  mistake  has 
been  made  in  the  date  of  a  mortgage  or  bill  of 
sale,  (d) 

It  sometimes  is  important  to  establish  the 
moment  of  time  of  the  day  when  such  instru- 
ments are  executed.  The  date  inserted,  affords 
no  indication  as  to  the  hour  of  the  day,  when 
execution  took  place,  and,  as  instruments  under 
the  Act,  relate  back  and  take  effect  from  their 
execution,  it  is  possible  for  a  conflict  to  arise 
between  an  execution  creditor  and  a  mortgagee, 
wherein  a  fraction  of  a  day  would  have  to  be 
considered.    In  such  cases,  when  the  justice  of 

(c)  Foster  v.  Perkins,  42  Me.  168. 

(d)  Stone-breaker  v.  Kerr,  40  Ind.  186. 

B.M.  18 
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the  cause  so  requires,  the  courts  will  consider  a 
fraction  of  a  day.  (e) 

It  therefore  might  not  be  undesirable  for  the 
conveyancer,  in  all  cases,  to  preserve  evidence  of 
the  time  of  the  day,  when  instruments  under  the 
Act  are  executed.  A  purchaser  of  mortgaged 
property,  or  a  mortgagee  thereof,  may  be  in- 
clined to  rely  upon  the  evidence  in  the  clerk's 
office,  that  a  mortgage  on  file  against  such  pro- 
perty, was  so  filed  more  than  five  days  after  its 
date ;  but  such  purchaser  or  mortgagee,  relying 
on  such  evidence,  may  be  delayed  in  his  rights : 
it  is  presumed  that  he  knows  the  law  to  be  that 
the  date  of  the  instrument,  is  not  conclusive  evi- 
dence as  to  when  it  was  executed,  and  the  party, 
seeking  to  up-hold  the  instrument,  might  be  able 
to  shew  that  the  mortgage  was  in  fact  executed 
within  the  five  days  prior  to  its  being  placed  on 
file.(/) 

(e)  Beekman  v.  Jarvis,  3  U.  C.  Q.  B.  280. 
I  f)  Holman  v.  Doran,  56  Ind.  358 :  HoadUy  v.  HoadUy,  48  Ind.  452. 


Digitized  by 


Google 


BARRON    ON   MORTGAGES,    ETC.  275 


CHAPTER  XVII. 

ON  INSURANCE. 

Both  the  mortgagor  and  mortgagee  have  an 
insurable  interest  in  the  property  mortgaged,  (a) 
and  each  may  insure  for  his  own  benefit  inde- 
pendently of  the  other,  (b)     The  insurable  inter-  insurable 
est  of  a  mortgagor  extends  to  the  full  value  of  mortgagor 
the  goods  or  property  mortgaged,  while  that  of and  mort8a- 
the  mortgagee  is  limited  to  the  amount  of  his 
mortgage  debt,  (c)  and  the  circumstance  of  the 
mortgagor  continuing  in  possession  does  not 
diminish  or  in  any  way  affect  the  right  of  the 
mortgagee  to  insure  on  his  own  account,  (d) 

A  mortgagee,  who  is  not  in  possession,  cannot 
tack  on  to  his  mortgage  debt  subsequent  ad- 
vances, or  other  claims  upon  parol  agreements, 
so  as  to  increase  his  insurable  interest  in  the 
goods  or  subject  matter  of  his  mortgage  ;  (e)  but 
if  he  be  in  possession,  then,  inasmuch  as  he  may 
be  responsible  to  the  mortgagor  as  bailee  of  the 
goods,  he  has  an  insurable  interest  in  the  pro- 
perty to  the  full  value  thereof ;  he  must,  how- 
fa)  Richards  v.  Liverpool  <£  London  Int.  Co.,  26  U.  C.  R.  401. 

(b)  French  v.  Rogers,  16  N.  H.  177:  Fullon  v.  Brooks,  4  Cash.  203  : 
Connover  v.  Ins.  Co.,  23  Pick.  413 :  Ayers  v.  Home  Ins.  Co.,  21  Iowa  185  : 
Woodruff  v.  Ins.  Co.,  2  Dutchn.  64. 

(c)  Glover  v.  Black,  1  Bl.  R.  396 :  Robertson  v,  Hamilton,  14  East  629, 
593  :  Crawford  ▼.  Hunter,  8  T.  R.  16 :  Stockdale  v.  Dunlop,  6  Matt.  224 
FowUs  v.  Innes,  11  M.  A  W.  10. 

(d)  Ogden  v.  Montreal  Ins.  Co.,  3  U.  C.  C.  P.  497 

(e)  Ogden  v.  Montreal  Ins.  Co.,  supra. 
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ever,  in  the  event  of  loss,  account  to  the  mort- 
gagor for  everything  over  and  above  his  own 
mortgage  claim,  interest,  and  costs. 

While  a  mortgagee  has  in  himself  an  insur- 
able interest,  and  so  may  insure  for  his  own 
benefit  simply,  he  yet  is  at  liberty  to  insure  for 
the  joint  benefit  of  himself  and  mortgagor. 

The  contract  of  insurance  usually  stipulates 
that  the  extent  and  nature  of  the  interest 
insured  should  be  clearly  set  out,  but  in  the 
absence  of  conditions  to  this  effect,  it  is  unneces- 
sary that  the  mortgagee  should  state  either  the 
nature  of  his  interest,  or  for  whose  benefit  the 
insurance  is  made.  The  rule  is  that  the  subject 
matter  of  insurance  must  be  particularly  des- 
cribed, but  the  interest  of  the  assured  may  be 
left  at  large.  (/) 

The  usual  practice  is  for  the  mortgagor  to 
covenant  that  he  will  insure  and  keep  insured  the 
property  given  in  security,  and  when  he  insures 
in  pursuance  of  such  a  covenant,  the  insurance 
is  effected  in  his  own  name,  and  the  loss  (if  any) 
made  payable  to  the  mortgagee,  according  to  his 
interest ;  or  the  policy  issued,  is  assigned  to  the 
mortgagee,  not  absolutely,  but  as  collateral  secu- 
rity to  the  extent  of  the  mortgagee's  interest. 
Though  a  limited  interest  will  be  implied  from 
an  assignment  by  a  mortgagor  to  mortgagee  of 
a  policy  of  insurance,  it  yet  is  advisable  always 
to  expressly  define  the  nature  and  extent  of  the 
assignment,  so  as  to  guard  against  the  mortgagor 
being  deprived  of  any  interest  in  the  surplus  he 

(/)  Richardson  v.  Uotnt  Ins.  Co.,  21  IT.  C.  C.  P.  291 :  Ogdenv.  Montreal 
Ins.  Co.,  supra. 
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might  have,  after  satisfaction  of  the  mortgage 
debt.  When  the  policy  is  assigned  by  the  mort- 
gagor to  the  mortgagee,  and  the  assignment 
assented  to  by  the  insurers,  then  an  equitable 
contract  of  insurance  is  created  between  the 
mortgagee  and  insurers  to  the  extent  that  the 
mortgagee's  interest  will  not  be  prejudiced  or 
defeated  by  a  subsequent  act  of  forfeiture  on  the 
part  of  the  mortgagor  :  (g)  but  when  the  loss  (if 
any)  is  merely  made  payable  to  the  mortgagee, 
such  may  not  be  the  case,  (A)  In  either  case  it 
is  always  advisable  to  have  a  mortgage  clause 
attached  making  the  policy  valid  as  to  the  mort- 
gagee's interest  independent  of  any  act  of  the 
mortgagor. 

The  policies  of  many  companies  are  so  framed 
that  a  mortgagee  is  quite  unsafe  in  taking  their 
policies  without   a   mortgage   clause   being  at- 
tached.    An  assignment  by  way  of  mortgage  is 
not  within  the  statutory  condition  against  assign-  Company's 
ment,  and  notice  of  such  an  assignment  8eems^nj^m^t 
unnecessary,  but  in   all   cases,  it  is  advisable  should 
that  the  company's  assent  to  such  an  assign- procured, 
ment  should  be  procured,  (t)      The  policies  of 
most  companies  are  conditional  so  as  to  require 
notice.    A  covenant  to  insure  in  a  mortgage, 
operates  as  an  equitable  assignment    of  any 
policy  of  insurance  that  might  be  effected  by 
the  mortgagor  (as  to  covenant  in  short  forms 
mortgages  of  land,  see  cases  cited  infra),  (j) 

(g)  Burton  v.  Gore  District  Ins.  Co.,  12  Gr.  156. 

(A)  See  Livingston  v.  Western  Ins.  Co.,  16  Gr.  9. 

(t)  Burton  v.  Gore  District  Ins.  Co.,  14  Q.  B.  342  :  Sandi  v.  The  Standard 
Ins.  Co.,  27  Grant.  167. 

(j)  Greet  v.  Citizens  Ins.  Co. :  Greet  v.  Royal  Ins.  Co.,  5  A.  R.  596,  27 
Chy.  197. 
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Wben  there  is  such  a  covenant,  and  the  mort- 
gagor makes  default  in  insurance,  the  mortgagee 
may  insure  and  charge  the  premiums  to  the 
mortgagor,  if  reasonable ;  (&)  but  it  should  be 
provided  by  the  mortgage  that  the  goods  mort- 
gaged shall  stand  charged  with  the  repayment  of 
the  premiums  so  paid  in  the  same  manner  as, 
and  as  part  of  the  principal  money,  or  the  mort- 
gagee may  find  himself  with  no  other  security 
therefor  than  the  mortgagor's  personal  cove- 
nant. 

In  all  such  cases  the  insurance  money  is  pay- 
able to  the  mortgagee,  who  must  apply  it  to  the 
discharge  of  the  debt  and  return  any  balance  to 
the  mortgagor.  But  the  mortgagee  is  not  bouud 
so  to  apply  the  money  until  the  maturity  of  the 
mortgage,  (/)  when  in  the  absence  of  such  a  con- 
dition or  otherwise  the  mortgagee  insures  for  his 
own  benefit.  The  nature  of  his  insurable  interest 
is  a  question  of  considerable  difficulty,  and  the 
decisions  are  not  reconcilable.  The  better  opinion 
seems  to  be  that  the  insurers  are  in  the  same 
position  as  a  surety,  who  has  paid  the  principal 
debt,  and  therefore  that  they  are  entitled  to  sub* 
rogation  of  the  security,  so  as  to  stand,  with 
reference  to  it,  in  the  same  position  as  did  the 
insured.  There  can  be  no  doubt  that  the  mort- 
gagee's insurable  interest  depends  upon  his  debt,, 
so  that,  where  a  mortgagee,  without  any  agree- 
ment with  the  mortgagor,  insures,  he  insures  his 
debt,  and,  when  the  debt  is  paid,  his  insurable 


(*)  Liland  v.  Colliver,  34  Mich.  418. 

(I)  Austin  v.  Storey,  10  Gr.  306 :  Oreen  v.  Hexcer,  21  U.  C.  C.  P.  631 
Trust  &  Loan  Co.  v.  Dennin,  16  U.  C.  C.  P.  321. 
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interest  ceases,  (m)  In  case  of  loss,  the  insurer 
is  entitled  to  be  subrogated  to  the  mortgagee's 
claim,  (n) 

The  principle  of  subrogation  is  applied  to  all 
cases  where,  whether  by  the  nature  of  the  con- 
tract, or  by  subsequent  forfeiture,  the  mortgagor 
has  not  any  legal  or  equitable  interest  in  the 
policy ;  he  then  will  not  have  any  claim  to  be 
relieved  of  any  part  of  the  debt,  and  the  mort- 
gagee having  been  paid  by  the  insurers  will  not 
be  entitled  to  double  payment. 

The  principle  of  subrogation  is  also  applied  to 
cases  where  the  owner  of  the  goods  has  a  remedy 
in  tort  against  a  third  person  for  the  destruction 
of  the  goods.  In  any  such  case  the  fact  of  the 
owner  being  indemnified  by  the  insurers  is  no 
defence  to  an  action  against  the  wrongdoer,  but 
the  insurers,  to  the  extent  of  the  amount  they 
have  paid,  are  entitled  to  be  subrogated  to  the 
rights  of  the  owner  against  the  wrongdoer,  (o) 

The  question  between  the  mortgagee  and  the 
insurers  is  not  whether  the  mortgagee  has  lost 
his  debt,  but  whether  he  has  lost  his  security,  so 
that  it  is  no  answer  to  an  action  on  a  policy  that 
the  mortgagor  is  still  solvent  and  able  to  pay  the 
mortgage  debt  in  full. 

The  mortgagor  is  not  entitled  to  any  consider- 
ation, as  he  was    a  perfect   stranger  to  the 

(m)  Carpenter  v.  Ins.  Co.,  16  Pet.  495 :  Ins.  Co.  v.  Woodruff,  2  Dutch. 
641 :  Smith  v.  Ins.  Co.,  17  Penn.  St.  253. 

(n)  Sussex  Co.  Ins.  Co.  v.  Woodruff,  26  N.  J.  Eq.  541 :  How.  v.  Ins.  Co., 
51  HI.  409 :  Norwich  Ins.  Co.  v.  Boomer,  52  HI.  442 :  (Etna  Ins.  Co.  v. 
Boomer :  Herman  on  Chattel  Mortgages :  Blaupox  v.  Dacosta,  1  Eden 
130:  Randall  v.  Cochran,  1  Ves.  Sim.  98:  White  v.  Dobinson,  12  Sim. 
73 :  Mason  v.  Sainsbury,  3  Doug.  61 :  Yates  v.  White,  4  Bing.  N.  C.  272. 

(o)  Mason  v.  Sainsbury,  and  Yates  v.  White,  supra. 
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arrangement,  and  might  have  insured  indepen- 
dently for  his  own  benefit,  and  he  will  neither  be 
charged  with  the  premiums  or  credited  with  the 
proceeds. 

The  relying  upon  and  waiting  for  another 
party  from  whom  the  insurance  has  been  taken 
to  effect  and  keep  in  force  an  insurance  upon 
the  property  mortgaged,  is  never  satisfactory. 
Hence  it  is  suggested  that  insurance  should  in  all 
mortgages  be  a  condition  on  the  non-performance 
of  which  the  right  to  possession  should  accrue  to 
the  mortgagee  (p) ;  and  when,  in  a  mortgage,  it 
is  provided  that  a  default  in  insuring  renders  the 
whole  amount  secured  by  the  mortgage  at  once 
due  and  payable,  and  gives  to  the  mortgagee 
a  right  of  action  on  the  contract.  The  procuring 
of  the  insurance  by  the  mortgagee,  after  the 
default  of  the  mortgagor,  does  not  inure  to  the 
mortgagor's  benefit  so  as  to  cure  or  discharge 
the  breach,  on  his  part  to  insure,  (q) 

(p)  Bee  Herman  on  Mortgages,  p.  842. 
(g)  Power  v.  Hoffman,  31  Mich.  215. 
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Note. — The  numerals  in  each  section  refer  to 
the  text,  and  the  references  from  the  text  to  the 
authority  at  foot  of  page  are    by  letters. 
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CHATTEL  MORTGAGES  AND  SALES. 
Revised  Statutes  of  Ontario,  1887.  Cap.  12^."" 


AN    ACT 


RESPECTING 


MORTGAGES    AND    SALES 

OF   PERSONAL   PROPERTY. 


Chattel  mortgages  where  posses- 
sion OP  GOODS  UNCHANGED : 

Affidavits  as  to  indebtedness,  ss. 

1,2. 
To  be  registered  or  void  as  against 
creditors,  ss.  1-4. 
Sales  of  goods  where  possession 
unchanged  .' 
To  be  registered  or  void  as  against 
creditors,  s.  5. 
Mortgages  op  goods  to  secure  ad- 
vances, s.  6. 
Affidavit  of  bona  fides  under  ss. 
5  and  6  may  be  made  by  one  op 

TWO   OB  MORE  MORTGAGEES,  etc., 
S.  7. 


Mode  of  registration,  ss.  8,  9. 

When  mortgaged  goods  removed  to 
another  county,  8.  10. 

Renewal  of  mortgages,  ss.  11-15. 

Certificate  of  clerk  to  be  evi- 
dence of  registration,  s.  16. 

Discharge  of  mortgages,  ss.  17-20. 

Mortgages,  etc.,  in  unorganized 
districts,  ss.  21-23. 

Fees,  b.  2. 

Registration  where  time  expires 
on  a  day  on  which  offices  ark 
closed,  s.  25. 

Authority  to  take  or  renew  mort- 
gages MAY  BE  GENERAL,  S.  26. 

Miscellaneous,  ss.  27-29. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Province  of  On- 
tario, enacts  as  follows : 

REGISTRATION  OF  CHATTEL  MORTGAGES  AND 
SALES    OF    GOODS,  WHERE  POSSESSION   IS 
UNCHANGED. 

I.  (1)  "Every  mortgage  or  conveyance  intended  to  oper-  Mortgages 
ate  as  a  mortgage  (2)  of  goods  and  chattels  (3)  made  in  On-  ^tended  ^ 
tario,  (4)  which  is  not  accompanied  by  an  immediate  delivery,  wjtu  change 
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of  possession  and  an  actual  and  oontinued  change  of  possession  of  the 

ahall  b©  re-     things  mortgaged,  (5)  or  a  true  copy  thereof,  (6)  shall,  within 

fj^b^Votf    fire  days  from  the  execution  thereof,  (7)  be  registered  (8)  as 

as  against      hereinafter  provided,  together  with  the  affidavit  of  s  wit- 

creditors.etc.  ness  (9)  thereto,  of  the  due  execution  of  such  mortgage  or 

of  the  mort-  conveyance,  or  of  the  due  exeoulion  of  the  mortgage  or  oon- 

an^amdavit  veyanoe  °*  which  the  copy  filed  purports  to  be  a  copy.  (10) 

etc.  ' an^  9^ao  w**°  *ne  affidavit  of  the  mortgagee,  or  of  one  of 

several  mortgagees,  (11)  or  of  the  agent  of  the  mortgagee  or 

Affidavit   by  mortgagees,  if  such  agent  is  aware  of  all  the  circumstances 

^  connected  therewith,  and  is  properly  authorized  in  writing 

to  take  such  mortgage  (in  which  case  a  copy  of  such  authority 

shall  be  registered  therewith)  "    (12)  R.  S.  O.,  1877,  o.  119, 

8.1. 

(1)  This  statute  is  taken  from  the  statute  of  New  York 
State;  R.  S.  1875,  p.p.  143-145,  which  is  the  original  Act 
of  29th  April,  1833,  as  amended  by  laws  of  1873,  c.  501, 
R.  S.  1882,  (7th  ed.)  p.p.  2249-2250. 

(2)  The  words  "  Every  mortgage  or  conveyance  intended 
to  operate  as  a  mortgage  "  have  been  held  to  include  assign- 
ments, transfers,  and  assurances  of  goods  and  chattels; 
leases,  with  Conditions  giving  the  lessor  a  lien  on  the  ten- 
ant's property  as  security  for  the  rent,  (a)  Written  agree- 
ments, properly  executed,  stipulating  that  the  amount  due 
for  rent  of  land  should  be  paid  before  the  crops  are 
removed ;  (b)  and  all  powers  of  attorney,  authorities,  or 
licenses  to  take  possession  of  goods  and  chattels,  as  security 
for  the  payment  of  a  debt  in  money  or  some  other  com- 
modity, (c)  But  a  power  of  attorney  to  an  appointee  of 
several  mortgagees,  by  a  mortgagor,  to  sell  the  goods,  and 
with  the  proceeds  pay  the  mortgage  debts  is  not  a  trans- 
fa)  North  Cen.  Wagon  Co.  v.  Manchester  Railway,  82  Ch.  D.  477:  Jack- 
son v.  Green,  4  Johns  186 :  Palensus  v.  Trainor,  30  Cal.  685 :  Johnson  v. 
Crofoot.  53  Barb.  574. 

(b)  Weed  v.  Stanley,  12  Fla.  166. 

(c)  Beecher  v.  Austin,  21  U.  C.  C.  P.  334  :  Ex  parte  Parsons  in  re  Town- 
send,  16  Q.  B.  D.  532 :  Coburn  v.  Collins,  W.  N.  1837, 48. 
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action  in  the  nature  of  either  a  mortgage  or  sale  within  the 
meaning  of  the  statute,  (d)  Nor  is  a  pledge  of  goods  as 
security  for  a  loan  ;  and  a  document,  signed  by  the  pledgor, 
recording  the  transaction  and  regulating  the  rights  of  the 
pledgee  as  to  the  sale  of  the  goods,  and  filed,  will  not  make 
it  such,  so  as  to  be  void  for  want  of  compliance  with  the 
requirements  of  the  statute,  (e)  A  mortgage  of  a  vessel, 
registered  under  the  provisions  of  any  Act  in  that  behalf, 
(section  29,  post.)  is  not  within  the  Act,  nor  is  a  mortgage 
of  a  vessel  with  all  her  apparel,  furniture,  etc.,  as  part  of  the 
vessel ;  (/)  and  a  dumb  barge  may  be  held  to  be  a  vessel,  so 
that  a  mortgage  thereof  shall  be  excepted  from  the  statute ; 
(g)  but,  in  as  much  as  the  property  in  an  unregistered  ship 
may  be  transferred  by  parol  like  any  other  personal  chattel, 
(h)  so  it  may  be  found,  that  unregistered  boats  being  chattels, 
may  be  within  the  Chattel  Mortgage  Act,  bo  as  to  require  a 
sale  or  mortgage  thereof  to  be  registered.  Neither  is  an 
instrument  evidencing  a  conditional  sale ;  (i)  nor  an  instru- 
ment which  conveys  an  interest  in  land,  and  also  conveys 
machinery  fixed  to  the  land:  (j )  nor  is  a  parol  agreement 
to  give  a  bill  of  sale  or  chattel  mortgage,  except  when  it  is 
the  root  of  title  set  up  ;  but  of  course  the  bill  of  sale  itself, 
or  chattel  mortgage  itself,  is.  (k)  Nor  is  a  mortgage  of 
growing  timber  ;(l)  nor  is  the  ordinary  rent  receipt  of  a  piano 

(d)  Patterson  v.  Kingsley,  25  Gr.  425. 

(«)  Ex  parte  Hubbard  re  Hardwick,  17  Q.  B.  D.  690. 

(/)  Patton  v.  Foy,  9  U.  C.  C.  P.  512. 

(?)  Gapp  v.  Bond,  Times  L.  R.  1887,  621. 

(h)  McLean  v.  Grant,  1  Kerr  50. 

(i)  Roger$'  Locomotive  Works  v.  Lewis,  4  Dffl.  158 :  Nash  v.  Weaver,  23 
Hun.  (N.  Y.)  513. 

(j)  Robinson  v.  Cook,  5  C.  L.  Times  288 :  Muller  v.  Fraser,  2  K.  &  J. 
536  :  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328,  340  :  Longbottom  v.  Berry,  L. 
R.  5  Q.  B.  123. 

(*)  Ex  parte  Mauxwell,  in  re  Heningway,  23  Ch.  D.  626. 

(0  Steinhoffv.  McRae,  13  O.  R.  546. 
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or  furniture,  with  right  of  purchase;  (m)  because,  at  no  time 
does  the  property  ever  pass  to,  or  vest  in  the  lessees,  or  pass 
from  the  lessors,  (n)  But  a  general  assignment  of  property, 
by  deed,  will  pass  timber  in  the  possession  of  a  pound- 
keeper,  so  as  to  entitle  the  assignee  to  bring  trover  for 
the  timber  after  demand  therefor  and  refusal ;  (o)  and  so 
such  an  assignment  may  be  within  the  Act.  A  building 
agreement,  in  which  is  a  provision  that  all  materials 
brought  upon  the  ground  should  be  considered  as  attached 
to  the  premises,  and  not  removable  without  the  landlord's 
assent,  and  that  he  might  enter  and  take  possession  of  the 
material  on  certain  default,  is  not  within  the  Act.  (p)  Nor 
again  is  an  equitable  assignment  of  goods  and  chattels, 
when  there  is  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  but  without  the  latter, 
such  an  assignment  may  be  within  the  Act,  though  the 
goods  are  in  the  custody  of  one  person,  and  the  equitable 
assignment  in  favor  of  another,  (q)  Again,  the  statute  b^s 
no  application  in  cases,  wherein  the  goods  in  dispute,  when 
first  they  come  into  the  possession  of  the  debtor,  come  so, 
charged  with  or  subject  to  the  title  of  a  third  person,  (r) 

Nor  does  the  Act  apply  to  an  agreement  to  manufacture 
staves  to  the  joint  account  of  both  parties,  where,  by  the 
agreement,  the  staves  are  to  be  considered  at  all  times, 

(mi)  Crawcour  v.  Salter,  18  Ch.  D.  30 :  Stevenson  v.  Rice,  24  U.  C.  C.  P. 
245:  McDonald  y.  Forrestral,  3  C.  L.  T.  447:  Lincoln  Waggon  dt  Engine 
Co.  v.  Mum/ord,  41  L.  T.  655  :  Poison  v.  DeGeer,  12  O.  R.  275 :  Ex  parte 
Crawcour  in  re  Robertson,  9  Ch.  D.  419. 

(n)  Tomlinson  v.  Morris,  12  O.  R.  311 :  Frye  v.  Milligan,  10  O.  R.  509. 

(o)  Jack  v.  Eagles,  2  All.  95. 

(p)  Reeves  v.  Barlow,  12  Q.  B.  D.  436  :  Ex  parte  Newitt  in  re  Garrad,  16 
Ch.  D.  522 :  Brown  v.  Bateman,  L.  R.  2  C.  P.  272 :  15  W.  R.  350 :  Blake 
v.  Izard,  16  W.  R.  108. 

(q)  McMaster  v.  Garland,  8  A.  R.  1 :  Walrow  v.  Goldman,  16  Q.  B.  D. 
121 :  Chapman  v.  Knight,  5  C.  P.  D.  308  :  see  Patterson  v.  KingsUy,  25  Gr. 
425 :  Duncan  v.  Cashin,  L.  R.  10  C.  P.  554  :  Englebrook  v.  Nixon,  10  C.  P. 
645 :  Pollock  v.  Fisher,  1  All.  515  :  Jack  v.  Eagles,  2  All.  95. 

(r)  Dominion  Bank  v.  Davidson,  12  A.  R.  90. 
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whether  marked  or  not,  the  property  of  the  person  making 
the  advances ;  (*)  but  a  contract  in  the  following  terms : 
"  That  upon  all  materials  upon  which  the  parties  of  the  second 
part  shall  have  made  any  advances,  the  said  parties  of  the 
second  part  shall  have  and  retain  a  first  lien  and  preference 
for  all  moneys  advanced  upon  the  same,  or  under  this  con- 
tract, and  the  same  shall  become  from  the  time  of  their  prelim- 
inary construction  the  absolute  property  of  the  parties  of  the 
second  part,  subject  to  the  right  of  the  parties  of  the  second 
part  to  reject  the  same  should  the  same  be  rejected  as  herein- 
before mentioned;  nor  shall  the  same,  unless  afterwards 
rejected,  be  removed  by  the  said  parties  of  the  first  part,  or 
appropriated  to  any  other  use  than  that  of  the  said  works ;  but 
it  is  distinctly  understood  that  all  such  materials,  as  well  as 
tools,  instruments,  and  other  things,  shall  be  in  the  charge  and 
at  the  risk  of  the  party  of  the  first  part,9*  appears  to  be  an 
instrument  within  the  Act  requiring  registration,  (t) 

A  simple  receipt  for  purchase  money  of  chattels,  not,  at 
the  time,  separated  or  appropriated  from  a  greater  number 
of  the  same  kind,  may  be  subject  to  the  provisions  of  the 
statute,  (u) 

A  mortgage  of  what  passes  by  a  grant  of  the  land  need 
not  be  registered  ;  (v)  but  an  agreement  for  giving  a  future 
mortgage,  or  a  covenant  for  a  right  to  take  possession  of 
chattels  on  a  prescribed  default,  or  contingency,  may  be 
defeated,  as  against  creditors,  for  non-compliance  with  the 
Act.  An  executory  contract  (as  when  a  vendor  agrees  to 
manufacture  and  deliver  certain  timber  to  a  vendee,  or  a 


(i)  KeUey  v.  Rogers,  32  U.  C.  C.  P.  624 :  Burnett  v.  McBean,  16  U.  C.R. 

440. 

(0  Howitt  v.  Qzowtkiy  5  Gr.  655. 

(u)  Snell  ▼.  Heighton,  1  C.  A  E.  95. 

(r)  Ex  parte  Belcher,  4  D.  <fc  Ch.  703  :  Ex  parte  Reynal,  2M.DJ  D. 
443;  Hutchinxm  v.  Kayt  23  Beav.  413. 
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tradesman  agrees  to  make  up  articles  for  a  customer)  is  not 
within  the  Chattel  Mortgage  Act.  (w) 

Letters  of  hypothecation  are  not  within  the  Act,  nor  are 
pawn  tickets,  nor  in  fact  any  transaction,  wherein  the  pos- 
session of  the  chattels  is  immediately  transferred  from 
grantor  to  grantee,  (x) 

To  be  within  the  first  and  second  sections  of  the  Act,  the 
mortgage  must  be  given  to  secure  an  existing  debt;  the 
legislature  contemplating  that,  at  the  date  of  the  transac- 
tion, there  should  be  a  bona  fide  existing  debt,  {y)  and  a 
mortgage  is  properly  taken  under  this  section  when  the 
creation  of  the  debt  and  the  execution  of  the  mortgage  are 
simultaneous,  and  part  of  one  and  the  same  transaction  (z). 

The  owner  of  land,  upon  which  there  are  fixtures,  each 
as  machinery  in  a  mill,  has  the  undoubted  right  to  sever 
the  chattels  from  the  realty,  and  therefore  a  chattel  mort- 
gage, by  such  a  person  upon  the  fixtures,  is  within  the 
operation  of  the  Act.  (a) 

A  mortgagor  of  land,  may  give  a  chattel  mortgage  on 
manure  lying  in  heaps  on  the  land  (not  the  produce  there- 
of), and  if  the  purchaser  of  the  equity  of  redemption  in  the 
land  use  the  manure,  he  makes  himself  liable  in  trover  to 
the  mortgagor  as  well  as  to  the  chattel  mortgagee,  (b)  And 
indeed,  inasmuch  as  manure  lying  in  heaps  in  a  barn  yard, 
is  a  chattel  which  may  be  taken  away  by  an  outgoing 
tenant  (unless  the  contrary  be  stipulated)  so  a  mortgage 

(w)  KeUey  v.  Rogers,  ante  :  Bennett  v.  McBean,  ante:  Robertson  v.  Strict 
land,  28  U.  C.  Q.  B.  221;  Middle  brook  v.  Thomp$on:  19  U.  C.  R.  311; 
Bank  of  U.  C.  v.  Killaly,  21  U.  C.  Q.  B.  1. 

(x)  Re  Hall,  ex  parte  Close,  14  Q.  B.  D.  386:  per  Bacon,  C.J.,  ex  parte 
North  Western  Bank,  L.  R.  15  Eq.  69  :  Marsden  v.  Meadows,  7  Q.  B.  D.  80. 

(y)  Beecher  v.  Austin,  21  U.  C.  C.  P.  834 :  Middle  brook  v.  Thompson, 
supra. 

(z)  Ex  parte  Balland,  in  re  Roper,  L.  R.  21  C.  D.  643. 

(a)  Rose  v.  Hope,  22  IT.  C.  O.  P.  482 ;  Dewar  v.  MaUory,  26  Gr.  618. 

(b)  Thomson  v.  Walsh,  2  AU.  369. 
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can  be  made  thereof,  and  the  mortgagee  will  be  preferred 
in  his  claim  thereto,  over  a  vendee  of  the  land  or  over  the 
landlord,  (c) 

An  instrument,  in  the  form  of  an  absolute  bill  of  sale,  is 
within  the  section  of  the  Act,  if  it  appears  that  the  inten- 
tion of  the  instrument  was  to  secure  a  debt,  (d)  and  evi- 
dence can  be  gone  into  to  show  what  the  intention  was,  but 
the  proof  should  be  clear  and  convincing,  (e) 

A  bill  of  sale  of  goods,  with'a  contemporaneous  agree- 
ment by  the  purchaser  to  let  the  goods  to  the  vendor  at  a 
rental  exceeding  the  purchase  money  has  been  held  to  be 
a  mortgage.  (/) 

Should  an  instrument  be  of  such  a  nature  that  the  affi- 
davit required  by  the  Act,  for  the  purpose  of  registration, 
could  not  be  properly  made,  or  legally  received,  then  the 
statute  does  not  apply,  for  it  would  be  manifestly  contrary 
to  reason  to  hold  a  mortgage  void  for  want  of  registration, 
when  to  comply  with  the  Act,  the  mortgagee  would  require 
to  do  an  impossibility.     Lex  non  cogit  ad  impossibilia. 

The  Imperial  Act  of  1878  (g)  declares  the  meaning  of  the 
expression  "bill  of  sale,"  enacting  that  it  shall  include 
"license  to  take  possession,"  etc.  By  the  Act  of  1882,  (h) 
it  is  imperative  to  adopt  a  specified  form.  From  the  very 
nature  of  some  of  the  transactions  within  the  definition  of 
the  expression  "  bill  of  sale"  it  is  practically  impossible  to 
adopt  the  form  which  the  latter  statute  enacts  shall  be 

(c)  Foshay  v.  Barnes,  1  Han.  460 

(d)  McMartin  v.  McDougaU,  10  U.  C.  Q.  B.  399  :  Kulm  v.  Graves,  9  Iowa 
303 :  Bird  v.  Wilkinson,  4  Leigh.  (Va.)  266 :  Dukes  v.  Jones,  6  Jones 
(N.C.)L.  14:  Sanders  v.  Pepoon,  4  Fla.  465:  Shaw  v.  Wiltshire,  65  Me. 
485. 

(e)  Dabney  v.  Green,  4  H.  *  N.  101 :  Herman  on  Mortgages,  p.  48,  oases 
there  cited. 

U)  Ex  parte  O'DeU,  in  re  Waldron,  10  Ch.  D.  76. 
ig)  Section  4. 
(A)  Section  9. 

B.M.  19 
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used :  thus  we  have  the  singular  paradox  of  one  statute 
insisting  upon  a  specified  form  which  may  be  entirely 
inappropriate  to  the  transactions  declared  by  a  previous 
Act  to  be  within  the  statute,  and  because  of  this,  a  trans- 
action under  the  Act  of  1878,  has  been  held  void  for  not 
being  in  the  statutory  form,  when  to  be  in  that  form  was 
an  impossibility,  (t) 

It  sometimes  is  the  case  that  a  mortgage,  as  to  portion 
only  of  the  property  mortgaged,  or  part  only  of  the  consi- 
deration, is  not  within  the  operation  and  effect  of  the 
statute  requiring  registration,  on  the  principle  of  tbe  maxim, 
lex  non  cogit  ad  impossibilia,  while,  as  to  another  portion 
of  the  property,  or  a  different  part  of  the  consideration,  the 
mortgage  is  within  the  application  of  the  Act.  When  such 
happens,  then,  if  that  part  of  the  instrument  which  brings 
it  within  the  statute  can  be  severed  from  the  rest,  the 
mortgage,  as  to  the  rest,  is  not  invalid  for  want  of  registra- 
tion :  (/')  but  "if  the  one  part  cannot  be  severed  from  the 
other,  then  the  whole  is  void ;  if  it  can  be  severable,  whether 
the  illegality  be  created  by  statute  or  common  law,  the 
bad  part  may  be  rejected  and  the  good  retained."  (k) 

If  the  mortgage  is  given  to  secure  both  a  debt,  and  also  a 
liability  by  the  mortgagee  for  the  mortgagor,  and  the  affi- 
davit of  bona  Jides  describe  both  obligations  as  a  debt,  the 
mortgage  will  be  valid,  so  far  as  the  debt  is  concerned,  but 
void,  as  against  creditors,  so  kfar  as  the  liability  is  con- 
cerned ;  and  vice  versa,  if  the  mortgage  set  forth,  and  the 
affidavit  speak  truly  of  the  liability,  but  omit  any  refer- 
ence to  the  debt.  (Z)     Likewise,  where  there  is  a  grant  of 

(t)  Ex  parte  Panons,  in  re  Townsend,  16  Q.  B.  D.  532. 

(J)  Pitching  v.  Hicks,  6  O.  R.  739 :  Mowat  v.  Clement,  8  Man.  L.  R.  585 : 
see  Hughes  v.  Little,  17  Q.  B.  D.  204. 

(k)  Maxwell  on  Statutes :  Pickering  v.  Ilfracombe  Ry.  Co.,  3  L.  B*  P* 
250:  Re  Browning,  L.  R.  9  Ch.  5S3. 

(I)  Parker  v.  Morrison,  46  N.  H.  2S0:  Summer  v.  Datom,  68  N.  H.  »5. 
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after-acquired  property  together  with  existing  chattels,  the 
fact  that  the  statute  does  not  apply  to  mortgages  of  the 
after-acquired  property,  does  not  invalidate  the  instrument 
so  far  as  the  existing  chattels  are  concerned,  so  long  as  the 
grant  of  the  after-acquired  property  is  not  inconsistent  with 
a  valid  grant  of  existing  chattels,  (m)  And  it  may  be,  on 
the  principle  of  rejection  and  retention,  when  the  contract 
is  severable,  that  a  mortgage,  made  by  two  persons  may  be 
invalid,  so  far  as  the  interest  of  one  mortgagor  is  concerned, 
yet  valid  so  far  as  concerns  the  interest  of  the  other,  (w) 

Ordinarily,  mortgages,  under  the  Act,  are  given  by,  and 
taken  to,  the  parties  immediately  interested  in  the  transac- 
tion, by  the  debtor  himself  to  the  creditor  himself ;  still 
any  one  who  is  personally  responsible  to  others  for  the 
money  he  advances,  may  legally  take  a  mortgage  by  way 
of  security  for  it  in  his  own  name.  He  may  take  a  mort- 
gage to  himself  securing  his  own  debt  and  that  of  another, 
and,  should  it  happen  that  the  mortgage  security  has  to  be 
enforced,  the  claims  of  both  parties  will  be  paid  pro  rata, 
unless  there  be  some  agreement  to  the  contrary,  (o) 

An  agent  or  trustee  advancing  a  principals  money,  even 
for  the  purpose  of  the  latter's  business,  can  be  a  mortgagee, 
so  long  as  he  is  personally  responsible  to  his  principal  for 
the  money  he  advances.  ( p)  The  fact  that  the  debt  is  not 
due  to  the  mortgagee  himself  does  not  prevent  the  mort- 
gage from  being  registered  under  the  statute. 

A  treasurer  of  a  mutual  insurance  company  may  take  a 
mortgage  to  himself  under  the  Act  as  mortgagee  for  a  debt 
due  to  the  company;  but  the  more  obvious  and  proper 
course  would  be  to  take  the  mortgage  direct  to  the  COm- 
On)  Roberts  v.  Roberts,  13  Q.  B.  D.  794. 
(n)  Ex  parte  Brwn,  in  re  Reed,  9  Ch.  D.  889. 
(o)  Marshall  v.  Bryant,  12  Mass.  321. 
(p)  White  v.  Brown,  12  U.  C.  Q.  B.  477. 
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pany  or  corporation,  for  they  have  power  to  take  it.  (q) 
Such  treasurer,  as  mortgagee,  may  maintain  an  action 
against  a  wrong  doer  for  taking  the  goods  mortgaged, 
although,  as  a  fact,  he  has  no  beneficial  interest  in  them 
whatever ;  and  so  can  any  other  mortgagee  who  is  not  the 
beneficial  holder  of  the  mortgage,  but  has  it  simply  in 
trust  for  others ;  provided  the  transaction  be  not  invalid  on 
any  ground  of  public  policy  or  otherwise.  When  taken 
directly  to  the  company,  some  person,  of  course,  is  instru- 
mental in  its  being  done ;  and  if  this  person  be  the  presi- 
dent or  other  principal  officer  of  the  institution,  he  exercises 
the  corporate  powers  of  the  institution  in  the  only  way  in 
which  they  can  be  exercised  ;  he  does  not  act  as  an  agent, 
and  so  the  affidavit  of  bona  fides  is  sufficiently  made  by  him, 
without  the  authority  in  writing,  necessary  under  the  Act 
in  the  ordinary  case  of  an  agent.  He  acts  directly  and  in 
chief  and  not  by  delegation.  "The  metaphysical  body 
never  can  in  fact  act ;  but  as,  in  contemplation  of  law,  it 
does  act,  its  functions  must  be  performed  through  the  in- 
strumentalities of  others,  but  such  others  are  no  more 
agents  in  the  proper  acceptation  of  the  term  than  the  ama- 
nuensis who  writes  the  name  of  another  in  his  presence, 
and  at  his  request,  or  who  takes  hold  of  the  hand  and  guides 
the  movement  of  the  marksman  is  an  agent."  "  In  both 
these  cases  the  principals  are  acting  for  themselves,  but 
through  the  co-operation  of  some  one  else  actually  present, 
and  so  it  may  be  said,  that  the  president,  or  other  principal 
officer  of  a  corporation,  acts  in  like  manner  for  the  body 
corporate,  which  he  represents."  (r)  It  is  competent  to  a 
joint  stock  company,  established  for  trading  purposes,  to 
give  a  mortgage  as  security  for  goods  sold  to,  or  work  done 

(q)  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207. 

(r)  Brodie  v.  Ruttan,  supra  :  Wych  v.  Meal,  3  P.  W.  310 :  Grant  on  Cor- 
porations,  57  :  Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  475:  Bald- 
win v.  Benjamin,  16  U.  C.  Q.  B.  52  :  Taylor  v.  Ainslie,  19  U.  C.  C.  P.  78. 
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for  them,  (*)  and  it  is  a  power  generally  incident  to  a  cor- 
porate body  to  borrow  money  for  corporate  purposes,  and 
to  give  security,  on  corporate  property  for  repayment,  by 
way  of  chattel  mortgage.  Therefore  the  trustees  of  a 
Methodist  Congregation  of  the  Methodist  Church  of  Canada 
with  the  sanction  of  the  official  bodies,  constituted  the 
managers  of  the  temporalities  of  the  church  have  authority 
to  borrow  money  by  way  of  chattel  mortgage  "  to  enable 
the  quarterly  board  to  defray  urgent  claims."  (t) 

The  Queen  may  take  a  mortgage  from  any  of  her  sub- 
jects to  secure  a  debt  (under  our  Act)  through,  and  in  the 
name  of,  the  head  of  the  department  to  which  the  debt  is 
due,  (u)  and  banks  may  take,  hold,  and  dispose  of  mort- 
gages upon  personal  property,  by  way  of  additional  secu- 
rity for  debts  contracted  to  the  bank,  in  the  course  of  its 
business  an  assignment  made  for  the  benefit  of  creditors,  that 
is  for  the  purpose  of  paying  and  satisfying  ratably  and 
proportionately,  and  without  preference  or  priority  all  the 
creditors  of  the  debtor,  according  to  the  terms  of  R.  S.  0. 
cap.  118,  sec.  2,  (i?)  is  not  a  mortgage  under  this  statute, 
and  therefore  there  can  be  no  necessity  for  an  affidavit  of 
bona  fides  to  such  an  assignment.  And  a  transfer  of  goods, 
when  they  are  in  the  hands  of  a  warehouseman,  who 
becomes  the  agent  of  the  transferee  and  agrees  to  hold  the 
goods  for  him  is  not  an  instrument  within  the  Act  requir- 
ing registration,  (w) 

There  is  no  necessity  for  a  chattel  mortgage  to  be  under 
seal,  (x)     Conveyances  of  real  and  personal  property  differ 

(«)  Re  Cunningham  db  Co  Limited,  Attenborough's  case,  28  G.  D.,  682 : 
Shears  v.  Jacob,  L.  R.  I.  C.  P.  513  :  Deffell  v.  White,  L.  R.  2  C.  P.  144. 
(t)  Brown  v.  Sweet,  8  A.  R.  725. 
(u)  McGee  v.  Smith,  9  U.  C.  C.  P.  89. 
(v)  Now  see  R.  8.  O.  1887,  cap.  124,  see.  12,  p.  1201. 
(w)  Jones  v.  Henderson,  3  Man.  L.  R.  433. 
(x)  Hall  v.  Collins  Bay  Co.,  12  O.  A.  R.  65. 
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in  this  respect,  that  the  latter  can  be  transferred  without 
deed,  the  former  only  by  deed,  (y) 

(8)  For  an  explanation  of  the  term  "  goods  and  chattels'* 
and  summary  of  articles,  the  subject  matter  of  a  chattel 
mortgage  or  bill  of  sale,  see  ante  p.  81,  Chap.  II.,  on  goods 
and  chattels,  and  p.  86  ante. 

For  the  purpose  of  furnishing  additional  references,  to 
what  appears  elsewhere,  {a)  it  may  be  added,  that  where  a 
building  is  erected  on  the  land  of  another,  the  fact,  as  to 
whether  or  not  it  is  a  fixture,  and  capable  of  removal, 
depends,  in  most  cases,  upon  the  intention  of  the  parties 
at  the  time  of  its  erection,  and  not  upon  whether  or  not  it 
is  fastened  to  the  soil,  (fc)  The  intention  of  the  parties 
seems  to  decide  the  character  of  the  building ;  hence,  when 
a  building  is  erected  on  land,  but  is  no  further  attached  to 
it  than  by  its  own  weight,  the  building  will  become  part  of 
the  freehold,  if  it  is  apparent  it  was  erected  with  this  inten- 
tion, (c) 

Manure  lying  in  heaps  in  the  barnyard  is  a  distinct 
chattel  of  itself,  and  may  be  taken  away  by  the  outgoing 
tenant,  and  therefore  can  be  mortgaged ;  and  of  course 
manure  in  heaps  on  land,  (not  the  produce  thereof)  does 
not  pass  with  a  sale  of  the  land  as  incident)  thereto,  and 
therefore  is  a  chattel,  (d)  As  between  the  landlord  and 
tenant,  there  may  be  a  stipulation  binding  upon  the  tenant 
to  leave  all  manure  that  may  arise  from  the  land  upon  tbe 
demised  premises,  and  such  stipulation  would  be  binding 

(y)  Paterson  v.  Maughan,  89  IT.  C.  R.  379  :  Reeve*  v.  Capper,  6  Bing.  N. 
C.  136 :  Flory  v.  Denny,  7  Ex.  681 :  Halfpenny  v.  Pennock,  33  U.  C.  R.  229 : 
Rev.  Stat.  Ont.,  1887.  cap,  100  a.  9:  Switzer  v.  Mead,  5  Mich.  107: 
Milton  v.  Mother,  7  Met.  244  :  Gerry  v.  White,  47  Me.  604  :  Despatch  Co. 
v.  Bellamy,  12  N.  H.  206  :  Thompson  v.  Pettitt,  10  Q.  B.  101. 

(a)  See  ante.  p.  31,  et  seq. 

(b)  Fowler  v.  Fowler,  2  Pug.  448. 

(c)  Doran  v.  Willard,  1,  Pag.  368. 

(d)  Thompson  v.  Walsh,  2  All.  369  :  Fotbay  v.  Barnes,  1  Han.  46). 
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on  the  tenant,  bat  inasmuch  as  such  is  a  chattel,  (whether 
the  produce  of  the  land  or  not)  the  claim  of  an  innocent 
purchaser  or  mortgagee  thereof  would  be  preferred  to  that 
of  the  landlord,  whose  remedies  would  be  confined  to  an 
action  against  the  lessee  for  breach  of  his  covenant  not  to 
remove  the  manure  from  off  the  demised  premises.  And, 
indeed,  if  the  landlord  uses  the  manure,  he  would  be  liable 
in  conversion  at  the  suit  of  the  purchaser  or  mortgagee,  (e) 
An  unregistered  vessel  or  boat  to  which  the  laws  relating 
to  registration  of  vessels  do  not  apply,  is  a  personal  chat- 
tel. (/) 

It  has  before  been  mentioned  that,  when  timber  is  sold, 
with  a  view  to  its  immediate  severance,  the  timber  becomes 
a  chattel,  (g)    After  it  is  severed,  the  vendor  thereof  has  a 
remedy  for  the  price  as  in  the  case  of  any  other  chattel,  (h) 
The  rule  of  law  applicable  when  grain  or  other  such 
chattel  is  so  mixed  and  confused  as  to  be  impossible  of 
separation,  (t)  also  applies  when  timber  belonging  to  two 
persons  becomes  mixed  and  incapable  of  being  distin- 
guished.    The  person  so  wrongfully  confusing  the  property 
loses  his  right  to  any  portion  of  it,  and  the  other  becomes 
entitled  to  the  whole,  and  does  not  by  taking  it  make  him- 
self liable  for  conversion,  (j )     But  when   a  portion  of 
timber  out  of  a  large  quantity  has  been  appropriated,  such 
portion  vests  in  the  vendee  at  once  ;  (k)  and  a  letter  written 
to  the  purchaser  of  the  timber   by  the  maker  thereof, 
stating  that  a  part  of  a  quantity  of  timber  in  the  river 
(which  part  was  distinguished  by  a  particular  mark)  was 

(e)  Thompson  v.  Walsh,  supra  :  Fosbay  v.  Barnes,  supra. 
(/)  McLean  v.  Grant,  1  Kerr.  50. 
ig)  Page  54. 

(h)  Murray  v.  Gilbert,  1  Han.  545,  see  Segee  v.  Perley,  1  Kerr.  439. 
(i)  See  ante.  p.  63,  et  seq. 
(j)  Tucker  v.  Muirhead,  6  AU.  420. 
(k)  See  ante.  p.  67  et  seq. 
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for  the  purchaser,  and  such  letter  is  assented  to  by  the 
purchaser,  then  the  letter  and  assent  amount  to  an  appro- 
priation in  law.  (/) 

(4)  In  this  Act,  "Ontario"  is  substituted  for  "Upper 
Canada  "  in  Con.  Stat.  U.  C.  cap.  45,  sec.  1.  The  inference 
from  the  words  "made  in  Ontario,"  naturally  appear  to  be, 
that  the  Act  only  applies  to  instruments  executed  under 
the  Act  within  the  Province.  Though  this  is  the  letter  of 
the  Act,  such  was  clearly  not  contemplated  to  be,  and  is  not 
the  law.  (m)  By  section  28,  persons  out  of  the  Province 
authorized  to  take  affidavits  in  and  for  the  High  Court  of 
Justice,  are  expressly  empowered  to  administer  affidavits 
under  this  Act,  and,  in  fact,  prior  to  the  repeal  of  R  S.  0. 
cap.  119,  sec.  7,  special  provision  was  [made  for  the  regis- 
tration of  mortgages  by  residents  out  of  Ontario,  of  property 
within  the  Province. 

If  the  goods  are  in  Ontario,  though  the  parties  to  the 
mortgage  all  reside  in  another  Province,  the  law  of  Ontario 
governs,  and  the  mortgage  must  in  all  respects  comply  with 
the  Statutory  requisites,  (n) 

"  Every  State  has  entire  jurisdiction  over  all  property, 
personal  as  well  as  real,  within  its  own  territorial  limits, 
and  the  laws  of  the  State  regulate  and  control  its  sale  and 
transfer,  and  all  rights  which  may  be  affected  thereby. 
If  a  foreigner  or  citizen  of  another  State  send  his  property 
within  a  jurisdiction  different  from  that  where  he  resides, 
he  impliedly  submits  it  to  the  rules  and  regulations  in  force 
in  the  country  where  he  places  it — what  the  law  protects, 
it  has  the  right  to  regulate.     And  if  two  persons  in  another 


(l)  Macpherson  v.  Fredricton  Boom  Co.,  1  Han.  337:  see  also  Pollock  v. 
Fisher,  1  All.  515. 

(m)  River  Stave  Co.  v.  Sill,  12  O.  R.  557. 

(n)  River  Stave  Co.  v.  Sill,  12  O.  R.  557. 
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State  choose  to  bargain  concerning  property  which  one  of 
them  has  in  a  chattel  not  within  the  jurisdiction  of  the 
place,  they  cannot  expect  that  the  rights  of  persons  in  the 
country  where  the  chattel  is,  will  be  permitted  to  be  affected 
by  their  contract ;"  (o)  but  this  is  not  the  law,  when  the  pro- 
perty mortgaged  is  beyond  the  limits  of  the  Province  of 
Ontario  at  the  time  when  the  mortgage  is  made.  In  such 
a  case  the  law  of  the  place  of  contract  governs  as  to  the 
nature,  validity,  construction  and  effect  of  a  mortgage. 
"  So  much  of  the  law  of  the  country  where  the  contract  is 
made  as  affects  the  rights  and  merits  of  the  contract,  all 
that  relates  '  ad  litis  decisionem '  is  adopted  from  the 
foreign  country  :  so  much  of  the  law  as  affects  the  remedy 
only,  all  that  relates  '  ad  litis  ordinationem  '  is  taken  from 
the  lex  fori  of  that  country  where  the  action  is  brought.,,  (p) 

If  the  property  is  removed  to  another  Province,  though 
the  mortgage  be  not  executed  according  to  the  law  of  that 
Province,  yet  if  executed  and  recorded  according  to  the  laws 
of  the  Province  where  executed,  it  will  be  effectual  to  hold 
the  property  in  the  Province  to  which  it  is  removed,  (q) 

(5)  If  personal  things  are  in  the  visible  possession  of  a 
vendor,  and  sold  by  him  to  another,  if  the  vendee  would 
have  the  contract  to  be  clear  of  the  imputation  of  fraud, 
actual  delivery  ought  to  be  instautly  made,  or  as  near  a 
delivery  thereof  as  the  nature  of  the  thing  admits  of,  and 
an  actual  and  continued  change  of  possession  of  the  things 
had,  or  the  Act  complied  with,  as  regards  registration.  (?•) 

(o)  Poster,  J.,  Clark  v.  Torbell,  58  N.  H.  88. 

(p)  Tindall,  C.J.,  Hxiber  v.  Steiner,  2  So.  304:  Leroux  v.  Brown,  12  C.  B. 
803. 

{q)  Ferguson  v.  Clifford,  87  N.  H.  86  :  Kanaga  v.  Taylor,  7  Ohio  St.  134  : 
Hall  v.  Pillow,  31  Ark.  32 :  see  ante  cap.  viii.  p.  196  on  "  The  law  of  the 
place  of  contract." 

(r)  Curtis  v.  Leavitt,  17  Barb.  309 :  Tyler  v.  Strong,  21  Barb.  198  :  Adams 
▼.  Wheeler,  10  Pick.  99  :  Purthall  v.  Eggart,  52  Barb.  367. 
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Our  statute  has  adopted  the  doctrine  in  Twyne's  case,  («) 
namely,  that  it  is  a  sign  of  fraud  for  the  donor  to  continue 
in  possession,  and  to  use  the  goods  as  his  own,  and  to  trade 
and  traffic  with  others,  and  to  defraud  and  deceive  them, 
and  that  it  becomes  necessary,  immediately  after  the  gift, 
to  take  possession  of  the  goods,  "  for  the  continuance  of  the 
possession  in  the  donor  is  the  sign  of  trust ;"  but  while  this 
is  so,  it  does  not  follow,  as  of  course,  that  because  goods  are 
found  in  a  debtor's  possession,  that  they  can  legally  be 
taken  at  the  instance  of  an  execution  creditor  to  the  disad- 
vantage of  others  interested  therein,  (t) 

Whether  or  not  there  has  been  an  actual  and  continued 
change  of  possession  of  the  thiugs  mortgaged,  in  order  to 
obviate  the  necessity  of  registering  an  instrument  under 
this  Act,  depends  upon  the  nature  and  position  of  the  pro- 
perty, as  well,  also,  as  upon  the  nature  and  purposes  of 
the  assignment,  (u)  In  determining  this  question,  these 
circumstances  must  be  looked  at  and  considered,  and  often 
result  in  very  nice  decisions.  When  the  property  mort- 
gaged is  of  such  a  nature  as  to  be  incapable  of  being 
delivered,  as  in  the  case  of  growing  crops,  unless  the  mort- 
gagee enters  into  possession  of  the  land,  then  the  pro- 
visions of  the  statute  do  not  apply  to  such  a  mortgage. 
The  definition  of  "  personal  chattels  "  in  the  former  Im- 
perial Act  relating  to  bills  of  sale,  is  so  little  distinguishable 
in  meaning,  from  the  words  "an  immediate  delivery  and 
an  actual  and  continued  change  of  possession,"  that  the 
case  of  Brantom  v.  Oriffits  (v)  is  an  authority  against  mort- 
gages of  non-existing  property  being  within  the  operation 
of  our  statute.  In  endeavouring  to  reach  the  meaning  of 
the  words  in  the  Ontario  Act,  to  say  what  is  an  immediate 

(«)  1  Sm :  L.  C.  1. 

(t)  Osier,  J. A.,  Dom.  Bank  v.  Davidson.  12  A.  R.  at  p.  92. 

(«)  Fry  v.  Miller,  45  Penn.  441 :  Morte  v.  Powers,  17  N.  H.  286. 

(v)  L.  R.  1  C.  P.  D.  349. 
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delivery  of  the  goods,  which  are  the  subject  of  the  mortgage 
or  &ale9  as  the  case  may  be,  we  are  to  look  at  the  nature  of 
the  goods  and  their  locality,  and  the  place  at  which  the 
mortgagee  or  purchaser  is  to  receive  them,  and  consider  of 
what  kind  of  delivery  the  goods,  etc.,  are  capable,  (w)  The 
statute,  therefore,  does  not  apply  when  the  goods  mort- 
gaged are,  at  the  time  of  the  execution  of  the  mortgage, 
in  the  possession  of  the  sheriff  under  an  execution,  issued 
either  by  the  mortgagee  or  by  a  third  person,  (x)  From 
the  very  diversity  of  things,  what,  in  one  instance,  would 
be  possible,  in  another  would  be  impossible.  The  law  is 
reasonable,  and  requires  not  that  which  is  impossible,  (y) 
but  it  insists  upon  every  precaution  against  fraud  by  per- 
sons remaining  in  actual  possession  of  goods  and  chattels, 
and  keeping  up  the  appearance  of  being  the  owners  after 
they  have  disposed  of  them  by  bill  of  sale  absolutely,  or  by 
way  of  mortgage,  {z) 

Precautions  are  wisely  necessary,  when  it  is  remembered 
that  the  statute  annexes  the  right  of  property  to  the  pos- 
session, and  makes  the  title  by  possession  a  perfect  title 
in  favor  of  creditors  and  in  favor  of  subsequent  mortgagees 
and  purchasers,  who  do  register  as  against  the  secret  rights 
of  the  actual  owner  or  mortgagee,  who  does  not  register,  (a) 

In  many  cases  it  is  not  possible  to  make  an  immediate 
and  complete  delivery,  and  in  such  cases  as  near  an 
approximation  to  delivery,  of  which  the  property  is  sus- 
ceptible, must  be  made,  and  if  this  be  done,  the  mortgage 


(w)  Per  Spragge,  C.J.O.,  McM aster  v.  Garland,  8  A.  R.  at  p.  5  ;  ex  parte 
Morrison,  re  Westray,  42  L.  T.  158. 

{x)  Ex  parte  Saffery,  in  re  Bremner,  16  Ch.  D.  668. 

(y)  Mc  Martin  v.  Moore,  27  U.  C.  C.  P.  397  :  Maul  son  v.  Com.  Bank,  17 
U.  C.  Q.  B.  30. 

(z)  Hamilton  v.  Harrison,  46  U.  C.  R.  127. 

(a)  Per  Wilson,  C.J.,  McMaster  v.  Garland,  31  C.  P.  p.  328. 
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or  Bale  will  be  effectual,  (b)  and  there  will  remain  no  neces- 
sity for  registration  under  the  Act.  Thus,  where  goods  in 
a  shop,  or  other  occupied  building,  under  lock  and  key, 
are  sold  by  the  owner,  and  the  key  delivered  to  the  pur- 
chaser, who  goes  to  the  place  and  examines  and  checks 
over  the  goods,  and  then  locks  up  the  place  again,  an  actual 
and  continued  change  of  possession  will  be  constituted,  so 
as  to  satisfy  the  statute,  and  the  purchaser  need  not,  either 
personally  or  by  some  one  for  him,  remain  in  possession, 
or  remove  the  goods,  (c)  And  it  seems  that  the  statute 
may  be  complied  with,  even  though  the  vendor  is  employed 
to  remain,  and  does  remain  in  the  employment  of  the 
vendee,  and  even  though  the  name  of  the  establishment 
(not  being  the  name  of  the  vendor)  is  permitted  to  remain 
over  the  door,  provided  the  change  of  business  is  adver- 
tised, and  becomes  well  known  in  the  neighborhood,  (d) 
Likewise  where  the  grantor  was  tenant  of  rooms  where 
goods  comprised  in  a  bill  of  sale  were  placed,  but  resided 
elsewhere,  and,  having  made  default  in  paying  the  sum 
secured,  he  gave  the  keys  of  the  rooms  to  the  grantee,  who 
opened  them,  and  put  his  name  on  some  of  the  goods,  bat 
did  not  remove  them,  it  was  held  that  the  grantor  did 
not  occupy  the  rooms,  and  that  the  goods  were  not  in  his 
apparent  possession,  (e)  And  where  goods  are  in  an  unoc- 
cupied shop  or  warehouse,  under  lock  and  key,  the  mere 
delivery  of  the  key  has  been  held  to  constitute  a  sufficient 
compliance  with  the  Act.  (f)    And  where  a  mortgagee  does 

(b)  Wms.  Per.  Prop.  8  Ed.  p.  35  :  Richardson  v.  Grey,  29  U.  C  Q.  B.  360. 

(c)  Mc Martin  v.  Moore,  supra :  Kerr  v.  Can.  Bankof  Commerce,  4  0  R  652. 
Id)  Scribner  v.  McLaren,  2  O.  R.  265:  see  Mc  Portland  v.  Read,  11  Allen 

(Mass.)  231 :  Doyle  v.  Stevens,  4  Mich.  87. 

(e)  Add.  on  Contracts,  820  :  Robinson  v.  Brigg,  L.  R.  6  Ex.  1 :  40  L.  J. 
Ex.  17. 

(/)  Qough  v.  Everara\  11  W.  R.  702  :  2  H.  A  C.  1 :  32  L.  J.  (Ex.)  210: 
S  L.  T.  (N.8.)  363 :  West  v.  Skip,  1  Ves.  Sen.  244  :  Ryall  v.  Rowles,  1  Ves. 
Sen.  362 :  1  Atk.  171 :  Ward  v.  Turner,  2  Ves.  Sen.  443 :  Herman  on 
Mtges.  203. 
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everything  in  his  power  to  get  possession  of  goods  mort- 
gaged to  him,  but  is  kept  at  arm's  length  by  the  mortgagor, 
this  would  not  be  considered  as  leaving  the  goods  in  the 
possession  of  the  mortgagor  ;  (g)  but  short  of  this,  a  mere 
attempt,  which  proves  to  be  ineffectual,  to  get  possession 
of  the  property,  will  not  be  sufficient  to  satisfy  the  sta- 
tute, (h) 

Hence  too,  when  the  goods  are  such  as  are  not  capable  of 
delivery,  but  as  is  often  done,  the  key  of  the  warehouse  con. 
taining  them  is  given  up,  but  the  key  is  afterwards  with- 
held, and  detinue  is  brought  by  the  mortgagee,  the  institu- 
tion of  the  action  rebuts  the  presumption  of  consent  to  the 
property  remaining  with  the  mortgagor,  (i)  But  where  the 
assignee,  under  a  bill  of  sale  of  household  furniture 
immediately  sent  a  person  to  the  house  to  take  and  keep, 
and  who  took  and  kept  possession,  but  the  assignor,  down  to 
the  date  of  the  bankruptcy,  continued  to  live  in  the  house, 
and  use  the  furniture,  as  he  had  previously  been  accustomed 
to  do,  it  was  held  that  the  goods  were  in  the  apparent  pos- 
session of  the  assignor ;  (j )  and  it  has  so  been  held,  even 
though  the  grantor  did  not  continue  to  live  in  the  house, 
but  merely,  during  the  day  time,  went  backwards  and  for- 
wards at  his  pleasure,  (k) 

And  so,  in  our  courts,  when  the  debtor  assigned  all  his 
property  to  trustees,  for  the  benefit  of  his  creditors,  with 
the  most  minute  accuracy,  and  his  sign  was  taken  down, 
but  he  remained  on  with  his  clerks  in  possession  of  the 
goods,  selling  them  as  before  the  assignment,  as  if  they 


(g)  Herman  on  Mortgages,  p.  203  :  Ryall  v.  Rowles,  1  Ves.  348  :  Porter 
v.  Parmley,  52  N.Y.  185  :  Bullis  v.  Montgomery,  50  N.Y.  352. 

{h)  McKellar  v.  McKibbon,  21  C.  L.  J.  414. 

(t)  Herman  on  Mtges.,  p.  203. 

(j)  Ex  parte  Lewis,  in  re  Henderson,  L.  R.  6  Ch.  626  :  ex  parte  Hooman, 
in  re  Vining,  L.  R.  10  Ex.  63. 

(*)  Seal  v.  Claridge,  7  Q.  B.  D.  516. 


Digitized  by 


Google 


802  BARRON  ON  MORTGAGES,  ETC. 

were  his  own  property,  yet  still  accounting  to  the  vendee, 
the  jury  having  negatived  the  possession  of  the  trustees,  it 
was  held  that  their  verdict  for  the  defendant  should  not  be 
interfered  with.  (I)  This  decision  was  anterior  to  any  of  oar 
Chattel  Mortgage  Acts ;  but  with  a  determination  to  free 
every  conveyance  of  property,  whether  real  or  personal, 
from  fraud  or  collusion  (which  are  things  the  Common  Law 
universally  abhors,  and  therefore  makes  void  all  acts  that 
depend  upon  them,  though  otherwise  in  themselves  good), 
several  statutes  were  passed,  (m)  which  open  too  wide  a 
field  to  enter  upon  in  a  volume,  such  as  this  work  is  in- 
tended to  be.  But  the  earlier  statutes  may  here  ba  men* 
tioned,  as  shewing  the  foundation  upon  which  the  numerous 
authorities  are  based,  prior  to  the  Chattel  Mortgage 
Acts,  (n)  In  Reward  v.  Mitchell,  a  step  further  was  made, 
than  in  Armstrong  v.  Modie,  supra,  to  perfect  the  change 
of  possession,  and  the  transferee  travelled  and  took 
possession,  but  at  once  re-delivered  to  the  debtor,  as 
agent  of  the  creditors,  and  still  the  change  of  pos- 
session was  not  sufficient;  for  the  delivery  to  the  agent 
was  held  only  equivalent  to  a  symbolical  delivery,  and  there- 
fore of  a  character  not  intended  by  the  statute,  (o)  that  the 
title  to  personal  property,  capable  of  delivery  from  hand 
to  hand,  should,  for  the  future,  depend,  (p)  Further- 
more (as  showing  the  insufficiency  of  symbolical  delivery 
to  take  assignments  out  of  the  operation  of  the  Act),  in  ft 
case  where  it  was  witnessed  by  the  writing,  that  the  mort- 

(l)  Armstrong  v.  Moodie,  6  O.  S.  538. 

(m)  60  Edw.  III.  cap.  6 :  13  Eliz.  cap.  5 :  27  Eliz.  cap.  4  :  21  J».  I-  <»P- 
19 :  B.  S.  O.  cap.  118  sec.  2  :  R.  S.  O.  cap.  95  sec.  73 :  R.  S.  0.,  1887,  cap. 
124. 

(n)  Ueward  v.  Mitchell,  10  U.  C.  Q.  B.  535. 

(o)  12  Vic.  cap.  74 :  13  A 14  Vic.  cap.  62. 

(p)  Piekard  v.  Marriage,  L.  R.  1  Ex.  D.  364  :  Ancona  ▼.  Bogers,  L.  B- 1 
Ex.  D.  285 :  Chamberlain  v.  Qreen,  20  U.  C.  C.  P.  304 :  Herman  on  Cn. 
Mtges.  p.  200. 
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gagor  thereby  gave  to  the  mortgagee  possession  of  a  quan- 
tity of  goods,  by  delivery  to  him  on  the  day  of  the  date,  of 
one  black  horse,  which  was  not  taken  away,  but  continued 
to  remain  as  formerly,  in  the  possession  and  use  of  the 
mortgagor,  it  was  held  that  there  was  no  change  in  posses- 
sion ;  (q)  and,  even  had  the  horse  been  taken  away,  and 
from  the  time  of  delivery  continued'  in  the  actual  posses- 
sion of  the  mortgagee,  there  would  still  not  have  been  a 
sufficient  delivery  of  the  whole,  that  was  capable  of  actual 
delivery,  (r) 

An  immediate  delivery  may  be  made  within  the  meaning 
of  the  statute,  notwithstanding  that  an  interval  of  time, 
greater  or  less,  according  to  circumstances,  between  the 
execution  of  the  instrument  and  the  actual  taking  possession 
by  the  vendee  or  mortgagee.  (*) 

Mere  words  of  delivery  are  insufficient,  where,  for  in- 
stance, a  mortgagor  points  out  a  drove  of  cattle,  and  says, 
"I  deliver  the  property  to  you."  (t)  It  has  been  held  that 
if  one  of  two  partners  in  trade,  mortgages  the  plant,  stock- 
in-trade,  debts  and  profits,  to  secure  the  re-payment  of  a 
sum  of  money  lent  the  other,  and  the  mortgagor  is  allowed 
to  continue  in  possession  of  the  things  mortgaged,  and  to 
retain  the  management  and  visible  ownership  of  them,  the 
mortgage  will  be  void,  as  against  creditors,  if  lacking  regis- 
tration, (u)  Though  timber  may  be  delivered  by  marking 
it  with  the  initials  of  the  assignee,  (v)  our  statute  requires, 

(9)  McMartin  v.  McDougall,  10  U.  C.  Q.  B.  400 :  see  Sttele  v.  Benham, 
84  N.Y.  634:  Otis  v.  Sill,  8  Barb.  (N.Y.)  102  :  Hanford  v.  Archer,  4  Hill. 
(N.Y.)  271. 

(r)  Wms.  Pers.  Prop.,  8th  edition,  35 :  per  Pollock,  C.  B.f  Tanner  v. 
Scovell,  14  M.  &  W.  37,  correcting  a  dictum  of  Taunton,  J.,  2  A.  &  E.  67 \ 

{$)  Haight  v.  Afunro,  9  U.  C.  C.  P.  464. 

(f)  Porter  v.  Parmley,  52  N.Y.  185  :  BuUU  v.  Montgomery,  50  N.Y.  252  : 
Doyle  v.  Stephens,  4  Mich.  87  :  Smith  v.  Moore,  11  N.  H.  55 ;  Mensies  v. 
Doda\  19  Wis.  343. 

(u)  Longman  v.  Tripp,  2  B.  &  P.  N.  R.  67  :  To$$,  ex  parte,  2  DeG.  A  J. 
230:  West  v.  Skipp,  1  Ves.  240. 

(v)  Wins.  Per.  Prop.  35 :  Stoveld  v.  Hughes,  14  East.  308. 
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besides  delivery,  an  actual  and  continued  change  of  posses- 
sion of  the  things  mortgaged.     Hence,  in  Short  v.  RuUan, 
(w)  a  delivery,  if  such  it  could  be  called,  of  saw  logs  by 
marking  with  the  transferee's  mark,  was  considered  but  a 
symbolical  delivery,  the  assignor  continuing  in  possession 
as  before,  and  therefore  the  delivery,  not  being  followed  by 
an  actual  and  continued  change  of  possession  of  the  thing 
mortgaged,  the  necessity  for  registering  the   assignment 
arose  under  the  express  words  of  12  Vic.  cap.  74.    Both 
Oummings  v.  Morgan,  (x)  and  Middlebrook  v.   Thompson, 
(xx)  are  distinguishable  from  Short  v.  Rattan,  supra.    In 
the  former  case,  though  the  timber  remained  in  the  posses- 
sion of  the  assignor,  as  it  had  done  previously,  and  the 
plaintiffs  were  not  otherwise  in  possession,  than  by  the 
marking  it  with  their  mark,  the  defendants,  on  the  trial, 
admitted  the  plaintiffs'  right  to  this  portion  of  the  timber, 
and  confined  the  contest  between  the  parties  to  "  whatever 
further  quantity  of  square  timber  the  said  party  of  the  first 
part  should   manufacture   during  the   remainder  of  the 
season."     And,  in  the  latte*  case,  the  person  who  marked 
the  logs  was  clearly  the  agent  of  the  plaintiffs,  his  posses- 
sion being  their  possession ;  (y)  and,   in  any  event,  there 
had  been  a  further  delivery  of  some,  in  the  name  of  those 
previously  marked  with  the  plaintiffs*  mark.     In  the  State 
of  Wisconsin  it  has  been  held  that,  delivery  is  sufficient  of  a 
large  quantity  of  logs,  if  the  mortgagor  go  with  the  mort- 
gagee and  point  them  out  as  the  property  included  in  the 
mortgage,  and  declare  that  he  thereby  fransfers  them  to 
the  mortgagee's  possession,  (z)     To  make   valid  against 
creditors  of  the  vendor,  a  sale  of  timber  to  be  cut  down  by 

(w)  12  U.  C.  Q.  B.  79. 
(x)  12  U.  C.  Q.  B.  565. 
(xx)  19  U.  C.  Q.  B.  207. 
(y)  McPlier8on  v.  Fredericton  Boom  Co.,  1  Han.  337. 
(z)  Morrow  v.  Reid,  30  Wis.  81 :  per  contra  Menzies  v.  Doddt  19  Wis.  343. 
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the  vendor,  there  must  be  an  actual  delivery  to  the  pur- 
chaser after  the  timber  is  cut  down,  followed  by  an  actual 
and  continued  change  of  possession,  as  in  the  case  of  other 
chattels,  (a)  But  a  person  who,  having  a  license  to  cut, 
employs  another  to  fell  the  timber,  cannot  be  deprived  of 
the  timber  by  such  other  wrongfully  selling  it,  for  the 
moment  it  is  cut,  it  becomes  vested  in  the  licensee  without 
delivery.  (*) 

Where  the  possession  is  in  point  of  fact  changed,  it  is  not 
required  that  it  be  given  personally  to  a  creditor,  purchaser, 
or  mortgagee;  it  may  equally  be  given  to  a  purchaser  or 
bailee  for  him.  (c) 

The  possession  of  one  or  two  mortgagees  or  vendees  is 
possession  for  the  other  mortgagee  or  vendee,  unless  such 
other  dissents  from  the  act  of  possession,  or  asserts  any 
right  or  title  independent  of  the  assignment  by  which  the 
property  was  conveyed  to  them  all.  (d) 

It  has  already  been  noticed  that  our  statute  requires,  be- 
sides delivery,  "  an  actual  and  continued  change  of  posses- 
sion "  of  the  things  mortgaged,  and  however  decided  the 
delivery  may  be,  without  the  subsequent  requirements,  the 
statute  will  not  be  complied  with,  (e)  The  possession  must 
be  actual,  as  contra-distinguished  from  constructive  pos- 
session ;  it  must  be  open  and  unequivocal,  "  carrying 
with  it,  the  usual  indications  of  ownership,"  and  it  must  be 
accompanied  with  such  unmistakeable  acts  of  control  and 
ownership,  as  a  prudent  man  would  exercise.  (/)     Hence 

(a)  McMillan  v.  McSherry,  15  Gr.  133. 
(6)  Segee  v.  Perley,  1  Kerr.  439. 

(c)  Wilson,  C.J.,  McMaster  v.  Garland,  31  C.  P.  329:  McPartland  v. 
Read,  11  Allen.  (Mass.)  231:  Wheeler  v.  Nichols,  82  Me.  233:  Jones  v 
Svayze,  42  N.  J.  L.  279,  8.C3N.  J.  Law.  J.  206. 

(d)  Haight  v.  Munro,  9  U.  C.  C.  P.  462. 

(e)  Osier,  J.,  Scribner  v.  McLaren.  2  O.  R.  266 :  Wade  v.  Kelly,  2  C.  L.  T. 
197 :  Heward  v.  Mitchell,  supra  :  Short  v.  Ruttan,  supra. 

(/)  Herman  on  Gh.  Mortgages,  p.  201. 

B.M.  20 
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it  is,  that  when  articles  are  bought  and  paid  for,  but 
allowed  to  remain  in  the  vendor's  possession  as  before, 
beyond  a  reasonable  time  for  their  removal,  they  may  yet 
be  taken  as  the  vendor's,  under  a  fieri  facias  against  goods 
delivered  to  the  sheriff,  (g)  And,  even  when  removed  to  a 
different  part  of  the  vendor's  premises,  and  separated  from 
other  articles  of  the  same  kind,  and  marked  with  the  pur- 
chaser's mark,  but  the  vendor  still  remains  in  possession, 
there  is  yet  not  such  a  sufficient,  actual,  and  continued 
change  of  possession  as  to  satisfy  the  statute,  (h) 

Nor  is  the  change  of  possession  sufficient,  when  one  pur- 
chases a  horse,  cutter  and  harness,  and  absenting  himself 
two  or  three  days  returns  and  puts  the  horse  in  its  former 
stable  to  be  fed  as  previously,  (t) 

Where  members  of  a  family  live  together,  and  one  of 
them  sells  a  chattel  to  another  in  perfect  good  faith, 
though  perhaps  there  is  as  much  a  change  of  possession  as 
the  position  of  the  parties  admit  of,  yet  it  seems  that  if  the 
chattel  is  used  as  before  the  sale  of  it,  there  is  not  such  a 
change  of  possession  as  will  satisfy  the  statute,  (j) 

It  is  necessary,  also,  to  pay  attention  to  the  nature  of  the 
delivery,  which  is  required  to  be  immediate,  when  such  can 
be  had.  Immediate  delivery  is  only  excused  when  the  cir- 
cumstances prevent  it.  (k)  The  bargainee,  or  mortgagee, 
must  go  into  possession  at  the  time  of  the  execution  of  the 
assignment,  and  the  possession  must  be  held  continually 
after  delivery,  or  the  instrument  be  registered,  one  or  other 
of  which  requirements  must  be  shewn  to  have  been  com- 
plied with,  whenever  the  Act  applies.  (I) 

(g)  Carruthers  ▼.  Reynolds,  12  U.  C.  C.  P.  596. 
(h)  Doyle  v.  Lasher,  16  U.  C.  C.  P.  266. 
(t)  Pettigrew  v.  Thomas,  12  A.  R.  577. 
(j)  Snarr  v.  Smith,  45  U.  C.  R.  156. 
(*)  Haight  ▼.  Munro,  9  U.  C.  C.  P.  464. 
(I)  Frazier  v.  Lazier,  9  U.  C.  Q.  B.  679. 
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The  words  of  the  Act  seem  to  require  that  the  change  of 
possession  as  well  as  the  delivery  should  immediately  accom- 
pany the  mortgage  and  should  be  continued  from  that  time, 
but  not  that  the  actual  change  of  possession  must  invaria- 
bly accompany  the  execution  of  the  mortgage,  and  be  conti- 
nued from  that  time  forward  to  be  of  any  avail,  although 
the  mortgage  must  be  "  accompanied  by  an  immediate 
delivery  "  of  the  things  mortgaged,  (m) 

We  have  seen  however,  that  though  an  interval  of  time 
elapses,  perhaps  even  of  a  few  weeks,  greater  or  less, 
according  to  the  circumstances  of  the  transaction,  between 
the  time  of  the  execution  of  the  instrument,  and  the  actual 
taking  possession  by  the  vendee  or  mortgagee,  neverthe- 
less, that  the  delivery  may  be  immediate  within  the  mean- 
ing of  the  statute,  (n) 

It  has  been  urged  that  the  words  in  the  statute  are  so 
strict  as  to  require  the  change  of  possession  to  be  visible. 
Visible  change  of  possession,  however,  is  nowhere  in  the 
statute  mentioned,  and  even  though  the  change  be  visible, 
the  requirements  of  the  statute  may  yet  not  be  fulfilled, 
for  there  still  may  lack  that  change  of  possession  apparent 
from  an  honest  transaction,  (o)  And  at  most,  visible  pos- 
session cannot  be  put  higher  than  actual  possession :  (p) 
still  the  character  of  the  transaction  may  be  such  as  to 
require  something  more  than  actual  change  of  control,  and 
to  require,  in  exceptional  cases,  a  visible  and  apparent 
change  in  order  to  satisfy  the  statute  ;  for  goods  may  be  in 
the  true  and  actual  possession  of  one  person  and  in  the 
apparent  possession  of  another,  (q)      Where,  for  instance, 

(m)  Wilson,  J  ,  Ont.  Bank  v.  Wilcox,  43  U.  C.  R.  at  p.  489. 
(n)  Haight  v.  Munro,  9  U.  C.  C.  P.  464. 

(o)  Wilson  t.  Kerr,  17  U.  C.  Q.  B.  170 :  Reid  v.  McDonald,  26  U.  C.  C.  P. 
147. 
(p)  Jessel,  M.  R.,  Ex  parte  Satfery  :  In  re  Bremner,  16  Ch.  D.  670. 
(q)  Robinson  v.  Tucker,  1  C.  A  E.  173. 
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notwithstanding  actual  relinquishment  of  possession,  the 
former  owner  continued  his  residence,  his  presence  about 
the  place,  and  an  occasional  user  of  the  subject  matter  of 
the  mortgage,  in  the  eyes  of  the  public  the  same  as  for- 
merly so  that  they  could  see  nothing  to  indicate  a  change, 
then  the  statute  is  not  complied  with,  unless  the  change  of 
possession  be  visible  and  apparent  to  the  public,  (r)  It  does 
not  follow  that  the  change  must  in  all  cases  be  that  which 
the  public  sees,  or  can  see,  or  knows  of.  If  there  has  been 
a  change  of  possession,  upon  an  actual  sale,  and  know- 
ledge of  the  change  of  possession  is  possessed  by  the  parti- 
cular creditor  who  invokes  the  aid  of  the  statute,  then  it  is 
immaterial  whether  or  not  the  change  was  apparent  to 
casual  on-lookers  and  the  statute  will  be  complied  with,  (s) 

The  object  for  which  the  property  is  required  is  a  circum- 
stance, as  has  before  been  mentioned,  to  be  considered  in 
ascertaining  whether  or  not  the  Act  applies.  Therefore 
material  sold  and  delivered,  to  be  worked  up  in  repairing  a 
vessel  by  the  plaintiff's  foreman,  as  well  as  by  the  vendor, 
though  it  be  left  on  the  vendor's  premises,  where  the  work 
was  to  be  performed,  and  apparently  in  bis  possession  as 
before,  was  held  to  have  sufficiently  changed  possession,  to 
do  away  with  the  necessity  of  a  registered  instrument.  (f) 

In  cases  where  the  vendor  has  not  the  property  in  bis 
possession,  nor  yet  the  right  to  its  possession,  until  the 
happening  of  a  subsequent  event,  on  his  part  to  be 
performed,  the  Act  will  not  apply,  (u)  nor  does  it  apply 
where,  from   the   circumstances  of  the   case,  things  are 

(r)  Danford  v.  Danford,  8  A.  R.,  5*21 :  Flagg  v.  Pierce,  58  N.  H.  348. 

(*)  Danford  v.  Danford,  $upra :  Gibbons  v.  Hickson  db  Sons,  55  L.  J.  Q.  B. 
119,  53  L.  T.  910,  34  W.  R.  140 

(t)  Gildersleeve  v.  Ault,  16  U.  C.  Q.  B.  401 ;  and  see  McPartlandv.  Read, 
11  Allen,  231 :  Laflin  v.  Griffiths,  35  Barb  ,  58  :  Wheeler  v.  Nichols,  32  Me. 
233:  Weld  v.  Cutler,  2  Gray,  195:  Patrick  v.  Meserre,  18  N.  H.  300: 
Doyle  v.  Stevens,  4  Mich.  87. 

(u)  Gurney  v.  James,  19  U.  C.  Q.  B.  157. 
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incapable  of  a  change  of  possession,  consistently  with 
the  object  of  the  agreement  in  regard  thereto :  (r)  thus  the 
Act  does  not  apply  to  the  case  of  a  sale  or  mortgage  of  a 
half  interest  in  a  threshing  machine,  or  a  horse,  or  other 
chattel  property,  (w)  The  legal  result  of  such  a  transaction 
being,  that  the  parties  become  tenants  in  common  in  the 
property,  and  hold  it  per  mie  et  per  tout,  (x) 

Nor  again  does  the  Act  apply  to  goods  in  customs,  sub- 
ject to  duties,  for  they  are  not  capable  of  delivery ;  but  the 
Act  would  apply  if  the  directions  of  the  Customs  Acts  had 
been  followed,  prior  to  the  assignment,  (y)  Nor  is  regis- 
tration of  a  bill  of  sale  of  goods  necessary  when  the  goods 
are  in  the  bands  of  a  warehouseman  who  becomes  the 
agent  of  the  transferee,  and  agrees  to  hold  the  goods  for 
him.  (z)  Nor  again  is  registration  necessary  when  the  fact 
is,  that  when  first  the  property  came  into  the  mortgagor's 
possession,  it  came  so  charged  with  or  subject  to  another 
person's  title,  (a)  And  the  Act  does  not  apply  to  letters  of 
hypothecation  accompanying  a  deposit  of  goods  by  mer- 
chants or  factors,  or  pawn  tickets  given  by  pawnbrokers,  or 
in  fact  to  any  case  where  the  object  and  effect  of  the  trans- 
action are  immediately  to  transfer  the  possession  from  the 
grantor  to  grantee  or  mortgagor  to  mortgagee,  (b) 

When  there  is  as  much  a  change  of  possession  as  the 
nature  of  the  chattels  mortgaged  admit  of,  then  the  Act 
will  not  apply,  but  it  seems  that  the  Act  still  applies, 

(v)  Burton  t.  Belhouse,  20  U.  C.  Q.  B.  60. 

(w)  Gunn  v.  Burgess,  6  0.  R  686. 

(x)  Daniel  v.  Camplin,  7  M.  &  Gr.  172. 

(y)  Harris  v.  Com.  Bank,  26  U.  C.  Q.  B.  437  :  May  v.  The  Security,  L.  & 
S.  Co.  46  U.C.R.  106. 

(t)  Jones  v.  Henderson,  3  Man.  L.  R.  433  :  Re  Cunningham  dt  Co,  Lim : 
Attenborongh's  Case,  28  Ch.  D.  682,  Com.  Nat.  Bank  of  Chicago  v.  Cor- 
coran, 4  C.  L.  Times,  387. 

(a)  Dom.  Bank  v.  Davidson,  12  A.  R.  90. 

(6)  Re  Hall,  ex  parte,  Close  14  Q.  B.  D.  386. 
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though  there  may  be  as  much  a  change  of  possession  as 
the  position  of  the  parties  admit  of.  (c) 

Whether  or  not  there  has  been  an  immediate  and  suffi- 
cient change  of  possession,  to  satisfy  the  statute,  is  not  a 
question  of  law,  but  one  of  fact,  and  as  such  a  question  for 
the  jury,  (d)  But  when  the  fact  is  tried  by  a  judge,  there  is 
strong  aversion  to  interfering  with  the  conclusions  come 
to  by  him,  reached  by  him,  upon  the  evidence  at  the  trial 
regarding  such  fact,  (e)  When,  however,  "  there  is  no  con- 
flict of  evidence  and  no  controversy  as  to  the  fact,  it 
becomes  a  pure  question  of  law,  and  as  such  to  be  decided 
by  the  court.  (/) 

In  a  case  wherein  there  was  clearly  a  delivery  of  goods, 
and  it  was  shewn  that  the  assignees  had  empowered  the 
assignor's  clerk,  as  their  agent,  to  keep  and  sell  the  goods 
in  the  shop,  and  make  weekly  returns  of  sales  to  the 
assignees,  which  was  done,  the  finding  of  the  jury  that 
there  was  an  actual  and  continued  change  of  possession 
was  upheld,  notwithstanding  that  in  some  instances,  (but 
without  the  assignees'  knowledge)  the  agent  had  permitted 
the  proceeds  of  the  goods  to  be  applied  in  payment  of  the 
assignor's  claims,  and  once  had  paid  money  into  a  bank  to 
the  credit  of  the  assignor,  and,  indeed,  had  taken  no  steps  to 
give  intimation  of  the  change  of  possession,  either  directly 
or  by  removing  the  assignors'  name,  as  the  party  carrying 
on  the  business ;  (g)  and  though  the  assignor  remained 
upon  the  premises,  and  assisted  in  disposing  of  the  goods 

(c)  Snarr  v.  Smith,  45  U.  C.  R.  p.  159. 

(d)  Waldie  v.  Grange,  8  U.  C.  C.  P.  431 :  Swift  v.  Thompson,  9  Conn. 
63  :  Howe  v  Kelly,  27  Conn.  538 :  Warren  v.  Carlton,  22  111  415 :  but  see 
Young  v.  McClure,  2  W.  A  S.  147:  Carpenter  v.  Meyer,  5  Watte,  243:  Milne 
v.  Henry,  40  Penn.  302  ;  Cadbury  v.  Nolan,  5  Penn.  320 :  Burrows  v.  Steb- 
bins,  26  Vt.  659. 

(e )  Scribner  v.  McLaren,  2  O.  R.  275. 

(/)  Burton,  J.A.,  Pettigrew  v.  Thomas,  12  A.  R.  at  578 :  see  Serilmer  v. 
Kinlock,  12  A.  R.  367 

{g)  Foster  v.  Smith,  13  U.  C.  Q.  B.  243. 
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as  formerly,  the  jury's  finding  that  there  had  been  suffi- 
cient change  of  possession  was  not  interfered  with,  (h) 

The  actual  change  which  must  immediately  follow  a  sale 
is  the  same  change  which  must  continue ;  it  therefor  cannot 
be  said  that  the  change  continues  when  the  vendor  appar- 
ently resumes  his  place  in  the  shop  containing  the  goods  in 
question,  one  day  after  the  sale,  though  in  reality  as  clerk 
or  salesman  for  the  purchaser,  (i)  Where  an  assignment  is 
made  for  the  benefit  of  the  creditors,  it  is  not  to  be  expected, 
from  the  nature  of  the  transaction,  that  the  assignees  should 
remove  the  goods,  or  take  exclusive  possession.  And  when 
the  creditors  put  an  agent  in  possession,  even  though  he  be 
previously  in  the  employ  of  the  assignor,  and  his  duty  is  to 
dispose  of  the  stock  and  collect  the  debts,  and  he  acts  in 
this  duty,  there  will  be  a  sufficient  change  of  possession 
within  the  meaning  of  the  Act.  ( j  ) 

A  deed,  though  it  may  be  void  with  respect  to  one  parcel 
of  property  for  want  of  registration  is  not  therefore  avoided 
in  toto,  or  rendered  invalid  as  to  goods,  which  go  with,  and 
remain  in,  the  possession  of  the  assignees,  (k)  It  has  been 
decided  that  an  instrument  cannot  be  upheld  as  to  other 
goods,  of  which  possession  could  not,  in  the  nature  of 
things,  have  been  changed  at  the  time  of  making  the 
deed.  (I)  But  later  authorities  shew  that  this  rule  has 
been  considerably  relaxed  in  modern  times,  and  that,  if  the 
legal  part  of  the  contract  can  be  severed  from  that  which  is 
illegal,  the  former  shall  stand  good,  whether  the  illegality 

(h)  Mauleon  v.  Commercial  Bank,  17  U.  C.  Q.  B.  80 :  but  see  Car$eallen 
v.  Moodie,  15  U.  C.  Q.  B.  92. 

(i)  Per  Patterson,  J. A.,  Seribner  v.  Kinlock,  12  A.  R.  367. 

(j)  Harrison  v.  Com.  Bank,  16  U.  C.  Q.  B.  437 :  Taylor  v.  Com.  Bank,  4 
U.  6.  C.  P.  447. 

{k)  Taylor  v  Whittemore,  10  U.  C.  Q.  B.  440 :  per  contra  Benedict  v. 
Smith,  10  Paige  (N.  Y.)  126. 

(/)  Short  v.  Ruttan,  12  U.  C.  Q.  B.  95. 
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exist  by  statute  or  .common  law.  (m)  The  old  rule  was 
that  embodied  in  the  quaint  saying  of  Lord  Hobart.  "  The 
statute  is  like  a  tyrant.  Where  be  comes,  be  makes  all 
void :  but  the  common  law  is  like  a  nursing  father,  and 
makes  void  only  that  part  where  the  fault  is  his,  and 
preserves  the  rest."  (n)  The  distinction  now  applies  only 
where  the  statute  makes  the  deed  void  altogether:  the 
general  rule  is  that  where  you  cannot  sever  the  illegal 
from  the  legal  part  of  a  covenant,  the  contract  is  altogether 
void,  but  where  you  can  sever  them,  whether  the  illegality 
be  created  by  statute,  or  by  the  common  law,  you  may 
reject  the  bad  part  and  retain  the  good."  (o) 

A  mortgage  cannot  be  held  good  in  part,  when  success- 
fully attacked  on  the  ground  of  fraud  for,  so  far  as  any  por- 
tion of  the  deed  is  concerned,  "  it  is  a  statute  that  makes 
the  deed  void  and  not  merely  a  principle  of  the  common 
law,  and  it  is  a  maxim  that  in  such  cases  the  deed  must  be 
taken  to  be  altogether  void,  and  not  merely  as  to  that  part 
to  which  the  objection  of  illegality  applies.  And  in  the 
next  place,  it  is  also  a  maxim,  that  when  a  deed  or  instru- 
ment is  objected  to  on  the  ground  of  fraud,  if  liable 
to  be  objected  to  at  all,  it  must  be  avoided  altogether, 
and  not  allowed  to  stand  good,  so  far  as  regards  any 
portion  of  it,  to  which   the  objection  of  fraud  may  not 

apply-"  (P) 

It  sometimes  may  happen  when,  after  assignment  it 
becomes  necessary  to  protect  his  interests,  that  the 
assignee  or  mortgagee  should  take  possession.     (See  ante 

(m)  Kitching  v.  Hicks,  6  O.  R.  739. 

(n)  Norton  v.  Simmes,  Hobart  14. 

(o)  Justice  Willes,  p.  250:  Pickering  v.  Ilfracombe,  R.  W.  Co.  L.  R.  3  C. 
P  :  Maxwell  on  Statutes  2d  Ed.  p.  491 :  Kerrison  v.  Cole,  8  East  231 :  Payne 
v.  Mayor  of  Brecon,  3  H.  A  N.  572 :  Home  v.  Hughes,  L.  R.  6  Q.  B.  D. 
676  :  Mowat  v.  Clement,  3  Man.  L.  R.  585. 

(p)  Robinson,  C.J.,  in  Short  v.  Ruttan,  12  U.  C.  Q.  B.,  p.  85 :  Olmstead 
v.  Smith,  15  U.  C.  Q.  B.  421 :  Harrison  v.  Com.  Bank,  16  U.  C.  Q.  B.  437: 
Hsioitt  v.  Corbett,  15  U.  C.  Q.  B.  39. 


Digitized  by 


Google 


SECTION  1.  318 

p.  141).  Actual  possession,  taken  by  the  grantee,  on  an  unre- 
gistered bill  of  sale,  even  though  taken  wrongfully,  and, 
even  under  circumstances  which  per  ge  would  amount  to  a 
fraudulent  preference,  may  exclude  the  operation  of  the 
Act.     But,  though  when  possession  is  taken  rightfully,  the 
possession  will  be  extended  by  construction  of  law,  beyond 
the  actual  physical  possession,  this  will  not  be  done  in  the 
case  of  a  wrong-doer.    His  possession  will  not  be  extended 
beyond  his  actual  physical  possession,  (q)    When  taken 
rightfully,  before  any  other  rights  have  accrued,  the  mort- 
gage becomes  good  as  against  everybody,  though  the  filing 
be  irregular,  or  even  there  be  no  filing  at  all,  though  the 
description   be  insufficient,   and    though   there   be  other 
defects   which,   bad    such    possession    not    been    taken, 
would  have  been  fatal  to  the  mortgage.     The  taking  pos- 
session amounts  to  an   identification   and  appropriation 
of    the    property,  (r)  and  where    property  passes    by   a 
bill  of   sale,   and    the  mortgagee    takes  possession,  and 
has  actual  possession,  though  before  the  mortgage  comes 
due,  he  still  has  the  right  to  retain  the  goods  as  against 
an    attaching  creditor,  subject  however  to  the   mortga- 
gor's right  of  action,  if  any,  for  taking  possession  before 
default.  (*) 

Where,  according  to  the  terms  of  the  instrument,  tbe 
grantee,  upon  default  made  by  the  grantor,  is  entitled  to 
the  possession  of  the  goods,  upon  demand,  and  makes 
demand,  but  does  not  take  the  goods  out  of  the  grantor's 
possession,  there  is  not  such  a  change  of  possession  as  to 
prevent  the  application  of  tbe  Act.  (t)  If  a  bargainee,  or 
mortgagee,  does  not  actually  get  possession,  diligence  in 

(q)  Ex  parte  Fletcher,  in  re  Henley,  L.  R.  5  Ch.  D.  809. 
(rr  Morrow  v.  Reid,  30  Wis.  81,  84. 

(«)  Robin*  v.  Clarke,  45  U.  C.  R.  362  :  As  to  taking  possession  under  an 
invalid  mortgage,  see  ante  Chapter  VI.  p.  141 
(0  Aneona  v.  Roger*,  L.  R.  I.  Ex.  D.  285. 
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attempting  to  get  it  will  not  help  him.  (u)  Nor  will  an 
ineffectual  attempt  to  get  possession  be  sufficient  to  satisfy 
the  Aqt ;  nothing  short  of  taking  the  property  out  of  the 
actual  possession  of  the  mortgagor,  or  equivalent  acts,  will 
prevent  the  statute  from  applying,  (r) 

But  if  the  mortgagor  prevents  the  mortgagee  from  taking 
possession,  and  the  mortgagor  at  once  brings  detinue 
against  him,  the  pursuit  of  the  goods  in  a  court  of  law 
prevents  the  operation  of  the  Act.  (w)  If,  following  a 
demand  for  possession,  the  mortgagee  brings  an  action, 
founded  on  the  wrongful  act  and  refusal  of  the  defendant  to 
give  up  the  goods  to  the  plaintiff  in  pursuance  of  such 
demand,  such  a  demand,  followed  by  the  action,  amounts 
to  possession  taken  of  the  goods  mortgaged,  so  as  to 
preserve  the  rights  of  the  mortgagee  thereto  as  against 
creditors  whose  rights  arise  subsequently,  (x) 

A  landlord  who,  by  arrangement  with  his  tenant,  par- 
chases  the  latter's  chattels  at  a  bailiff's  sale  under  distress 
for  rent,  though  he  may  be  a  purchaser  in  good  faith  within 
the  meaning  of  the  statute,  (y)  must  do  something  more 
towards  taking  possession  than  merely  hiring  the  tenant 
as  his  servant,  at  so  much  a  month,  and  putting  him  in 
charge  of  the  chattels,  and  leaving  him  in  possession  of 
them  upon  the  place,  to  all  appearances  as  he  had  pre- 
viously lived  thereon  while  he  was  tenant.  The  fact  in  law 
that  the  landlord  may  be  a  purchaser,  in  such  a  case, 
within  the  meaning  of  the  Act,  brings  his  case  within  the 
operation  of  the  statute  in  regard  to  the  strict  need  for  an 
actual  change  of  possession,  {a)   But  where  the  transaction 

(u)  Per  Melliah,  L.J  ,  in  ex  parte  Jay,  L.  R.  9  Ch.  697,  p.  705. 

(v)  McKellar  v.  McKibbon,  21  C.  L.  J.  414 :  12  A.  R.  223. 

(w)  Herman  on  Mortgagee,  p  203. 

(x)  Hyman  v.  Bourne,  5  O.  R.  430. 

(y)  See  Pott. 

(a)  Farlinger  v.  McDonald,  45  U.  C.  R.  239. 
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is  of  such  a  nature  that  it  is  clear,  it  is  not  intended  to  be 
invalidated  by  the  statute,  the  tendency  is  to  endeavour  to 
uphold  it,  if  it  be  possible,  (6)  for  "  if  any  class  of  Acts 
ought  to  be  construed  strictly,  it  should  be  those  which, 
having  for  their  object  the  prevention  of  fraud,  have  in 
certain  cases  a  tendency  to  invalidate  bona  fide  trans- 
actions. Where  fraud  does  not  exist,  this  Act  should  at  all 
events  receive  no  more  than  its  true  construction,  (c) 

(6)  As  the  alternative  of  filing  the  mortgage  itself,  the 
statute  gives  the  power  of  filing  a  true  copy  thereof.  It 
generally  is  the  practice  to  register  the  mortgage  itself, 
and,  for  the  party  entitled  thereto,  to  keep  the  copy.  It  is 
submitted  that  the  better  course  would  be  to  register  the 
copy,  and  for  the  party  entitled  thereto  to  keep  the  original. 
By  this  means,  in  the  event  of  the  instrument  being  ques- 
tioned in  a  court  of  law,  the  expense  and  trouble  of  the 
officer  attending  to  produce  the  original  is  avoided.  By 
section  16,  post,  a  certified  copy  of  the  original  instrument, 
or  of  a  copy  thereof,  is  evidence  only  of  the  fact  that  such 
instrument,  or  copy,  was  received  and  filed  according  to 
the  endorsement,  and  of  no  other  fact.  To  prove  the  exe- 
cution of  the  instrument,  the  original  must,  of  course,  be 
produced,  and,  to  do  this,  under  the  system  generally  pre- 
vailing of  registering  the  original,  the  clerk  of  the  court, 
with  whom  it  is  filed,  must  be  subpoenaed  to  attend.  Far 
more  convenient  would  it  be,  therefore,  in  view  of  possible 
litigation,  involving  the  contents,  construction,  or  execu- 
tion of  a  mortgage,  to  file  a  copy,  retaining  the  original, 
or  to  make  duplicate  originals,  filing  one,  and  retain- 
ing the  other,  having  attached  to  the  latter  the  clerk's 
certificate,  id) 

(b)  Cameron,  J.f  Scribner  v.  McLaren.  2  O.  R.  279. 

(e)  Gough  v.  Everardy  2  H.  &  C,  Chief  Baron  Pollock,  p.  8. 

(d)  Emmott  v.  Marchant,  L.  R.  3  Q.  B.  D.  555. 
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The  word  "  true  copy  "  is  used :  but  this  does  not  neces- 
sarily mean  "  an  exact  copy."  Where  for  instance  in  the 
copy,  Gardnor's  name  was  spelt  with  an  "  e  "  instead  of  an 
"  o."  (<)  The  Act  does  not  require  the  copy  filed  to  be  an 
absolutely  exact  copy,  so  long  as  any  errors  or  omissions  in 
the  copy  filed  are  merely  clerical,  but  that  it  shall  be  ho 
true,  chat  nobody  reading  it  could  by  any  possibility,  mis- 
understand it.  (/) 

When  considering  section  5,  infra,  we  shall  see  that  consi- 
derable doubt  has  existed  as  to  whether  a  copy  of  an  abso- 
lute assignment  or  bill  of  sale  may  be  filed,  as  well  as  a 
copy  of  a  mortgage,  though  authority  is  now  in  favour  of 
the  affirmative,  (g) 

(7)  The  words  "  within  five  days  from  the  execution 
thereof,*'  exclude  either  the  first  or  the  last  day,  so  that  a 
mortgage  executed  upon  the  12th  of  July,  is  properly  regis- 
tered upon  the  17th  of  July  following,  (h) 

Sunday,  it  has  been  decided  counted  as  one  day,  whether 
it  intervened,  or  be  the  first  or  last  day  of  the  five.  When 
by  statute  a  certain  number  of  days  is  given  for  doing  an 
act,  the  last  of  which  happens  to  fall  on  a  Sunday,  that 
day  is,  in  such  cases  included  in  the  time  given,  and  the 
party  has  no  further  time  to  do  the  Act,  unless  the  Act 
expressly  provides  that  it  may  be  done  on  the  day  follow- 
ing, (i) 

Until  the  passing  of  48  Vic.  cap.  27,  sec.  1,  there  was 
no  statutory  provision  taking  the  case  of  filing  under  this 
statute,  out  of  the  rule  of  construction  for  statutory  periods 

(e)  Gardner  v.  Shaw,  24  L.  J.  (N.  S.)  319. 
(/)  In  re  Hewer,  ex  parte  Kahen,  21  Ch.  D.  871. 
{$)  Harrit  v.  Com.  Bank,  16  U.  C.  Q.  B.  437. 
(h)  McLean  v.  PiukertontJ  A*  R.  492. 

(i)  McLean  v.  Pinkerton,  7  A.  R.  490  :  in  re  Parke,  13  L.  R.  Chy.  Ir.  85, 
is  referred  to. 
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of  time  :  but  by  this  statute  (j)  if  the  last  day  for  filing 
instruments  under  the  Act  expires  on  a  day  when  the  office 
isclosed,  registration  on  the  next  day  will  suffice. 

The  rule  of  computation  given  by  2  Geo.  IV.  ch.  1,  does 
not  apply,  as  this  is  a  term  appointed  by  a  statute,  not  by 
a  rule  of  court.  When  there  is  no  provision  otherwise, 
then  the  general  rule  as  to  computation  must  be  followed, 
which  is  to  make  the  first  day  inclusive  and  the  last  day 
exclusive,  or  vice  versa,  (k)  When  expressed  to  be  "  so 
many  days  from,"  etc.,  then  the  day  of  the  act  from  which 
the  future  time  is  to  be  ascertained  must  be  excluded  from 
the  computation.  (I)  When  expressed  to  be  "  clear  days," 
or  "  so  many  days  at  least,"  or  "  between  so  many  days," 
both  the  first  and  last  days  are  exclusive,  (m)  So  also  the 
expression  from  a  day  to  a  day  excludes  both  days  in  the 
count :  thus  from  the  15th  to  the  18th  of  a  month  excludes 
both  the  15th .and  the  18th,  (n)  and  the  word  "until"  is 
also  exclusive,  {o) 

{j)  Now  see  intra,  see.  25. 

[k)  Scott  v.  Dickson.  1  Prac.  R.  366  :  ex  parte  Fallon,  5  T.  R.  288  :  Wil- 
liams v.  Burgess,  9  Dowl.  544 :  Webb  v.  Fairmaner,  3M.&W,  473  :  and  tee 
Letter  v.  Garland,  15  Vesey,  247  :  Pellow  v.  Wonsford,  9  B.  A  C.  134 : 
Young  v.  Hi g gin,  6M.4W.49:  Blunt  v.  Hi  slop,  8  Ad.  A  E.  577  :  Isaacs  v. 
Roy.  Ins.  Co.,  L.  R.  5  Ex.  296  :  Boulton  v.  Button,  2  O.  8.  396  :  Clarke  t. 
Garrett,  28  U.  C.  C.  P.  75. 

(0  Weeks  v.  Hall,  19  Conn.  376 :  Bigelow  v.  Wilson,  1  Piok.  485 :  Wiggin 
v.Peters,  1  Met.  127,  129 :  Henry  v.  Jones,  8  Mass.  453:  Woodbri&ge  t. 
Bridgham,  12  Mass.  403 :  Blake  v.  Crowninshield.  9  N.  H.  304 :  Avery  v. 
Stewart,  2  Cona.  69  :  Aiken  v.  Appleby,  1  Morris,  S.  8  :  Cornell  v.  Moulton, 
3  Denio,  12 :  Boulton  v.  Ruttan,  2  O.  8.  396. 

(m)  Li /Jin  v.  Pitcher,  1  Dowl.  N.  8.  769  :  Begina  v.  Justices  of  Shropshire, 

8  A.  A  E.  173:  Dempsey  v.  Dougherty,  7  U.  C.  Q.  B.  313  :  Bex  v.  Justices 
of  Herefordshire,  3  B.  &  Aid.  681 :  Zouch  v.  hmpsey,  4  B.  &  Aid.  622 :  in  re 
Prangley,  4  A.  A  E.  781 :  Mitchell  v.  Foster,  9  Dowl.  P.  C.  627  :  Young  v. 
Higgon,  6M.AW.49:  Chambers  v.  Smith,  12  M.  A  W.  2  :  Blunt  v.  Heslop, 

9  Dowl  P.  C.  982 :  Mcintosh  v.  Vansteenburg,  8  U.  C.  Q  B.  248 :  tit  re 
Sanes  db  Toronto,  9  U.  C.  Q.  B.  187  :  Atkins  v.  Boyston,  F.  A  M.  Insce.  Co., 
5  Met.  440  :  Bichardson  v.  Ford,  14  111.  332 :  Cook  v.  Grey,  6  Ind.  335. 

(n)  Sewby  v.  Rogers,  40  Ind.  9. 

(o)  People  v.  Walker,  17  N.  Y.  502,  Kerr  v.  Jeston,  1  Dowl.  N.  8.  538 : 
Blunt  v.  Heslop,  supra. 
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A  fraction  of  a  day  will  sometimes  be  reckoned.  To 
carry  out  the  ends  of  justice,  the  court  will  divide  a  day,  or 
even  an  hour,  and  thus  give  the  party  equitably  entitled 
thereto,  the  benefit  of  every  moment  of  time,  {p) 

When  time  is  prescribed  by  rules  of  Court,  then  it  must 
be  reckoned  inclusively  of  both  the  first  and  the  last  day, 
unless  jthe  last  day  shall  happen  to  fall  on  any  day  on 
which  the  offices  are  not  required  to  be  open,  in  which  case 
the  time  shall  be  reckoned  exclusively  of  the  last  day. 

Under  the  earlier  statutes,  relating  to  chattel  mortgages, 
(q)  there  was  no  time  allowed,  within  which  the  instrument 
was  required  to  be  registered,  nor  was  it  required  that 
instruments  should  be  registered  immediately  and  forth- 
with. Still  it  was  held  that  an  execution  coming  in  before 
the  filing  of  an  assignment,  which  required  to  be  filed,  was 
entitled  to  prevail,  though  a  reasonable  time  for  filing  may 
not  have  elapsed  since  the  execution  of  the  assignment,  (r) 
Since  20  Vic.  cap.  8,  however,  which  repealed  12  Vic.  cap. 
74,  and  18  &  14  Vic.  cap.  62,  a  period  of  five  days  has 
always  been  allowed,  from  the  time  of  the  execution  of  the 
instrument  for  registering  the  same.  But  here  another 
difficulty  arose.  For  want  of  statutory  enactment,  the 
Common  Fleas  and  Queen's  Bench  differed  as  to  the  effect 
of  the  period  of  five  days,  in  relation  to  writs  of  execution 
placed  in  the  sheriff's  hands,  between  the  date  of  the 
execution  of  the  instrument  and  the  date  of  its  registry ; 
the  Common  Pleas  holding,  that  the  registering  of  a 
chattel  mortgage  did  not  cause  it  to  operate  and  have 
relation  back  to  the  day  of  its  date,  but  that  it  took  effect 
only  from  its  registration,  and,  in  consequence,  that  9,fi.  fa. 

(p)  In  re  Sheriff  of  Newcastle,  Drap.  K.  B.  Rep.  608:  Pugh  v.  Duke  of 
Leeds,  2  Cowp.  720 :  Pewtreu  v.  Annan,  9  Dowl.  828 :  McMartin  v.  McDo*- 
gall,  10  U.  C.  Q.  B.  899 :  Thomas  v.  Desanges,  2  B.  A  AL  585. 

(q)  12  Vio.  cap.  74  :  and  13  <fc  14  Vio.  cap.  62. 

(r)  Carscallen  v.  Moodie,  15  U.  C.  Q.  B.  92. 
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placed  in  the  sheriff's  hands  between  the  execution  of 
the  deed  and  its  registry  would  cut  it  out ;  ($)  whilst  the 
Queen's  Bench  held  that,  where  an  assignment  was  filed 
within  the  five  days,  the  filing  did  cause  it  to  relate  back 
to  its  execution,  and  the  assignee  to  be  entitled,  as  against 
a  fi.  fa.  placed  in  the  sheriff's  hands,  after  the  assignment 
was  executed  and  before  it  was  registered,  (t)  by  analogy  to 
the  cases  of  deeds  of  bargain  and  sale  in  England,  enrolled 
within  the  six  months  allowed  for  that  purpose. 

Under  the  Imperial  Act,  (u)  twenty-one  days  is  the  period 
allowed  for  the  filing  of  the  bill  of  sale,  andthe  view  taken 
by  our  Court  of  Queen's  Bench  was  the  same  as  that  held  by 
the  English  Court,  where  it  was  decided  that  the  assignee  had 
twenty-one  days  in  which  to  complete  bis  title  by  register- 
ing his  bill  of  sale ;  (v)  so  that  a  bill  of  sale,  not  registered, 
is  not  invalid  as  against  a  seizure  by  the  sheriff  before 
twenty-one  days   have  elapsed,  (w)     The  late    Imperial 
Act,  of  41  &  42  Vict.  cap.  81,  reduced  the  period  to  seven 
days;  and  under  this  Act  it  was  similarly  decided,  and, 
furthermore,  that  possession  taken  by  a  trustee  in  bank- 
ruptcy before  the  expiration  of  the  seven  days  from  the 
making  of  the  bill  of  sale,  was  wrongfully  taken  as  against 
the  grantee,  (x)    But  such  does  not  appear  to  be  the  law 
when  no  time  is  fixed  by  statute  with  in  which  the  filing  is 
to  take  place,  and  an  unreasonable  time  has  expired  before 
the  instrument  is  filed,  before  which  event  creditors  have 
levied  under  execution,  (y) 


{$)  Feehan  v.  Bank  of  Toronto,  10  U.  C.  C.  P.  32 :  Shaw  v.  Gault,  et  al.y 
10  U.  C.  C.  P.  236 :  Haight  v.  Mclnnet,  11  U.  C.  C.  P.  518. 
(t)  Feehan  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.  475. 
(ti)  17  <fc  18  Vic,  cap.  36. 
\v)  Marples  v.  Hartley,  30  L.  J.  Q.  B.  92. 
(w)  Banbury  v.  White,  2  H.  <fc  C.  300,  2  N.  R.  286. 
(z)  In  re  Hewer,  ex  parte  Kahen,  21  Ch.  D.  871. 
(y)  Cass  v.  Rathman,  82  Alb.  L.  J.  55. 
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It  is  easy  to  imagine  the  dissatisfaction  resulting  from 
this  contrariety  of  opinion,  and  the  Legislature  (z)  soon  set 
the  matter  at  rest,  by  settling  the  law  in  favour  of  the  view 
entertained  by  the  Court  of  Queen's  Bench,  enacting  that 
every  mortgage  or  conveyance  should  operate  and  take 
effect  upon,  from,  and  after  the  day  and  time  of  the 
execution  thereof,  and  this  is  the  law  as  it  now  stands,  (a) 

A  mortgage  or  bill  of  sale,  that  has  been  ineffectually 
registered,  may,  during  the  five  days,  be  taken  off  the  file 
and  re-registered ;  (b)  but  not  after  the  time  for  registering 
has  elapsed,  (c)  In  that  case  a  new  mortgage  or  bill  of  sale 
must  be  made  and  filed  with  a  fresh  affidavit,  (d)  and  if  a 
mortgagee  take  possession  under  his  mortgage  before  the 
expiration  of  the  five  days,  which  be  can  do,  his  possession, 
before  others  have  acquired  rights  in  the  property,  will 
make  bis  mortgage  effectual,  (e)  and  he  need  not  register 
the  mortgage  at  all.  (/) 

The  time  from  which  the  five  days  is  to  be  computed  is 
not  the  date  of  the  instrument,  but  the  date  of  the 
execution.  The  presumption  is,  that  the  execution  was 
upon  the  day  of  the  date  of  the  instrument,  but  this  can  be 
rebutted.  The  date  of  a  deed  or  instrument,  generally 
means  the  time  when  the  deed  was  really  made  or  delivered, 
not  always  the  day  that  may  have  been  inserted  in  the 
deed,  which  sometimes  may  be  an  impossible  day.  {g) 

Parol  evidence  is  admissible  to  shew  that  a  mistake  was 


(i)  26  Vic,  cap.  46. 

(a)  Sec.  3  Post. 

(6)  In  re  Wright,  27  L.  T.  192. 

(e)  McTaggart  v.  Rote,  14  lad.  230. 

(d)  In  re  O'Brien,  10  Ir.  C.  L.  R.  App.  xxxiii. 

(e)  McTaggart  v.  Rose,  supra,  per  Lash,  L.J.,  ex  parte  S  off  try,  in  rt 
Bremner,  L.  R.  16  C.  D.  at  p.  671. 

(/)  Per  Sir  A.  Cockbum,  C. J.,  in  Marples  v.  Hartley,  supra, 
(g)  Beekman  v.  Jarcis,  3  U.  C.  Q.  B.  280  :  2  Bla.  Com. 
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made  in  the  insertion  of  the  date,  (h)  A  purchaser  or 
mortgagee  finding  an  instrument  under  the  statute  regis- 
tered more  than  five  days  after  the  date,  must  not  take  it 
for  granted  that  therefore  the  instrument  is  void.  He  is 
affected  with  notice,  if  the  fact  be,  that  the  mortgage  was 
filed  within  the  period  fixed  by  the  statute,  because  he 
is  presumed  to  know  the  law,  and  to  know  that  the  date  of 
the  instrument  may  not,  after  all,  be  the  date  of  its  execu- 
tion, (t)  When  asserting  any  rights  under  the  mortgage, 
it  is  incumbent  on  the  mortgagee  to  prove  its  validity  as  to 
filing,  and  though  the  statute  (j)  makes  the  clerk's  certifi- 
cate evidence  of  registration,  it  is  only  prima  facie  so, 
and  therefore  evidence  can  be  gone  into,  to  shew  when  the 
mortgage  was  left  in  the  clerk's  office,  for  at  such  time 
mortgages  are  considered  as  filed,  (k) 

A  mortgage  under  this  Act  executed  on  a  Sunday  is  not 
void  under  Revised  Statutes  of  Ontario,  1887,  cap.  208, 
sec.  8.  The  giving  or  taking  in  security  not  being  a  buying 
or  selling  within  the  Act.  (I) 

(8)  The  meaning  of  the  word  "  registered "  might  be  called 
into  question,  to  decide  the  validity  of  instruments,  under 
the  Act  as  against,  the  persons  protected.  The  words  are 
"registered  as  hereinafter  provided  "  sections  8  and  9  (m) 
point  out  the  duties  of  the  clerk  as  to  registration  upon 
receipt  of  an  instrument.  Is  registration  incomplete  with- 
out all  his  duties  being  performed?  If  so,  would  the 
omission  by  him  to  complete  registration  within  the  statu- 
tory limit  of  five  days  render  the  instrument  invalid  ?  What 

(A)  Shaughnessey  v.  Lewis,  130  Mass.  355  :  Stoiiebreaker  v.  Kerr,  40  Ind. 
186 :  HoadXey  v  Hoadley,  48  Ind.  452  :  Holman  v.  Doran,  56  Ind.  358. 
(i)  Stonebreaker  v.  Kerr,  supra. 
U)  Po*U  sec.  16. 

(*)  Jones  on  Mortgages,  2nd  Ed.,  199. 

(I)  Lai  v.  Stall,  6  U.  C.  Q.  B.  506 :  Wilt  v.  Lai,  7  U.  C.  Q.  B.  535. 
(m)  See  Port. 

B.M.  21 
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would  be  the  effect  of  an  officer  receiving  an  instrument,  but 
failing  to  comply  with  sections  eight  and  nine?(n)  The 
meaning  of  the  word  registration  is  "  the  Act  of  inserting  in 
the  register."  (o)  That  is,  in  effect,  doing  that  which  section 
nine  infra  requires  to  be  done:  then  if  the  clerk  omits  his 
duties  under  this  section  the  instrument  cannot  truly  be 
said  to  have  been  registered,  within  the  literal  meaning  of 
that  word.  ( p)  But  the  spirit  of  the  Act  would  be  against 
invalidating  an  instrument,  when  the  statutory  requisites, 
thrown  upon  the  person  seeking  to  sustain  the  instrument, 
had  been  performed  by  him,  and  in  favour  of  construing 
the  duties  of  the  clerk  under  the  statute,  directory  only. 
Yet  the  point  is  not  wholly  free  from  doubt,  (q) 

(9)  It  has  been  held  under  the  Imperial  Act  that  the  attest- 
ing witness  cannot  be  the  grantee  of  a  bill  of  sale,  and  so, 
from  analogy,  the  witness  under  our  Act  ought  not  to  be 
the  mortgagee,  (r) 

The  Act  requires  that,  together  with  the  mortgage  or  con- 
veyance, must.be  filed  an  affidavit  of  execution  thereof  by  a 
witness  thereto.  The  words  "together  with  "  in  this  sec- 
tion mean  not  merely  "also"  but  "simultaneously'1  or 
"  along  with."  (*)  It  is  not  stated  how  far  this  affidavit  is 
required  to  go,  or  what  it  should  contain.  Though  it  be 
wide  of  technical  form,  it  yet  will  be  sufficient,  so  longas  it 
shows  the  due  execution  of  the  instrument. 

It  is  not  sufficient  that  it  simply  verifies  the  signature  of 
the  witness,  for  such  an  affidavit  might  be  made  by  any 

(n)  Pott. 

(o)  Whart.  Law.  Lex. 

(p)  Hendley  v.  Howe,  22  Me.  560 :  Homes  v.  Sprowl,  31  Me.  73 :  Btad 
T.  Goodwin,  37  Me.  181 :  Jones  v.  Parker,  73  Me.  248. 

(q)  McLaren  v.  Thompson,  40  Me.  284  :  Jones  v.  Parker,  supra :  Smith  v. 
Wagoner,  60  Wis.  156. 

(r)  Seal  v.  Claridge,  7  Q.  B.  D.  516. 

(s)  Grindell  v. Brendon,  6  C. B.  N.  8.  698 :  5  Jur. N. B.  142 :  28 L.  J. (C. P) 
383. 


Digitized  by 


Google 


SECTION  1.  823 

one,  and  is  quite  consistent  with  the  witness  not  having 
seen  the  instrument  signed  at  all.  The  affidavit  should 
state  that  the  deponent  was  present  and  saw  the  mortgagor 
sign  the  mortgage,  (t) 

The  Act  does  not  require  that  a  mortgage  shall  bear  date 
the  day  it  is  executed,  and  for  this  very  reason  it  would  be 
better,  if  the  legislature  required,  which  it  does  not,  the 
affidavit  of  execution  to  disclose  the  time  of  such  mortgage 
being  given,  as  is  made  necessary  by  the  Imperial  Act.    It 
then  would  become  expedient  to  insert  the  true  date  in  the 
mortgage,  (u)     The  proof  of  the  due  execution  under  this 
Act  is  required  for  the  same  purpose  as  that  required  of 
conveyances  of  land  ;  namely,  for  the  purpose  of  registra- 
tion, and,  it  is  for  the  clerk  to  satisfy  himself  of  the  suffi- 
ciency of  the  affidavit  upon  receiving  an  instrument  to  file. 
The  intention  of  legislation  requiring  registration  is  prima- 
rily, that  the  public  should  have  notice,  and  this  notice  is 
given  when  the  instrument,  proved  by  sufficient  affidavit  of 
execution,  is  filed  by  the  clerk.     If  the  clerk  should  know 
the  affidavit  to  be  untrue  in  fact,  he  should  not  receive  the 
instrument,  and  thus  passively  lend  himself  to  a  fraud,  (r) 
and  be  ought  not  to  receive  and  file  an  instrument  under 
the  Act  without  an  affidavit  of  execution,  (w) 

Execution  consists  of  three  acts,  viz.,  "  signing,  sealing 
and  delivery."  The  latter  completes  the  efficacy  of  the 
deed  and  is  from  whence  it  takes  effect,  though  there  be  a 
false,  or  impossible,  or  no  date.  If  the  affidavit  should 
shew  these  three  acts  the  statute  will  be  complied  with. 
Attestation  is  not  positively  essential  to  the  execution  of  a 
deed,  unless  it  be  required  by  the  particular  statute  or 

(t)  Ford  v.  Kettle,  9  Q.  B.  D.  139  :  Sharpe  v.  Birch,  8  Q.  B.  D.  111. 

(u)  Beaumont  on  Bills  of  Sale,  39. 

(v)  DeForrett  v.  Bunnell,  16  U.  C.  Q.  B.  370. 

(w)  GrindeU  v.  Brendon,  6  C.  B.  N.  S.  698 :  28  L.  J.  (C.  P.)  333. 
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power  under  which  the  deed  is  executed,  hence  under  the 
present  section,  attestation  is  not  necessary,  (x) 

The  Act  merely  requires  the  affidavit  to  be  of  a  witness 
thereto,  no  mention  is  made  of  such  witness  being  required 
to  attest  the  instrument.  Robinson,  C.  J.,  (y)  dissented 
very  strongly  from  this  view  of  the  law,  holding  that  the 
expression  of  "a  witness  thereto,"  meant  as  much  a 
subscribing  witness,  as  did  the  expression  "  witness  to  the 
execution  of  such  deed,"  as  used  in  the  Registry  Act ;  and 
as  the  latter  had  universally  been  understood  to  mean  a 
subscribing  witness,  so  should  the  words  used  in  the 
present  section.  But  the  decision  in  that  case  was  that 
attesting  or  subscribing,  which  are  synonymous  terms,  was 
not  necessary,  (z)  An  affidavit  of  execution  therefore 
omitting   that  portion   which   usually  states,    "that  the 

name subscribed  thereto,  is  of  the  handwriting  of 

this  deponent,"  would  still  be  sufficient,  and  the  omission 
of  the  deponent's  addition  is  no  objection  to  the  affidavit,  (a) 
The  reasoning  of  Robinson,  C.J.,  in  Armstrong  v.  Austrian, 
seems  hardly  to  be  sustained  by  legal  conclusions.  Under 
the  Imperial  Act,  (b)  it  is  enacted  that  the  affidavit 
shall  be  of  the  "  due  execution  and  attestation  "  of  the  bill 
of  sale,  and  therefore  the  affidavit  must  state,  inter  alia, 
that  the  bill  of  sale  was  "  duly  attested.19  (c)  The  pointed 
use  of  the  expression  "  attestation  "  leads  to  the  inference 
that  the  simple  expression  "  execution  "  will  not  include  or 
possess  the  legal  effect  of  "  attestation." 

(x)  Sliears  v.  Jacob,  14  W.  R.  609  :  Defell  v  White.  L.  R.  2  C.  P.  14* : 
36  L.  J.  (C.  P.)  25 :  Defell  v.  Miles,  15  L.  T.  (N.  8.)  293. 

(y)  In  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 

(z)  See  Bryan  v.  White,  2  Robertson  315,  wherein  it  appears  that  the 
word"  attestation  "  means  being  present  and  seeing  the  execution." 

(a)  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207. 

(b)  41  A  42  Vic.  cap.  31,  sec.  10,  sub-sec.  2. 

(c)  Sharpe  v.  Birch,  L.  R.  Q.  B.  D.  Ill :  Ford  v.  Kettle,  L.  R.  9  Q  B* 
D.  139. 
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The  execution  need  not  be  under  seal,  because  sales  of 
personal  property  are  never  required  to  be  by  deed,  so 
neither  is  a  mortgage  thereof,  which  is  but  a  sale  upon 
a  defeasance,  (d) 

The  last  essential  of  "execution"  is  " delivery/'  and 
"  delivery"  consists  in  "delivery"  and  "acceptance." 
Without  acceptance  there  is  not  a  complete  delivery. 
Without  delivery  an  instrument  will  pass  no  title  to  a 
mortgagee,  either  as  against  the  mortgagor,  or  third 
parties ;  and  with  delivery  but  without  registration,  title 
will  pass  to  a  mortgagee  as  against  the  mortgagor,  but  not 
so  as  to  exclude  the  rights  acquired  by  third  parties,  who 
are  protected  by  the  Act. 

In  order  to  complete  delivery,  acceptance  by  a  mort- 
gagee or  bargainee  is  necessary,  and,  therefore,  if  before 
acceptance  and  since  delivery,  a  creditor  has  acquired  an 
interest  in  the  property  mortgaged,  the  mortgagee  cannot 
set  up  a  title  anterior  to  the  creditor  by  reason  of  the 
delivery,  (e) 

The  filing  the  mortgage  by  the  mortgagor,  is  not,  per  se, 
acceptance  by  the  mortgagee,  (/)  though,  if  the  filing  be 
by  the  authority  of  the  mortgagee,  it  will  be  otherwise,  (g) 
It  is  not  necessary  to  a  valid  acceptance  that  the  instru- 
ment should  come  into  the  hands  of  the  mortgagee,  for 
oftentimes  the  facts  are  such  as  to  constitute  the  mortgagor 
himself  agent  of  the  mortgagee,  so  that  manual  acceptance 
is  unnecessary :  for  instance,  an  agreement  before  hand,  in 
pursuance  of  which  the  mortgagor  executes  and  files  a 


(d)  See  ante  p.  9,  oases  there  cited,  et  Tapley  v.  Butterfield,  1  Met. 
(Mass.)  515  :  Gibson  v.  Warden,  14  WaU.  244. 

(e)  Miller  T.  Blinebury,  21  Wis.  676 :  Welch  v.  Sackett,  12  Wis.  243. 

(/)  Maynard  v.  Maynard,  10  Mass.  456:  Day  v.  GriMth,  15  Iewa,  104: 
Oxnard  v.  Blake,  45  Me.  602  :  Cobb  v.  Chase,  54  Iowa  253:  8.  C.  6  N.  W. 
Kep.  300. 

ig)  Harrington  v.  Brittain,  23  Wis.  541 :  Cooper  v.  Jackson,  4  Wis.  537. 


Digitized  by 


Google 


826  BARRON  ON  MORTGAGES,  ETC. 

mortgage  to  secure  a  debt  to  the  mortgagee  is  a  compliance 
with  the  rule  of  law  as  to  acceptance  :  (h)  but,  if  the  act  of 
execution  and  filing  by  the  mortgagor,  is  delayed  for  a  long 
period  after  the  agreement,  the  delay  may  be  a  negative 
inference  of  acceptance,  (t)  Mere  knowledge  is  not  accep- 
tance. The  mortgagee  must  do  some  act,  directly  or  indi- 
rectly, ratifying  the  mortgage,  (j)  A  mortgage  executed  and 
filed  in  pursuance  of  a  prior  agreement  so  to  do  by  the 
mortgagor,  though  sufficient  in  law  so  far  as  acceptance  is 
concerned,  though  the  time  of  so  doing  may  be  unknown  to 
the  mortgagee,  yet  if  the  mortgage  be  upon  property  dif- 
ferent to  that  agreed  upon,  the  execution  and  filing  will  fail 
in  amounting  to  acceptance  by  the  mortgagee,  (k)  Parol 
evidence  is  admissible  for  or  against  delivery. 

It  is  not  an  objection  to  the  affidavit  of  execution  that 
the  second  christian  name  of  the  deponent  is  not  written 
in  full,  but  the  initial  only  given,  and  there  is  nothing  in 
the  Act  which  makes  the  affidavit  inadmissible  on  this 
ground.  If,  in  fact,  the  mortgage  is  duly  executed,  the 
statute  complied  with,  its  object  answered,  and  there  be 
no  suggestion  of  fraud,  the  court  will  uphold  a  mortgage, 
the  witness  to  which  makes  affidavit  that  he  saw  both 
mortgagors  execute,  when,  in  fact,  he  only  saw  one.  (I) 
Neither  need  the  affidavit  state  the  date  of  the  mortgage,  or 
on  what  day  it  was  executed,  (m)  But  an  affidavit,  sworn 
before  a  mayor  of  a  foreign  town  is  useless,  (n)  It  may 
now  be  sworn  before  any  judge  or  commissioner,  or  other 
person  in  or  out  of  the  province,  authorized  to  take  affi- 

(h)  Thayer  v.  Stark,  6  Cresh.  (Mass.)  11. 
(i)  Jordan  v.  Farnsworth,  15  Gray  (Mass.)  517. 
(J)  Cobb  v.  Chase,  supra. 

(k)  Cobb  v.  Chase,  supra :  Day  v.  Griffith,  15  Iowa,  104. 
(/)  DeForrest  v.  Bunnell,  15  U.  C.  Q.  B.  870. 
(m)  McLeod  v.  Fortune,  19  U.  C.  Q.  B.  100. 

(n)  De  Forrest  v.  Bunnell,  supra :  see  however  sec.  2S  post,  et  R  8.  0. 
1887,  cap.  61,  sec.  34,  p.  719. 
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davits  in  and  for  the  High  Court  of  Justice  or  by  a  Justice 
of  the  Peace,  (o) 

Should  the  party  administering  the  affidavit  omit  to  sign 
the  jurat,  the  mortgage  will  be  void,  (p)  On  the  same 
reasoning,  upon  which  a  mortgage  is  void,  if  the  commis- 
sioner neglect  to  sign  the  jurat,  a  mortgage  will  be  void  if 
the  jurat  omit  the  word  "  sworn,"  or  the  word  "affirmed." 
(q)  Affidavits  of  this  nature  will  not  be  treated  with  the 
same  particularity  as  affidavits  used  in  proceedings  before 
the  court.  Objections  which  rest  on  a  non-compliance 
in  the  affidavit,  with  certain  rules  of  court  established  to 
regulate  the  practice  and  proceedings  thereon,  are  not 
sustainable,  for  in  affidavits  sworn  under  a  statute  it  is 
not  necessary  to  conform  to  the  technicalities  required  by 
rules  of  court,  (r) 

It  is  interesting  to  notice  that  the  Imperial  Act  is  most 
particular  regarding  this  affidavit,  making  it  imperative 
that  it  should  give  a  full  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  bill 
of  sale,  and  the  same  also  of  the  attesting  witness.  There 
must  be  a  sufficient  description  of  the  grantor  by  residence 
to  guide  the  person  in  his  search,  (a)  and  the  definition 
of  occupation  must  be  by  the  grantor's  principal  business 
in  life,  (t)  "Gentleman"  is  not  a  sufficient  description 
of  a  person  who  has  a  definite  occupation,  and  the  descrip- 
tion of  a  merchant  or  professional  actor,  manager  and 

(o)  See  post,  sec.  28. 

{p)  Argxu  v.  McNeclley,  C.  C.  Dean,  J. :  ex  parte  Heymann,  in  re  Hey- 
mann, L.  R.  7  Ch.  488 :  Nisbet  v.  Cock,  4  App.  R.  200. 

(q)  PoUird  v.  Huntingdon,  16  C.  L.  J.  168. 

(r)  Moyer  v.  Davidson,  7  U.  C.  C.  P.  521 :  De  Forrest  v.  Bunnell,  supra, 
p.  182. 

W  Brigg$  v.  Bou,  L.  It.  3  Q.  B.  268 :  37  L.  J.  (Q  B.)  101. 

(t)  Tuton  v.  Sanoner,  3H.4N.  280,  4  Jur.  (N.  S.)  365. 
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lessee  of  a  theatre  as  "Esquire,"  or  of  a  woman  engaged 
in  trade  as  "  widow/'  is  insufficient,  (u) 

(10)  Should  the  copy  be  filed,  as  permitted  by  the  Act, 
in  place  of  the  original,  then  of  course  the  affidavit,  in 
addition  to  showing  the  execution  of  the  mortgage,  must 
shew  that  the  copy  filed  is,  or  purports  to  be,  a  true  copy 
of  such  original,  (uu) 

(11)  The  importation  into  this  section  by  40  Vic.  cap.  7, 
Sched.  A,  184,  Ontario,  of  the  words  ".or  of  one  of  several 
mortgagees,  or  of  the  agent  of  the  mortgagee  or  mort- 
gagees," sets  at  rest  any  doubt  as  to  the  validity  of  a 
mortgage  filed  with  an  affidavit  of  bona  fides  made  by  but 
one  of  several  mortgagees.  Prior  to  20  Vic.  cap.  8,  an 
affidavit  made  by  one  of  several  bargainees,  or  assignees  of 
goods,  was  held  sufficient,  (v)  The  Interpretation  Act,  12 
Vic.  cap.  10,  s.  5,  enacted  that,  in  construing  12  Vic.  cap. 
74,  words  importing  the  singular  number,  or  the  masculine 
gender,  only  shall  include  more  persons,  parties  or  things 
of  the  same  kind  than  one,  and  females  as  well  as  males, 
and  the  converse.  Then  came  its  amending  Act,  13  &  14 
Vic.  cap.  62,  the  recital  to  which  was  that  the  former 
statute  required  to  be  amended,  amongst  other  things,  so  as 
to  require  an  affidavit  that  the  mortgage  in  the  former, 
and  the  bill  of  sale  in  the  latter  Act,  were  bona  fide  and 
just,  and  not  for  the  purpose  of  protecting  such  goods 
against  the  creditors  of  the  mortgagor  or  bargainor.  One 
affidavit,  embracing  the  requisites  of  the  statute,  affords 

(u)  Fulton  v.  Sanoner,  3  H.  &  N.  280  :  Allen  v.  Thompson,  1  H.  &  N.  15: 
25  L.  J.  (Ex.)  249 :  Beales  v.  Tenant,  29  L.  J.  (Q.  B  )  188 :  Adam  v. 
Graham,  33  L.  J.  (Q.  B  )  71 :  in  re  O'Connor,  27  L.  T.  27  :  8  Ir.  Jur  (N.  S. 
vol.  i.)  198 :  ex  parte  Hooman.  in  re  Vinintj,  L.  R.  10  Eq.  63 :  Crosbie  v. 
Murphy,  8  Ir.  C.  L.  R.  301. 

(uu)  As  to  meaning  of  term  "  true  copy  "  see  ante  pp.  315,  316,  note  6, 
foot-note  (/). 

(v)  Reward  v.  Mitchell,  11  U.  C.  Q.  B.  625 :  Balkwell  v.  Beddome,  16 
U.C.Q.B.203. 
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the  necessary  information  as  well  as  if  it  were  contained  in 
more  than  one  affidavit.  The  language  of  the  recital 
clearly  shows  that  the  Legislature  intended  that  an  affidavit 
of  bona  fides  made  by  one  of  several  assignees  should  be 
sufficient,  there  being  no  direction  in  either  of  these  two 
statutes  that  if  all  the  assignees  do  not  make  the  affidavit, 
there  will  be  a  non-compliance  with  the  Act.  After  the 
passing  of  20  Vic.  cap.  3.  the  question  was  raised  in  McLeod 
v.  Fortune,  (w)  and  the  court  there  held,  when  a  bill  of  sale 
was  made  to  two  jointly,  and  filed  on  an  affidavit  of  bona 
fides  made  by  one,  but  the  evidence  shewed  that  the  con- 
sideration was  made  up  of  two  debts  due  both  the  vendees 
separately,  that  the  affidavit  was  still  sufficient.  This 
section  is  not  limited  to  the  case  of  joint  mortgagees,  who 
are  connected  in  business,  either  of  whom  would  be  aware 
of  all  the  circumstances  connected  with  the  mortgage ;  but 
that  one  of  two  mortgagees,  even  if  not  connected  in 
business,  is  capable  of  taking  the  affidavit,  with  a  full 
knowledge  of  the  circumstances,  (x) 

Sometimes  it  happens  that  a  quasi  omission  of  a  statu- 
tory requisite  in  the  affidavit  is  supplied  by  information  to 
a  more  full  extent  being  found  in  the  instrument  itself. 
If,  by  reference  to  the  instrument,  the  affidavit  is  made 
sufficiently  intelligible,  then  the  objection  to  the  affidavit 
will  not  generally  be  permitted  to  prevail,  (y) 

(12)  It  was  not  until  the  passing  of  the  statute  20  Vict, 
cap.  8,  that  an  agent  could  make  the  affidavit  of  bona 
fides,  the  13  &  14  Vic.  cap.  62,  imperatively  requiring 
that,  in  case  of  a  mortgage,  the  mortgagee  himself,  and  in 
case  of  a  sale,  the  bargainee  himself,  should  make  the 

(w)  19  U.  C.  Q.  B.  98. 

(x)  Severn  v.  Clarke,  30  U.  C.  C.  P.  363:  see  Melville  v.  Stringer, 
Houghton  v.  Stringer,  12  Q.  B.  D.  132  :  13  Q.  B.  D.  392  in  appeal. 

(y)  Jones  ▼.  Harris,  7  Q.  B.  157. 
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affidavit.  Hence  a  mortgage,  filed  under  that  Act,  on  the 
affidavit  of  an  agent,  was  held  bad.  (z)  The  40  Yic.  cap. 
7,  went  still  further  in  favour  of  the  agent,  and  gave  to  him 
the  power  to  make  the  affidavit  when  acting  for  several 
mortgagees.    The  affidavit  can  now  be  made, 

First,  by  the  mortgagee. 
Second,  by  one  of  several  mortgagees. 
Third,  by  an  agent  of  a  mortgagee. 
Fourth,  by  an  agent  of  the  mortgagees. 

It  does  not  expressly  appear,  however,  that  an  agent  of 
one  of  several  mortgagees  can  make  it,  and  though  he  has 
power  to  make  an  affidavit,  he  cannot  invest  another  with 
his  power  delegated  to  him  from  his  principal  delegatus  non 
potest  delegare. 

If  the  agent  make  the  affidavit,  it  might  be  advisable 
that  it  state,  besides  the  requirements  necessary  by  section 
two,  injra,  the  fact  that  he  is  aware  of  all  the  circumstances 
connected  with  the  giving  and  taking  of  the  mortgage; 
that  he  has  been  duly  authorized  in  writing,  and  that  the 
copy  of  such  authority  attached  to  and  registered  with  the 
mortgage  is  a  true  and  correct  copy  of  the  authority  to  him 
from  his  principal  to  take  such  mortgage  in  the  name  of  his 
principal.  It  has  been  held,  however,  that  it  need  not 
appear  in  the  affidavit,  or  in  the  mortgage,  or  the  papers 
filed  therewith,  that  the  agent  was  aware  of  the  circum- 
stances connected  with  the  mortgage,  (a)  It  will  be  noticed 
here  that  though  the  original  mortgage  may  be  registered, 
yet  when  taken  in  the  principal's  name  by  an  agent,  a  copy 
of  the  latter's  authority,  and  not  the  original  authority,  is 

(z)  Holmes  v.  Vancamp,  10  U.  C.  Q  B.  510. 

(a)  Carlisle  v.  Tait,  7  A.  ft.  10,  reversing  on  appeal  the  reported  Case 
82  C.  P.  43 :  see  ex  parte  Holland,  in  re  Roper,  21  L.  R.  C.  D.  643  :  see  post, 
seo  2,  note. 
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required  to  be  registered.  The  authority  of  the  ageot  is 
not  required  to  be  under  seal,  (b)  and  it  will  be  revoked 
by  the  death  of  the  principal,  (c)  unless  it  provide  other- 
wise, (d)  But  independently  of  any  provision  to  the 
effect  that  the  authority  shall  not  be  revoked  by  the 
death  of  the  person  executing  the  same,  every  payment 
made  by,  and  every  act  done  under  and  in  pursuance 
of  any  such  authority  shall,  notwithstanding  such  death, 
be  valid,  as  respects  every  person  party  to  such  payment, 
to  whom  the  fact  of  the  death  was  not  known  at  the  time 
of  such  payment,  and  as  respects  all  claiming  under  such 
person,  (e)  Until  the  late  Act,  "  The  Mortgages  and  Sales 
of  Personal  Property  Amendment  Act,  1880,"  it  was  neces- 
sary for  the  agent  to  have  a  new  authority,  each  time  he 
took,  or  renewed  a  mortgage,  but  this  statute  made  the 
necessary  amendments  to  enable  an  agent  to  take  and 
renew  mortgages,  on  a  general  authority  for  that  purpose. 
(/)  We  have  seen  that  the  treasurer  of  an  insurance 
company  can  take  a  mortgage  direct  to  himself,  although 
he  has  no  beneficial  interest  in  the  mortgage  whatsoever. 
When  the  mortgage  is  taken  to  a  company,  then  if  the 
affidavit  of  bona  fides  be  made  by  the  manager,  treasurer, 
or  other  principal  official  of  the  company,  without  the 
written  authority  mentioned  in  the  statute,  being  filed  with 
the  mortgage,  the  mortgage  will  be  held  void,  (g)  But  it 
was  held  that  the  president  of  the  institution,  taking  such 
a  security,  "  does  not  act  as  an  agent.  He  is  exercising 
the  corporate  powers  in  the  only  way  in  which  they  can 
be  exercised  at  all.     He  acts  directly  and  in  chief,  and  not 

(b)  Beecher  v.  Austin,  21  U.  C.  C.P.  342. 

(c)  Jacques  v.  Worthington,  7  Gr.  192 :  Wallace  v.  Cook,  6  Esp.  118. 

(d)  R.  8.  0. 1887,  cap.  97,  sec  1. 

(e)  R.  8.  O.  1887,  cap.  97,  sec.  2. 
(/)  See  post,  sec.  26. 

(g)  Freehold  L.  db  S  Co.  v.  Bank  of  Commerce,  44  U.  C.  R.  284. 
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by  delegation.  *  *  *  The  affidavit  could  be  thus  con- 
sidered as  the  affidavit  of  the  mortgagee  made  in  the  only 
way  the  mortgagee  could  make  the  affidavit,  namely, 
through  its  administrative  officer."  (h)  But  the  manager 
of  a  company  stands  in  a  different  position  to  its  president. 
"The  latter  is  one  of  the  corporation,  the  chief  partner, 
and  in  a  sense  its  organ  and  representative.  The  manager 
is  an  executive  officer,  not  a  corporator,  a  mere  agent,  with 
certain  specified  executive  functions,  acting  under  the 
authority  and  direction  of  the  president  and  board  of 
directors."  It  is  "impossible  on.  any  principle  of  con- 
struction to  regard  him  in  such  a  matter  as  in  any  other 
position  than  that  of  an  agent."  (t) 

Gowan,  Go.  J.,  is  reported  to  have  decided  that,  under 
this  section,  where  the  payments  to  be  made  upon  a  chattel 
mortgage  extend  beyond  one  year  from  the  date  x>(  the 
mortgage,  the  mortgage  is  void  as  contrary  to  public 
policy.  Judge  Gowan  is  stated  to  have  said  in  substance, 
when  giving  judgment,  that  as  the  security  afforded  by  the 
mortgage  under  the  Act  "  ceases  to  be  valid  "  at  the  end  of 
the  year  from  its  date,  it  could  not,  at  its  inception,  be 
made  security  for  longer  than  a  year,  though  a  renewal  of 
the  security  is  contemplated,  (j )  But  with  the  greatest 
deference,  the  writer  questions  the  soundness  of  this 
decision.  In  fact  the  opposite  view  has  been  taken  by 
County  Court  Judges.  It  would  be  difficult  to  conclude 
that  the  Legislature  did  not  contemplate  the  case  of  a 
mortgage  being  taken  under  the  present  section  for  more 
than  one  year,  when  by  section  six,  post,  such  a  mortgage  is 
expressly  prohibited,  and  under  the  present  section  there  is 
no  such  prohibition. 

(k)  Bank  of  Toronto  v.  McDougall,  15  U.  C.  C.  P.  475. 

(t)  Per  Hagarty,  C.J.,  Freehold  L.  dt  S.  Co.  v.  Bank  of  Cowunerce,  44 
U.  0.  Q.  B.  284. 

(j )  O'Neill  v.  Small  of  Sheriff,  15  Can.  Law  Joorn.  114. 
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2.  Such  last  mentioned  affidavit  (1),  whether  of  the  mort-  Contents    of 
gagee  (2)  or  his  agent  (3),  shall  state  (4)  that  the  mortgagor  affidavit  of. 
therein  named  is  justly  and  truly  indebted  to  the  mortgagee 
in  the  sum  mentioned  in  the  mortgage  (5),  that  it  was  exe- 
cuted in  good  faith  and  for  the  express  purpose  of  securing 
the  payment  of  money  justly  due  or  accruing  due  (6),  and  * 
not  for  the  purpose  of  protecting  the  goods  and  chattels  (7) 
mentioned  therein  against  the  creditors  of  the  mortgagor 
(8),  or  of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  him  (9).    B.  8.  O. 
1877,  c.  119,  s.  2. 

(1)  It  is  not  necessary  that  the  affidavit  of  the  truth  of 
the  debt  and  bona  fides  required  by  this  and  section  1,  supra, 
should  be  made  on  the  same  day  that  the  mortgage  is 
executed ;  (a)  the  decision  in  Perry  v.  Ruttan  was  under  13 
&  14  Vic.  cap.  62,  the  provision  of  which  statute  was  that 
the  mortgage  "  shall  be  accompanied  with  an  affidavit  of 
the  mortgagee."  The  statute  was  complied  with,  if  the 
affidavit  accompanied  the  mortgage  when  it  was  registered. 
By  Con.  Stat.  U.  C.  cap.  45,  the  words  "  together  with  " 
were  substituted  for  the  word  "  accompanied,"  making  the 
latter  statute  read  according  to  the  construction  put  by  the 
court  upon  the  words  of  the  earlier  statute.  The  words 
"  together  with,"  mean  "  simultaneously  "  or  "  along 
with."  So  far  from  the  objection  taken  in  Perry  v.  Ruttan 
being  fatal,  the  nearer  to  the  moment  of  registration  the 
affidavit  is  made,  the  more  satisfactory  it  must  be;  because 
the  question  at  the  time  of  registration  is  not  merely 
whether  there  was  a  debt  due  at  the  time  of  the  execution 
of  a  mortgage,  but  whether  the  debt  continues  due  at  a  later 
period,  namely  at  the  time  of  registration.  If  this  were 
not  so  "  the  statute  might  easily  be  evaded,  and  a  mort- 
gage kept  on  foot  for  protecting  the  goods  of  the  debtor, 
for  his  benefit,  long  after  it  had  been  satisfied  wholly  or  in 
part.'*     A  court  will  not  exact  what  a  statute  does  not 

(a)  Perry  v.  Ruttan,  10  U.  C.  Q.  B.  637. 
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require,  where  the  effect  would  be  rather  to  defeat  than  to 
advance  the  object  which  the  Legislature  has  iu  view,  (b) 
It  is  not  necessary  in  affidavits  sworn  under  a  statute,  to 
conform  to  the  technicalities  required  by  a  rule  of  court, 
(c)  Where,  therefore,  the  jurat  to  the  affidavit  of  bona  fides 
used  the  words  "  sworn  and  affirmed,"  without  saying 
which  of  the  two  deponents  swore,  and  which  affirmed, 
and  omitting  the  words  severally,  the  affidavit  was  still 
held  sufficient,  (d)  It  is  no  objection  that  the  second 
christian  name  of  the  deponent  is  not  written  in  full,  but 
the  initial  only  given,  (e)  or  that  the  deponent's  addition 
is  wanting.  (/)  It  is  sufficient  if  the  affidavit  identifies 
the  deponent  as  being  the  mortgagee,  or  the  mortgagee  as 
being  the  deponent,  (g)  If  the  signature  of  the  commis- 
sioner, or  other  person  before  whom  the  affidavit  is  made, 
be  omitted,  the  omission  is  fatal  to  the  instrument,  which 
will  thereby  be  rendered  invalid  as  against  subsequent 
execution  creditors  ;  and  this  will  be  the  case,  even  though 
the  omission  of  the  signature  be  through  inadvertence,  and 
even  though  it  be  satisfactorily  proved  that  the  oath  really 
was  in  fact  administered,  and  in  every  respect  the  security 
be  an  honest  one.  The  courts  have  uniformly  manifested 
a  disposition  to  uphold  an  honest  transaction  in  preference 
to  destroying  it,  on  account  of  a  slip  or  omission;  but  "the 
Legislature  has  not  been  content  that  a  chattel  mortgage 
should  be  merely  stamped  with  good  faith,  but  has  required 
the  mortgagee  to  pledge  his  oath  to  its  character.    Still 

(b)  Perry  v.  Ruttan,  10  U.  C.  Q.  B.  637. 

(c)  Moyer  v.  Davidson,  7  U.  C.  C.  P.  521 :  De  Forrest  v.  Bunnell,  15  U. 
C.  R.  370  :  Cobbett  v.  Old  Field,  16  M.  A  W.  469. 

(d)  Moyer  v.  Davidson,  7  U.  C.  C.  P.  521. 

\e)  De  Forrest  v.  Bunnell,  15  U.  C.  Q.  B.  370. 

(/)  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207  ;  Allen  v.  Thompson,  1  H  A  N. 
15  :  2  Jur.  (N.  8.)  451 :  25  L.  J.  (Exch.)  249. 

07)  Sladden  v.  Sergeant,  1  F.  A  F.  822,  Willis,  J.:  S.  P.  Nicholson  v. 
Cooper,  8  H.  &  N.  384 :  27  L.  J.  Exch.  392:  Brodie  v.  Ruttan,  16  U.  C. 
Q.  B.  207. 
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further,  it  has  required  this  oath  to  be  recorded  in  the  form 
of  an  affidavit,  which  must  be  sworn  before  one  of  certain 
named  officers,  (ft)  and  must  then  be  filed  along  with  the 
mortgage.  This  was  obviously  for  the  purpose  of  enabling 
creditors  to  satisfy  themselves,  not  merely  of  the  existence 
of  claims  against  the  goods  of  the  debtor,  but  of  the 
existence  of  a  statement  made  under  the  sanction  of  an 
oath,  and  in  compliance  with  the  terms  of  the  statute.  To 
the  attainment  of  this  end  it  seems  indispensable  that  it 
should  appear  that  the  affidavit  was  sworn  before  some 
officer  having  authority  to  administer  the  oath.  It  never 
could  have  been  intended  that  the  creditor  should  be  left 
at  his  peril  to  assure  himself  by  extrinsic  evidence  of  the 
presence  or  absence  of  this  requisite.  A  paper  purporting 
to  be  an  affidavit,  but  not  authenticated  as  sworn,  is  quite 
consistent  with  the  supposition  that  at  the  last  moment 
the  mortgagee  had  shrunk  from  swearing  to  the  necessary 
statements ;"  (t)  but  when,  in  point  of  fact,  the  affidavit  is 
sworn  before  a  person  authorized  to  take  the  same,  and  he 
signs  his  name  as  so  doing,  his  omission. to  add  the  char- 
acter in  which  he  swore  the  affidavit,  will  not  invalidate  the 
mortgage,  at  all  events,  not  so,  if  the  character  in  which 
he  took  the  affidavit  appears  elsewhere  in  the  instrument. 
0)  Nor  does  it  render  an  instrument  void  under  this  Act, 
that  the  officer  administering  the  oath  chances  to  sign  his 
name  as  so  doing  above,  in  place  of  below  the  jurat ;  (k)  but 
a  serious  omission  is  that  of  omitting  the  word  "sworn*' 
or  "  affirmed  "  in  the  jurat,  for  such  an  omission  is  as  fatal 
to  the  instrument  itself  as  the  omission  altogether  of  the 
signature  of  the  person  administering  the  oath.  (I) 

(h)  See  section  28  pott,  et  R  S.  O.  1887,  cap.  61,  as.  34,  35. 
(»)  Nesbit  v.  Cock,  4  App.  R.  200. 

ij)  Hamilton  v    Harriton,  46  U.  C.  R.  127  :  Blaiberg  v.  Parke,  10  Q.  B. 
B.  90. 
(*)  Mowat  v.  Clement,  3  Man.  L.  R.  585. 
(0  Pallord  v.  Huntingdon,  16  C.  L.  J.  168. 
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The  test  as  to  the  sufficiency  of  the  affidavit  is  not,  as 
has  been  supposed,  whether  or  not  perjury  could  be 
assigned,  "  but  whether  the  paper  filed  with  the  chattel 
mortgage  is  such  an  affidavit  as  the  statute  requires,  (m) 

It  might  be,  and  sometimes  is  the  case,  that  the  nature 
of  the  transaction  between  the  parties  is  such,  as  not  to  be 
within  the  application  of  the  statute,  and  it  is  impossible 
under  the  circumstances,  for  the  mortgagee  to  make  the 
affidavit  which  this  section  requires.  No  chattel  mortgage 
can  be  registered  without  the  affidavit,  "  and  it  would  be 
repugnant  to  reason  to  hold  that  a  chattel  mortgage  is 
within  the  Act,  so  as  to  make  registry  with  the  county 
clerk  indispensable  to  its  validity,  and  yet  that  it  is  a  mort- 
gage of  such  a  kind,  that  the  affidavit,  positively  required 
by  the  statute  to  be  made  in  order  to  registration  of  a 
mortgage,  cannot  be  properly  made,  or  legally  received,  for 
the  purpose  of  registering  it."  If  a  mortgage,  otherwise 
legal,  cannot  be  registered  by  reason  that  the  directions  of 
this  section  cannot  be  complied  with,  then  it  cannot  be  held 
illegal  for  want  of  registration,  (n) 

(2)  In  the  first  edition  of  this  work  the  author  suggested 
that  the  introduction,  after  the  word  mortgagee,  of  the 
word 8  "  or  of  one  of  the  several  mortgagees,  or  of  the  agent 
of  the  mortgagee  or  mortgagees  'x  would  improve  this 
section.  Their  absence  might,  he  then  ventured  to  say, 
encourage  a  contention  that  the  requirements  in  the  affida- 
vit, when  made  by  a  mortgagee,  or  his  agent,  were  not  made 
necessary  in  (and  their  absence  thus  would  not  invalidate) 
the  affidavit  when  made  by  one  of  several  mortgagees  or  of 
the  agent  of  mortgagees.     This  contention  has  since  been 


(m)  Ne8bitt  v.  Cook,  supra  :  see  Regina  v.  Atkinson,  17  U.  C.  C.  P.  295 :  ex 
parte  Hayman,  L.  R.  7  Ch.  App.  488 :  Bill  v.  Bament,  8  M.  A  W.  317. 

(n)  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B.  52  :  Mathers  v.  Lynch,  28  U.  C. 
Q.  B.  354  :  Walker  v.  Nile;  18  Gr.  212. 
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advanced,  namely,  that  under  this  section,  inasmuch  as  the 
statute  does  not  expressly  permit  it,  one  of  several  mort- 
gagees could  not  make  the  affidavit  of  bona  fides,  but  the 
contention  was  overruled,  (o)  the  cases  of  McLeod  v.  For- 
tune, (p)  and  Severn  v.  Clarke,  ( q)  having  already  decided 
the  point  in  the  affirmative. 

(8)  Though  the  mortgagee,  or  his  agent,  only  are  men- 
tioned in  this  section,  it  must  not  be  understood  that  the 
affidavit  can  only  be  legally  and  properly  made  by  the 
mortgagee  or  his  agent.  He  who  is  personally  responsible 
to  another  for  the  money  he  advances,  may  legally  take  a 
mortgage,  by  way  of  security  for  it,  in  his  own  name,  and 
make  the  affidavit  of  bona  fides  required  by  this  section,  (r) 
It  matters  not  for  whose  business  the  advance  is  made. 
The  statute  is  not  limited  in  its  application  to  transactions 
wherein  the  debt  is  due  absolutely  to  the  mortgagee  him- 
self. There  is  nothing  in  the  statute  inconsistent  with  a 
mortgage  being  given  to,  and  the  affidavit  of  bona  fides 
made  by,  a  person  to  whom  the  debt  is  due  for  another 
whom  he  represents,  or  for  whom  be  is  acting,  even  though 
he  have  no  beneficial  interest  in  the  transaction  what- 
soever. Hence  it  is,  that  the  manager  or  treasurer  of  a 
corporation  can  take  a  mortgage  direct  to  himself  for  a  debt 
due  to  the  corporation,  and  can  make  the  affidavit  required 
by  this  section ;  but  the  more  obvious  and  proper  course 
would  be,  for  the  manager  or  treasurer  to  take  the  mort- 
gage to  the  corporation,  in  which  event  he  would  make  the 
affidavit  as  agent,  and  a  copy  of  his  authority  would  require 
to  be  registered.     This  authority  may  now  be  a  general  one 

(o)  Tidey  v.  Craib,  4  O.  R.  696. 
(p)  19  U.  C.  B.  100. 
(q)  30  C.  P.  363. 

(r)  White  v.  Brown,  12  U.  C.  Q.  B.  477 :  Heward  v.  Mitchell,  11  U.  C. 
Q.  B.  625. 

B.M.  22 
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to  take  and  renew  mortgages  under  the  Act.  Until  the  late 
Act,  48  Vic.  cap.  15,  sec.  6,  Ont.,  however,  a  new  authority 
had  to  be  executed  each  time  it  was  necessary  to  take  or 
renew  a  mortgage.  This  needless  procedure  is  now  done 
away  with,  (a) 

When,  however,  the  president  or  principal  officer  of  a 
corporation  makes  the  affidavit,  he  does  not  act  as  agent, 
"he  acts  directly  and  in  chief,  and  not  by  delegation,"  and 
therefore  the  authority  to  an  agent  in  such  case  need  not 
be  given,  (t)  One  of  a  firm  of  co-partners  may  take  this 
affidavit  in  behalf  of  the  firm,  (u)  Ministers  of  the  Crown 
may  make  the  affidavit  required  by  this  section  in  mort- 
gages taken  to  them  as  the  heads  of  their  respective  depart- 
ments, for  and  on  behalf  of  the  Queen,  (r)  and  in  the  State 
of  New  Hampshire,  it  has  been  held  that  a  similar  affidavit 
may  be  taken  by  one  of  the  selectman  in  behalf  of  the 
town,  for  he  is  one  of  its  agents,  intrusted  with  its  financial 
affairs,  (w) 

(4)  Four  things  are  required  by  the  affidavit : 

(i.)  That  the  mortgagor  therein  named,  is  justly  and 
truly  indebted  to  the  mortgagee  in  the  sum  mentioned  in 
the  mortgage ; 

(ii.)  That  the  mortgage  was  executed  in  good  faith  and 
for  the  express  purpose  of  securing  the  payment  of  money 
so  justly  due  or  accruing  due ; 

(iii.)  And  not  for  the  purpose  of  protecting  the  goods  and 
chattels  mentioned  therein  against  the  creditors  of  the 
mortgagor ;  or 

(«)  See  section  26  post . 

(t)  Taylor  v.  Ainslie,  19  U.  C.  C.  P.  78  :  Brodie  v.  Ruttan,  16 U.  C.  Q.  B. 
207:  Wych  v.  Meal,  3  P.  W.  310:  Grant  on  Corporations,  57:  Bank  of 
Toronto  v.  McDougall,  15  U.  C.  C.  P.  475 :  Baldwin  v.  Benjamin,  6  U.  C. 
Q.  B.  52. 

(u)  Randall  v.  Baker,  20  N.  H.  335. 

(v)  McGee  v.  Smith,  9  U.  C.  C.  P.  89. 

(w)  Sumner  v.  Dalton,  58  N.  H.  295. 
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(iv.)  Of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  him. 

Should  the  affidavit  be  made  by  an  agent,  it  need  not 
state  that  he  is  aware  of  all  the  circumstances  connected 
with  the  mortgage,  and  is  properly  authorized  in  writing  to 
take  the  mortgage,  as  might  be  supposed  from  the  language 
of  section  one.  (x)  It  was  held,  however,  that  the  knowledge 
in  the  agent  should  appear  not  necessarily  in  the  affidavit, 
but,  if  not  in  it,  then  aliunde  in  the  papers  filed ;  (y)  but 
on  appeal  Carlisle  v.  Tait  was  reversed,  for  the  reason  that 
the  section  here  annotated  does  not  in  terms  require  that 
the  agent  should  affirmatively  state  himself  to  be  possessed 
of  these  two  qualifications,  (z)  It  is,  however,  open  always 
to  a  creditor,  subsequent  purchaser,  or  mortgagee,  in  good 
faith,  to  shew  that  the  agent  is  not  possessed  of  these  two 
qualifications.  Whether  he  is  or  not,  is  a  question  of  fact, 
and  if  he  is  not  so  possessed,  then  the  mortgage  will  be  in- 
valid because  it  is  not  filed  with  any  affidavit  of  an  agent 
who  is  aware  of  all*  the  circumstances  connected  with  the 
mortgage,  and  is  authorized  in  writing  to  take  the  mort- 
gage, (a) 

On  the  importance  of  the  affidavit  being  in  strict 
accordance  with  the  statute,  reference  may  be  had  to 
the  following  English  cases  :  Ex  parte  McHattie,  in  re 
Wood,  L.  R.  10  C.  D.  398  :  Castle  v.  Downton,  5  C.  P.  D.  56. 

(5)  The  first  requisite  of  the  affidavit  of  bona  fides  in- 
volves the  question  as  to  what  consideration  will  sustain  a 
mortgage.  This  can  best  be  ascertained  by  knowing  under 
what  state  of  existing  facts  the  affidavit  of  bona  fides  can 
be  .properly  made. 

(x)  Ante  p.  284. 

(y)  Carlisle  v.  Tait,  32  C.  P.  47. 
(*)  Carlisle  v.  Tait,  1  A.  R.  10. 

(a)  Cameron,  J.,  Carlisle  v.  Tait,  1  A.  R.  at  p.  36  :  see  ex  parte  Balland 
in  re  Roper,  L.  R.  21  Ch.  D.  543. 
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A  mortgagee,  who  assumes  the  debt  of  another,  renders 
himself  liable  for  it,  and  if  he  takes  a  chattel  mortgage  in 
security  from  that  other,  for  his  own  indemnity,  can 
properly  make  affidavit  as  to  all  these  four  requisites.  If 
it  were  not  so,  then  a  mortgage  taken  under  such  circum- 
stances would  not  be  within  the  statute,  (b) 

It  is  of  course  necessary  that  the  amount  of  the  indebt- 
edness be  inserted  in  the  affidavit  of  bona  fides.  To  omit 
it  entirely  is  fatal.  Such  a  particularly  important  feature 
of  the  affidavit  should  be  stated  with  great  strictness  and 
accuracy,  leaving  nothing  to  inference,  vagueness,  or  ambi- 
guity, and  it  does  not  render  the  instrument  less  fatal 
that  such  a  defect  might  be  explained  by  referring  tbe 
affidavit  to  the  consideration  in  the  body  of  the  mort- 
gage ;  (c)  but  it  has  been  held  that  an  affidavit  of 
bona  fides  attached  to  a  chattel  mortgage  stating  that 
the  mortgagor  was  justly  and  truly  indebted  to  the 
mortgagee  in  the  sum  of  £800,  or  "thereabouts,"  a$ 
fully  set  forth  in  the  chattel  mortgage ;  *'  that  the  mort- 
gage was  executed  in  good  faith,  and  for  the  express  pur- 
pose of  securing  the  payment  of  the  money  so  justly  due  as 
aforesaid,  and  of  securing  the  (mortgagee)  for  his  said 
endorsement,  and  not  for  the  purpose  of  protecting  tbe 
goods  against  the  creditors  of  the  mortgagor,"  is  sufficient 
where  the  mortgage  does  fully  set  forth  the  consideration, 
so  that  the  true  transaction  between  the  parties  is  dis- 

(b)  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B.  62  :  Parker  v.  Roberts,  3  U.  C. 
R.  114  :  Swayne  v.  Ruttatt,  6  U.  C.  C.  P.  399. 

(c)  Mclntyre  v.  Union  Bank  of  Lower  Can.,  2  Man.  L.  Jour,  in  appeal 
305.  The  author  has  been  informed  that  in  a  case  of  Oliver  v.  Robinson 
tried  before  the  late  C.  J.  Cameron,  at  the  London  Fall  Assizes,  1885, 
this  learned  Judge  in  his  judgment  strongly  intimated  his  opinion  in 
favour  of  upholding  a  mortgage,  in  tbe  face  of  the  objection  that  it  was 
fatal,  by  reason  of  the  omission  of  any  sum  in  the  affidavit  of  bona  fide*. 
With  the  amount  left  blank,  the  affidavit  would  still  read  in  the  words 
of  the  statute  itself,  by  treating  the  word  *'  of  "  as  surplusage,  and  would 
be  presumed  to  refer  to  the  consideration  in  the  body  of  the  instrument. 
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closed,  (d)  But  should  the  affidavit  state  that  the  mortgagor 
was  justly  indebted  to  the  mortgagee  in  the  sum  of  $1,000, 
or  thereabouts,  and  the  consideration  in  the  mortgage  he 
$1,000,  it  is  doubtful  if  the  affidavit  would  be  sufficient; 
the  words  "or  thereabouts  ''"might  easily  enable  a  person, 
so  disposed,  to  evade  swearing  to  the  indebtedness  of  the 
mortgagor  in  the  sum  mentioned   in  the   mortgage,  (e) 
Where  the  amount  is  certain  as  to  the  consideration  men- 
tioned, it  matters  not  that  the  recital  contemplates  the 
possibility   of  the  mortgagor  becoming  indebted   to   the 
mortgagee  in  a  still  larger  amount,  which  it  is  the  inten- 
tion to  secure.    Therefore,  the  consideration  in  the  chattel 
mortgage   being  stated  as  £10,000,  and  upwards,  it  was 
held  good  because  it  was  certain  as  to  the  £10,000,  and  it 
was  shown  that  there  were  more  goods  than  would  satisfy 
that  amount;  (/)  and  because  the  consideration  in  the 
mortgage  is  stated  as  $1,148,  while  the  real  consideration 
is  only  $1,030.80,  the  mortgage  is  not  to  be  held  void  as 
against  an  execution  creditor  on  the  ground  that  the  con- 
sideration is  not  truly  stated,  (g)     The  word  "  consider- 
ation "  is  a  legal  term,  meaning  that  for  which  the  mort- 
gage is  given,  not  necessarily  the  amount  actually  paid  by 
the  mortgagee  to  the  mortgagor,  (k)    Yet  it  is  not  desirable 
that  the  consideration,  as  stated  in  the  affidavit  of  bona 
fide*,  should  include  the  whole  amount  of  interest,  calcu- 
lated in  a  lump  sum,  and  not  earned  when  the  money  is 
lent;  and  especially  should  the  interest  not  be  so  lumped, 

(d)  Valentine  v.  Smith,  9  U.  C.  C.  P.  59  :  Jones  v.  Harris,  L.  R.  7  Q.  B. 
157:  Blaiberg  v.  Parke,  10  Q.  B.  D.  90. 

(e)  Knox  v.  Meldrum,  C.  C,  Dean,  J. 

( f)  McQee  v.  Smith,  9  U.  C.  C.  P.  89  :  Biddulph  v.  Gould,  2  N.  R.  420 :  11 
W.  R.  882  :  see  Elliott  v.  Freeman,  7  L.  T.  (N.  S.)  715. 

(j7)  Hamilton  v.  Harrison,  46  U.  C.  R.  127 :  Biddulph  v.  Gould,  Q.  B.  11 
W.  R.  852 :  Jaffray  v.  Richardson  in  the  Court  of  Appeal  for  Ont.  un- 
reported: Osier,  J.A.,  Parhes  v.  St.  George,  10  A.  R.  p.  538. 

(h)  Per  James,  L.J.,  ex  parte  Challinor  in  re  Rogers,  L.  R.  16  C.  D.  265. 
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when  the  mortgage  is  repayable  by  instalments,  with 
liberty  to  the  mortgagee  to  take  possession  on  default  in 
any  of  the  instalments,  (t) 

Under  the  Imperial  Act,  41-42   Vic.  cap.  32,  the  word 
"  consideration  "  has  been  construed  to  mean  "  true  con- 
sideration ;"  ( ; )  and  so,  under  thelmperial  Act,  an  untrue 
statement  in  the  consideration  vitiates   the  instrument, 
even,  according  to  some  authorities,  though  a  portion  of 
the  consideration  be  made  up  of  the  expenses  incurred  in 
the  preparation  of  the  bill  of  sale,  (k)    But  the  first  section 
of  our  Ontario   Statute,  contains  no  provision  requiring 
that  the  mortgage  itself  should  set  out  the  consideration, 
and  therefore,  though  an  erroneous  statement  of  consider- 
ation in  the  mortgage  may  be  a  circumstance  to  be  consid- 
ered by  a  jury  in  deciding  theftsue  of  fraud  or  no  fraud, 
it  is  not  in  itself  sufficient,  as  a  matter  of  law,  to  avoid 
the  mortgage.  (I)     Of  course   the   affidavit,  as  has  been 
said,  must  state  some    amount;   should  no  amount  be 
mentioned  at  all,  the  contention  that  the  omission  is  not 
fatal,  inasmuch  as   without  a  sum   being  specified,   the 
affidavit  can  only  be  read  as  referring  to  the  consideration 
mentioned  in  the  mortgage,  will  not  be  allowed  to  prevail,  (m) 

(i)  Ex  parte  Abrams,  re  Johnston,  50  L.  T.  184. 

( j)  Hamilton  v.  Chaine,  L.  R.  7  Q.  B.  D.  319  :  Re  Parker,  44  L.  T.  N.  S. 
115  :  ex  parte  Carter,  in  re  Threappleton,  12  Ch.  D.  908  :  ex  parte  Betenson, 
in  re  Rogers,  42  L.  T.  898. 

(k)  Ex  parte  Charing  Cross  Advance  dt  Deposit  Bank,  in  re  Parker,  L.  R. 
16  C.  D.  35 :  ex  parte  ChaUinor,  in  re  Rogers,  16  Ch.  D.  260 :  ex  parte 
Rolph,  in  re  Spindler,  19  Ch.  D.  98 :  ex  parte  Firth,  in  re  Cowburn,  19  Ch. 
D.  419 :  Tlie  Credit  Co.  v.  Pott,  L.  R.  6  Q.  B.  D.  295 :  Hombayn  v.  Bet- 
teley,  L.  R.  5  C.  P.  D.  327  :  in  re  Cann,  ex  parte  Hunt  db  Co.,  13  Q.  B.  D. 
36 :  see  also  Carrard  v.  Meek,  60  L.  J.  Q.  B.  187  :  Collis  v.  Tuson,  46  L.  T. 
387  :  ex  parte  Nicholson,  re  Spindler,  44  L.  T.  828,  reversed  in  appeal  45 
L.  T.  482 :  ex  parte  Winter,  re  Fothergile,  44  L.  T.  323 :  ex  parte  Berwick* 
in  re  Young,  43  L.  T.  576. 

(/)  Parkes  v.  St.  George,  10  A.  R.  496  :  see  the  dissenting  judgment  of 
Armour,  J.,  Hamilton  v.  Harrison,  46  U.  C.  R.  at  p.  133  :  Hughes  v.  Shulh 
32  Alb.  L.  J.  337. 

(m)  Mclntyre  v.  Union  Bank  of  Lower  Can.,  2  Man.  L»  R.  305.  See  siipra 
foot  note  (c). 
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In  a  case  wherein  a  mortgage  is  discovered  to  bo  void  under 
the  Act,  and  then  cancelled,  and  a  new  mortgage  executed 
in  substitution  for  the  first  and  duly  registered,  and  the 
second  mortgage  contain  the  same  consideration,  and 
describe  it  as  "  in  consideration  of  £500  now  paid,"  the 
consideration  is  truly  stated,  and  the  affidavit  properly 
made  under  this  and  the  previous  section,  (n)  And  where 
the  new  mortgage  is  in  substitution  of  the  first,  it  is 
sufficient,  if  the  second  is  duly  registered  to  preserve  its 
validity  against  execution  creditors,  (o)  And  it  does  not 
render  the  second  mortgage  less  valid,  because  it  is 
intended  to  be  effective  in  the  event  of  the  first  being 
invalid  and  void,  (p) 

In  the  case  of  a  debt,  the  debt  must  be  a  bona  fide  sub- 
sisting one ;  such  a  debt  ft  a  valuable  and  sufficient  con- 
sideration for  a  mortgage,  (q)  But  a  mortgage  will,  as 
against  unpaid  creditors,  be  invalid,  when  taken  in  great 
part  for  a  debt  not  actually  existing  at  the  time  it  is 
given,  (r)  And  when  a  debtor  mortgages  all  his  personal 
property  of  every  description,  including  the  most  trifling 
things,  to  secure  a  sum  of  money  wholly  di3proportioned 
in  amount  to  the  value  of  the  property  mortgaged,  it 
becomes  a  suspicious  circumstance,  that  the  mortgagor 
intended  to  embrace  every  thing  in  the  mortgage  for  a 
purpose,  and  though  the  bona  fides  of  the  debt  be  not  dis- 
puted, it  is  a  question  for  the  jury  whether  these  circum- 
stances are  not  sufficient  to  show  that  the  deed  was  made, 
not  for  the  security  of  the  assignee,  but  for  the  purposes  of 

(n)  Ex  parte  Allan,  in  re  Munday,  14  Q.  B.  D.  43  :  Ramsden  v.  Lupton, 
L.B.9Q.  B.  17. 

(o)  Ramsden  v.  Lufton,  tupra. 

(p)  Cooper  v.  Zeffert,  32  W.  R.  402  :  ex  parte  Nelson,  in  re  Hockey,  35  W. 
R.  844. 

{q)  North  v.  Crowell,  10  N.  H.  151 :  Cooly  v.  Hobart,  8  Iowa,  358 : 
DeWolfe  v.  Strader,  26  111.  225:  Mai t land  v.  Citizen's  National  Bank,  40 
Md.  540. 

(r)  Robinson  v.  Patterson,  18  U.  C.  Q.  B.  55. 
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the  debtor,  and  to  shield  his  property  from  other  cred- 
itors. (*) 

(6)  It  is  not  absolutely  necessary  that  the  money  should 
all  be  advanced  from  the  mortgagee  to  the  mortgagor  at 
the  time  of  the  execution  of  the  mortgage,  or  the  making 
of  the  affidavit  of  bona  fides,  (t)  It  is  sufficient  if  the  con- 
sideration is  due  at  the  date  of  the  mortgage,  (a)  This 
word  "  consideration  "  has  a  legal  sense,  and  means  not 
necessarily  the  amount  which  the  bill  of  sale  is  intended  to 
secure,  but  also  the  sum  that  is  advanced  ;  or  it  may  mean 
that  which  the  mortgagor  receives  for  giving  the  mort- 
gage, (v)  A  mortgage,  given  to  secure  a  mortgagee  in  a 
debt  that  is  barred  by  the  Statute  of  Limitations  is  still  a 
valid  security  as  against  creditors,  (w)  Where  a  chattel 
mortgage  is  given  by  the  mortgagor  to  the  mortgagee  to 
secure  an  existing  debt  which  the  mortgagor  has  the  option 
of  repaying,  according  to  the  proviso  for  redemption,  either 
in  money,  or  some  other  commodity,  the  affidavit,  under 
this  section,  of  the  indebtedness  of  the  mortgagor  to  the 
mortgagee  in  the  sum  mentioned,  is  sufficient,  and  the  fact 
that  the  defeasance  clause  in  the  mortgage,  providing  for 
the  repayment  of  the  mortgage,  in  the  sum  advanced,  or 
in  some  other  commodity,  and  referring  to  another  agree- 
ment between  the  parties  as  shewing  the  manner  in  which 
such  other  commodity  is  to  be  delivered,  none  the  less 
requires  the  affidavit  to  be  made  under  this  section,  and 
the  mortgage  can  be  still  upheld  against  the  objection  that 


(«)  Fleming  v.  McNaughton,  16  U.  C.  Q.  B.  194  :  Twyne's  case,  3  Co.  81 : 
Benton  v.  Thornhill,  7  Taunt.  149,  2  Marsh.  427. 

(t)  Ex  parte  Bollard,  in  re  Roper,  L.  R.  21  C.  D.  543. 

(u)  Beedier  v.  Austin,  21  U.  C.  C.  P.  339. 

(v)  Ex  parte  Challinor,  in  re  Rogers,  L.  R.  16  C.  D.  260  :  Credit  Co.  v. 
Pott,  6  Q.  B.  D.  295. 

(w)  Murillo  v.  Swift,  18  Conn.  268. 
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it  does  not  truly  shew  the  real  transaction  between  the 
parties,  (x) 

When  the  mortgage  transaction  is  one  in  which  a  loan 
is  made  by  and  secured  to  the  mortgagee,  by  the  mort- 
gagor, the  mortgage  is  properly  taken,  and  the  affidavit 
correctly  made,  where  the  amount  of  the  loan  is  made  up, 
in  part  of  a  note  made  and  given  by  the  mortgagee  to  the 
mortgagor,  at  the  time  of  the  execution  of  the  mortgage, 
even  though  it  is  not  paid  for  some  months  afterwards,  (y) 
The  mere  fact  that  as  to  part  of  the  consideration,  the 
mortgagee  has  not  made  an  actual  advance,  but  is  merely 
liable  on  promissory  notes  does  not  invalidate  the  mortgage, 
this  statute  not  requiring,  as  does  the  corresponding 
English  Act,  that  the  consideration  should  be  truly 
expressed ;  (z)  and  it  appears  that  the  affidavit  of  bona 
fides  has  still  to  be  taken  under  sections  one  and  two,  when 
part  of  the  consideration  is  to  secure  payment  of  notes 
already  given  by  mortgagor  to  mortgagee,  and  at  the  time 
under  discount,  (a)  This  law  is  supported  by  the  case  of 
Hepburn  v.  Park.  (/>) 

In  this  case,  the  consideration  of  the  mortgage  was 
covered  by  a  draft  drawn  by  the  mortgagee,  a  merchant, 
in  the  course  of  his  business  on  the  mortgagor,  his 
customer,  and  discounted  at  a  bank.  The  mere  fact  of  the 
draft  being  discounted,  does  not  lead  to  the  assumption 
that  the  debt  represented  by  such  draft  is  paid,  and  that 
the  remedy  on  the  draft  alone  is  to  be  looked  to.  (c) 

x)  Brecher  v.  Austin,  21  U.  C.  C.  P.  339  :  Clark  v.  Bates,  21U.C.CP. 
848  :  Baldwin  v.  Benjamin,  16  U.  C.  R.  52. 

{y)  Walker  v.  Niles,  18  Gr.  210. 

{z)  Tidey  v.  Craib,  4  O.  R.  696. 

(a)  Fish  v.  Higgins,  2  Man.  L.  R.  65. 

(b)  6  O.  R.  C.  P.  D.  472. 

(c)  See  also  Hyman  y.  Cuthbertton,  10  O.  R.  443. 
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The  meaning  of  the  word  "discount"  may  have  some- 
thing to  do  with  the  legal  result  in  these  cases.  "When  a 
banker  discounts  a  bill  for  a  customer,  he  buys  it  or  pur- 
chases it  out  and  out  from  him,  and. acquires  all  his  cus- 
tomers' rights  in  it,  that  is,  of  bringing  an  action  against 
all  the  parties  to  it,  and  also  of  re-selling  it  again  if  he 
pleases,  or  re-discounting  it,  and  this  is  one  of  the  great 
advantages  of  discounting  bills,  that  if  there  be  an  unusual 
pressure  for  cash  on  the  banker,  he  can  re-sell  the  bills  he  • 
has  bought."  (d) 

"When  a  banker  discounts  a  bill,  he  writes  down  the  full 
amount  to  the  credit  of  his  customer,  and  at  the  same 
time  debits  him  with  the  discount  on  it."  But  in  con- 
nection with  the  bill,  which  forms  the  consideration  of  a 
mortgage,  must  be  considered  the  position  of  the  acceptor ; 
if  the  latter  gives  his  paper  to  the  mortgagee  as  cash,  and 
the  mortgagee  at  once  place  its  value  as  cash  to  the 
acceptor's  credit,  so  as  to  extinguish  all  liability  for  the 
goods,  and  substitute  only  his  liability  on  the  draft;  or 
should  the  holder  of  the  bill  transfer  it  to  his  banker,  bo 
that  thereafter  the  acceptor  should  be  the  banker's  debtor, 
and  not  the  debtor  of  the  holder  of  the  bill,  then  under  6uch 
circumstances,  it  might  be  found  that  a  draft  or  bill  given 
by  the  mortgagor,  discounted  by  the  mortgagee,  does  not 
form  a  good  consideration  for  a  mortgage  under  this 
section. 

The  manner  in  which  the  bill  is  taken  by  the  mortgagee, 
and  the  terms  upon  which  it  is  discounted,  may  differ 
materially  in  each  case,  and  is  one  fact  for  a  jury ;  (e)  and 
according  as  the  dealing  is  or  is  not  one  between  the 
parties  whereby  the  bank  takes  the  mortgagee  as  its 
debtor,  and  the  mortgagor  as  his  surety,  or  the  mortgagor 

(d)  MoLeod  on  Banking,  2nd  ed.,  vol.  ii.,  448. 
(?)  Grant's  Law  of  Banking,  4th  ed.,  145. 


Digitized  by 


Google 


SECTION  2.  847 

as  its  debtor,  and  the  mortgagee  as  his  surety,  will  the 
indebtedness  be  said  to  be  truly  or  untruly  stated  ?  (/) 
When  a  mortgage  is  taken  to  secure  payment  of  a  note 
made  by  the  mortgagor,  it  is  immaterial  that  a  variance 
exists  between  the  note  itself,  and  its  description  in  the 
mortgage,  (g)  so  long  as  the  note  and  mortgage  can  be 
reasonably  connected  one  with  another  as  embracing  one 
and  the  same  transaction,  (h)  Parol  evidence  is  of  course 
admitted  to  identify  a  note  with  the  one  secured  by  the 
mortgage ;  (i)  and,  if  it  can  be  shown  by  such  evidence 
that  the  note,  signed  by  two  or  more  persons,  but  described 
in  the  mortgage  as  signed  only  by  the  mortgagor,  is  really 
the  note  intended  to  be  secured,  the  variation  in  descrip- 
tion will  not  be  material,  (J)  or  that  the  note  set  up  is 
really  the  note  secured  by  mortgage,  though  the  latter 
varies  from  the  note  in  not  stating  when  the  interest  was 
payable ;  (k)  but  a  totally  false  description  of  the  note  in 
the  mortgage  will  not  be  allowed  to  prevail ;  (I)  for  instance, 
notes  described  in  the  mortgage  as  of  different  dates  and 
for  different  amounts  than  the  dates  and  amounts  they 
contain,  cannot  be  said  to.be  identified  by  the  mortgage,  (m) 
though,  if  such  notes  be  renewals  of  the  notes  originally 
secured  by  the  mortgage,  and  the  latter  notes  can  be 
properly  connected  with  the  mortgage,  the  variance  may 
not  invalidate  the  mortgage,  (n)  and  parol  evidence  on  the 
point  of  renewal  is  admissible,  (o) 

(/)  Hepburn  v.  Park,  6  O.  R.  472. 

(9)  Webb  v.  Stone,  24  N.  H.  282. 

(h)  Colby  v.  Everett,  10  N.  H.  429 :  Robertson  v.  Stark,  15  N.  H.  109. 

(t)  Holmes  v.  Hinkle,  63  Ind.  518, 

( j)  Robertson  v.  Stark,  supra. 

{k)  WindreU  v.  Coney,  34  Alb.  L.  J.  210. 

(/)  Fallet  v.  Heath,  16  Wis.  601. 
(m)  Jewett  v.  Preston,  27  Me.  400 

(n)  Barrows  v.  turner,  50  Me.  127. 

(o)  Barrows  v.  Turner,  supra. 
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It  is  not  necessary  that  the  affidavit  should  state  either 
the  debt  to  be  wholly  due,  or  wholly  accruing  due,  or  partly 
one,  and  partly  the  other,  according  to  the  circumstances 
of  the  case,  but  it  is  sufficient  when  it  states  that  the  mort- 
gage was  executed  for  the  purpose  of  securing  the  payment 
of  the  money  so  justly  "  due  or  accruing  due,"  being  in 
accordance  with  the  terms  of  the  Act.  (p) 

When  the  money  is  really  due  according  to  the  mortgage, 
it  may  be  so  stated  in  the  affidavit,  without  adding  the 
words  "accruing  due."  The  omission  of  the  words  "accruing 
due  "  in  such  case,  is  not  a  fatal  objection  to  the  mortgage, 
even  though  the  proviso  in  the  mortgage  states  the  debt  as 
becoming  due  and  payable  at  a  future  day.  If  the  evidence 
shews  the  mortgage  to  have  been  given  to  secure  an  over- 
due debt,  the  mortgage  will  be  regarded  as  given  to  secure 
a  present  debt,  to  be  paid  at  a  future  day.  (q)  Should  a 
mortgage  be  given  as  collateral  security  for  a  debt  of  the 
mortgagor,  already  secured  by  mortgage,  then  it  appears  to 
be  the  law  (at  least  in  the  State  of  New  Hampshire)  that 
it  will  be  insufficient  to  take  the  mortgage  under  the  first 
and  second  sections  of  the  statute  describing  the  debt  as 
an  absolute  debt,  and  so  swearing  to  it  in  the  affidavit  of 
bona  fides ;  (r)  but  the  author  very  well  remembers  the 
opposite  view  of  the  law  being  taken  by  the  Honorable  Mr. 
Justice  Wilson,  in  a  case  tried  before  him  at  a  Lindsay 
Assize,  and  he  ventures  to  question  the  applicability  of 
the  law  of  the  above  mentioned  State  to  the  Province  of 
Ontario. 

(7)  The  words  "  estate  and  effects  "  are  more  compre- 
hensive than  the  words  "  goods  and  chattels,"  the  former 
including  besides  the  latter,  realty,  debts  and  choses  in 

(p)  Squair  v.  Fortune,  18  U.  C.  Q.  B.  547. 
(q)  Forlinger  v.  McDonald,  45  U.  C.  R.  233. 
(r)  Kennard  v.  Gray,  58  N.  H.  51. 
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action ;  therefore,  where  an  affidavit  of  bona  fides  to  a 
mortgage  states  that  it  was  bonafidef,  &c,  &c,  and  not  for 
the  purpose  of  holding,  &c,  "  the  estate  and  effects  men- 
tioned therein,"  instead  of  "  the  goods  and  chattels/'  the 
substituted  words  sufficiently  comply  with  the  Act.  (*) 

(8)  The  omission  in  the  affidavit  to  state  that  the  mort- 
gage was  not  made  for  the  purpose  of  protecting  the  goods 
"  against  the  creditors  of  the  mortgagor  "  is  fatal  to  the 
sufficiency  of  the  affidavit,  (t)  An  affidavit  that  the 
chattel  mortgage  was  not  made  for  the  purpose  of  prevent- 
ing the  creditor  "  instead  of  creditors  of  such  mortgagor 
obtaining  payment  of  any  claims  against  him/*  is  insuffi- 
cient, even  though  the  omission  of  the  letter  "s"  be  a  mere 
mistake  by  the  person  who  wrote  tkfe  affidavit.  It  being 
the  duty  of  the  court  to  guard  against  any  artful  attempts 
at  evasion,  by  insisting  upon  such  affidavit  being  made  as 
the  statute  requires,  (a)  But  when  there  is  more  than  one 
mortgagor,  the  affidavit  will  not  be  insufficient,  because  it 
states  that  the  mortgage  was  not  executed  for  the  purpose 
of  preventing  the  creditors  of  such  mortgagors  from  obtain- 
ing payment  of  their  claims  against  "him"  instead  of 
against  them,  (v) 

Nor  will  it  be  fatal  to  the  mortgage,  should  the  affidavit, 
besides  containing  the  word  "him,"  instead  of  "them/* 
further  employ  the  singular  tense,  in  the  use  of  the  word 
"  mortgagor,"  instead  of  the  word  '•  mortgagors,"  where 
the  two  grantors  are  first  called  "  mortgagors,"  and  then 
the  "  creditors  of  the  said  mortgagor  "  are  mentioned,  it 
would  seem  right  to  hold  that  under  the  singular  "  niort- 

(«)  Mason  v.  Thomas,  23  U.  C.  Q.  B.  305. 

(t)  Boulton  v.  Smith,  17  U.  C.  Q.  B.  404. 

In)  Harding  v.  Ktiowlson,  17  U.  C.  Q.  B.  564 :  Nesbitt  v.  Cook,  4  App.  R. 
200. 

{v)  Bertram  v.  Pendry,  27  U.  C.  C.  P.  371. 
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gagor  "  each  mortgagor  is  included,  and  that  "  any  claims 
against  him  the  said  mortgagor,"  includes  all  claims  against 
either  or  both.  "  Him,  the  said  mortgagor,0  cannot  be  held 
to  apply  only  to  one.  When  the  two  are  first  specially 
mentioned  and  described  as  "mortgagors,"  then  when 
"  mortgagor  "  is  spoken  of,  it  necessarily  means  both  the 
persons  called  or  described  previously  as  "mortgagors.*  (?r) 

(9)  A  fatal  error  in  the  affidavit,  often  met  with,  is  the 
statement  that  the  mortgage  was  not  executed  for  the  pur- 
pose of  preventing  the  creditors  of  such  mortgagor  from 

obtaining  payment  of  any   claim    against —without 

saying  against  whom.  The  omission  to  state  against 
"him,  the  mortgagor,"  clearly  does  not  comply  with  the 
statute.  Words  cannot  be  added  to  the  affidavit,  anymore 
than  to  an  Act  of  Parliament,  to  supply  an  omission  which 
may  be  thought,  on  merely  conjectural  grounds,  to  have 
been  unintentional,  (x) 

The  omission  does  not  of  course  impair  the  security  as 
between  the  immediate  parties  to  the  instrument,  it  only 
destroys  the  security  as  against  an  execution  creditor  who 
seizes  while  the  goods  remain  in  statu  quo.  (y) 

When  mort-  3.  (1)  Every  such  mortgage  or  conveyance  shall  operate 
gage  to  take  ana  take  effect  upon,  from,  and  after  the  day  and  time  (2)  of 
effect.  the  execution  thereof.     (3)  R.  S.  O.  1877,  cap.  119,  sec.  3. 

(1)  This  was  originally  taken  from  26  Vic.  cap.  46,  sec.  1, 
p.  114.  Until  the  passing  of  this  Act,  there  was  no  statu- 
tory enactment,  causing  a  mortgage,  or  bill  of  sale,  duly 
registered,  to  relate  back  to  the  period  of  its  execution.   It 

(w)  Forlinger  v.  McDonald,  45  U.  C.  R.  233  :  see  Tya$  v.  ATcMaster,  8  C. 
P.  449. 

(*)  Re  Andrews,  2  App.  R.  24 :  Morrow  v.  Rourke,  39  U.  C.  Q.  B.  600: 
Xesbit  v.  Cook,  4  App.  R.  200. 

(y)  Davit  v.  WiUon,  1  O.  R.  369. 
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was  the  Statute,  20  Vic.  cap.  8,  that  limited  the  period  of 
five  days,  within  which  instruments  under  the  Act  should 
be  filed.     Before  then,  though  a  reasonable  time  may  not 
have  elapsed  since  the  execution  of  an  assignment,  a  writ 
of  fi.  fa.,  coming  in  before  the  filing  of  the  assignment,  was 
held  entitled  to  prevail,  (a)  and  likewise  it  was  held  by  the 
Court  of  Common  Pleas,  after  the  passing  of  the  Statute  20 
Vic.  cap.  8,  that  the  registering  of  a  chattel  mortgage, 
within  the  statutory  limit  of  five  days,  did  not  cause  it  to 
operate  and  have  relation  back  to  the  day  of  its  date,  but 
that  it  took  effect  only  from  its  registry,  and  that  a  fi.  fa., 
placed  in  the  hands  of  the  sheriff  between  its  date  and  its 
registry,  would  therefore  cut  it  out.  (b)     This  is  still  the  law 
in  the  State  of  Indiana,  where  the  mortgage  must  be  filed 
for  record  within  ten  days  from  f  he  day  of  its  execution,  (c) 
But  the  Court  of  Queen's  Bench  held  differently ;  (d)  and 
can  it  be  argued,  that  the  statute  made  void  an  instrument 
(as  against  creditors)  registered  within  the  period  allowed 
by  statute,  by  reason  of  a  writ  being  placed  in  the  hands 
of  the  sheriff  prior  to  the  registry  of  the  instrument,  the 
statute  all  the  while  negatively  saying  that  if  such  instru- 
ment is  registered  within  the  time  limited,  it  shall  be  valid 
as  against  creditors  of  the  mortgagor. 

The  ruling  of  the  Court  of  Common  Pleas  seems  to  be  the 
same  as  that  of  some  of  the  States  of  the  Union.  As  to 
creditors,  subsequent  encumbrancers  and  purchasers,  a 
mortgage  with  them  takes  effect  only  from  the  time  of  its 
delivery  to  the  Becorder.  (e)     The  English  courts,  however, 

(a)  Carscallen  v.  Moodie  <l  Dafoe,  15  U.  C.  Q.  B.  92. 

{b)  Feehan  v.  Bank  of  Toronto,  10  U.  C.  C.  P.  32  :  Haiyht  v.  Mclnnis,  11 
U.  C.  C.  P.  518 :  Shaw  v.  Gaulty  10  U.  C.  C.  P.  236. 

(c)  Cherryworth  v.  Bailey,  7  Ind.  284  :  see  Wilson  v.  Leslie,  20  Ohio,  161. 

\d)  Feehan  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.474. 

(e)  Doe  v.  Bank,  3  McLean,  140:  Frederick  v.  Barr,  3  Ohio,  S.  471  : 
Tousley  v.  Tousley,  5  Ohio,  S.  78 :  Corvall  v.  Duvall,  2  Ark.  136 :  Brotrn 
v.  Kirkman,  1  Ohio,  8.  116 :  McGee  v.  Bentley,  8  Ohio,  8.  396. 
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favour  the  views  taken  by  our  Court  of  Queen's  Bench. 
Under  the  Imperial  Act,  (/)  a  period  of  twenty-one  days 
was  allowed  an  assignee  to  perfect  his  title  by  registration, 
and  a  bill  of  sale  not  registered,  was  yet  valid  as  against  a 
seizure  by  the  sheriff,  until  twenty-one  days  had  elapsed.  (#) 
The  17th  &  18th  Vic.  cap.  36,  has  been  repealed,  and  the 
time  within  which  an  instrument  must  be  filed  under  the 
Imperial  Act,  is  reduced  now  to  seven  days,  (h)  and  the 
same  view  of  the  law  has  been  taken  under  the  repealing 
statute. 

(2)  Should  there  arise  a  question  as  to  priority  between 
a  chattel  mortgage,  and  a  writ  of  execution  in  the  sheriffs 
hands,  then  the  court  will  ascertain  at  what  hour  of  the 
day  the  mortgage  was  executed,  in  order  to  give  the  party 
equitably  entitled,  the  benefit  of  every  moment  of  time,  (i) 

The  courts  will  consider  a  fraction  of  a  day  when  the 
justice  of  the  cause  requires  them  to  do  so.  (j)  Hence  it 
is  advisable  in  anticipation  of  a  possible  conflict  between 
an  execution  creditor  and  a  mortgagee,  that  the  convey- 
ancer should  always  note  the  day  and  hour  of  the  execution 
of  the  instrument,  as  the  sheriff  does  the  receipt  of  the 
execution.  Of  course  the  careful  practitioner  never  fails  to 
examine  the  sheriffs  office  for  encumbrances  against  the 
property  mortgaged  or  to  be  mortgaged  ;  but,  it  is  as  well, 
always  to  take  the  extra  precaution  of  noting  the  day  and 
hour  of  the  execution  of  the  instrument.  It  is  from  the 
execution  of  the  instrument,  not  from  its  date,  that  the 
mortgage  relates  and  has  effect.  An  instrument  is  pre- 
sumed to  be  executed  upon  the  date  it  bears ;  but  this  pre- 

(f)  17  &  18  Vic.  cap.  36. 

(g)  Marples  v.  Hartley,  30  L.  J.  Q.  B.  92  :  Banbury  v.  White ,  2  H.  <fc  C. 
200,  2  N.  R.  286. 

(h)  41  A  42  Vic.  cap.  31,  Imp.  Act. 

(i)  McMartin  v.  McDougall,  10  U.  C.  Q.  B.  399. 

(j)  Beekman  v.  Jaruis,  8  U.  C.  Q.  B.  280. 
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sumption  is  rebuttable,  and,  in  any  event,  tbe  day  inserted, 
affords  no  information  as  to  the  hour  of  that  day  when  the 
execution  took  place. 

(8)  See  ante  pp.  323  and  325. 

4*  In  oase  such  mortgage  or  conveyance  (1)  and  affida-  Unless  regis- 
vite  (2)  are  not  registered,  as  hereinbefore  provided,  (3)  the ter^'    n?ort- 
mortgage  or  conveyance  shall  be  absolutely  null  and  void  (4)  °^> 
as  against  (5)  creditors  of  the  mortgagor,  (6)  and  against 
subsequent  purchasers  or  mortgagees  in  good  faith  (7)  for 
valuable  consideration.  (S)    R.  S.  O.  1877,  cap.  119,  sec.  4. 

(1)  It  will  be  observed  that  the  mortgage,  or  conveyance, 
referred  to  in  this  section,  is  "  the  mortgage,  or  convey- 
ance intended  to  operate  as  a  mortgage,"  mentioned  in  the 
first  section,  yet,  while  the  latter  section  permits  a  true 
copy  to  be  registered,  this  clause  makes  no  reference  to 
such.  It  therefore  would  be  safer,  in  all  instances,  to 
register  the  original  mortgage  itself. 

(2)  The  affidavits  are— 

(i.)  The  affidavit  of  execution,  see  section  1. 
(ii.)  The  affidavit  of  bona  fides,  see  section  2. 

(3)  This  clause  refers  to  what  has  gone  before  for  infor- 
mation as  to  registration.  Section  1,  however  (the  only 
clause  having  any  reference  to  registration),  provides 
merely  that  the  registration  shall  be  within  five  days,  and 
there  is  nothing  prior  to  section  8,  post,  giving  instruc- 
tions as  to  how  the  mortgage  is  really  to  be  registered 

Though  the  instrument  may  not  be  registered,  yet  if  the 
mortgagee  takes  possession  of  the  mortgaged  goods,  law- 
fully as  against  the  mortgagor,  such  possession  will  give 
the  mortgagee  a  title  to  the  goods,  as  against  any  of  the 
persons  protected  by  the  statute,  if  taken  before  the  rights 
B.M.  23 
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of  the  latter  have  accrued,  (a)  Registration  is  the  equiva- 
lent of  possession,  and  therefore  a  second  mortgage  bona 
fide  given  in  substitution  of  a  previous  unregistered  one, 
will  be  upheld,  if  registered,  against  creditors  who  ba\e 
not  acquired  rights  anterior  to  the  registration  of  the  sub- 
sequent mortgage,  (b) 

Some  information  upon  the  meaning  and  effect  of  the 
words  "  null  and  void  "  may  be  obtained  by  reference  to 
Billiter  v.  Young  ;  (c)  and  the  difference  between  the  words 
"  null  and  void  "  in  our  statute,  and  the  words,  "  fraudu- 
lent and  void,"  found  in  the  Imperial  Act,  41  &  42  Yic. 
cap.  81,  sec.  8,  is  referred  to  in  ex  parte  Blaiberg.  (d) 

The  meaning  of  the  words  "  as  against  "  found  in  this 
statute,  when  read  with  the  subsequent  words  "  creditors, 
purchasers,  mortgagees/'  etc.,  is,  that  the  mortgage  shall 
be  void,  in  order  to  give  effect  to  the  execution  of  the  credi- 
tor, purchase  of  the  purchaser,  or  mortgage  of  the  mort- 
gagee ;  but  no  further,  (e)  and,  so  soon  as  the  claims  of 
the  persons  protected  by  the  statute  are  satisfied,  the 
mortgagee  becomes  entitled,  eo  ingtanti,  to  any  benefits 
that  may  remain  thereafter.  (/) 

Under  the  Imperial  Act  (g)  it  was,  at  one  time,  held,  in 
a  case  wherein  the  defendant  made  a  bill  of  sale  of  his 
goods  to  8.,  which  was  not  registered,  and  afterwards  made 
a  bill  of  sale  which  was  registered,  that  although  the  un- 
registered bill  of  sale  was  not  invalid  as  against  the  secured 
bill  of  sale,  yet,  inasmuch  as  execution  had  issued  against 
the  defendant,  and  the  statute  made  null  and  void  the  in- 

(a)  Ex  parte  Symons>  in  re  Jordan,  14  Ch.  D.  693. 

(b)  Ramsden  v.  Lufton,  L.  R.  9  Q.  B.  17. 

(c)  6  Ell.  &  Bl.  1. 

{d)  L.  R.  23.  Ch.  D.  254. 

{e)  Ex  parte  Blaiberg,  23  Ch.  D. :  Jessel,  M.  R.,  p.  268. 
(/)  In  re  Artistic  Colour  Printing  Co :  Ex  parte  Fourdnnier,  21  Ch.  D. 
510 :  Ex  parte  Blaiberg  supra, 
(g)  17  A  18  Vic.  cap.  36,  sec  1. 
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8trument  as  against  execution  creditors,  the  same  was  dis- 
placed altogether  hy  reason  of  the  execution,  and  therefore 
that  S.  could  not  set  up  his  unregistered  bill  of  sale,  as 
against  the  subsequent  instrument  which  was  registered,  (ft) 

(5)  There  are  three  classes  of  persons,  as  against  each  of 
which  the  mortgage  shall  be  absolutely  null  and  void. 
These  are — 

(i.)  Creditors  of  the  mortgagor. 

(ii.)  Subsequent  purchasers  in   good   faith  for  valuable 
consideration, 
(iii.)  Mortgagees  in  good  faith  for  valuable  consideration. 

The  reason  of  the  statute  declaring  void  a  mortgage,  as 
against  these  three  classes  of  persons,  unless  its  requisites 
are  complied  with,  will  appear  obvious,  when  it  is  consi- 
dered for  a  moment  how  easily  a  dishonest  person  could 
continue  an  assumed  credit,  by  being  the  apparent  owner 
of  considerable  effects,  whilst,  in  reality,  he  owed  upon 
them  more  than  he  could  pay;  and  how  easily  honest 
traders  might  be  defeated  in  their  just  rights  by  fraudulent 
encumbrances  put  upon  a  debtor's  property.  To  invoke 
the  aid  of  the  statute  however,  a  person  must  establish 
himself  in  the  character  of  one  of  the  three  persons,  sought 
to  be  protected  by  the  statute,  (t) 

In  the  absence  of  fraud,  at  common  law,  a  mortgage 
would  be  valid  against  subsequent  bona  fide  purchasers, 
even  though  the  mortgage  was  not  registered,  and  the 
mortgagor  remained  in  possession.  But  the  written  law 
now  requires  possession  or  registration.  One  or  other  of 
these  requisites  must  exist,  and  he  who  fails  in  both,  must 
suffer  for  improperly  enabling  another  to  appear  to  the 
world  as  absolutely  owning  property  which  in  reality  he 

(h)  Richard  v.  James*  L.  R.  2  Q.  B.  285. 
(t)  See  Hall  v.  Collins  Bay  Co.,  12  A.  R.  65. 
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does  not.  Between  the  mortgagor  and  the  mortgagee, 
however,  no  injury  could  result  from  a  non-compliance 
with  the  statutory  requirements  ;  and,  therefore,  so  far  as 
they  are  concerned,  and  all  claiming  under  the  mortgagor, 
the  administrator,  or  the  representatives  of  the  mortgagor, 
or  as  against  any  other  title  inferior  to  the  mortgage,  except 
a  subsequent  mortgage  or  sale  recorded  prior  thereto,  the 
the  mortgage  is  valid  without  change  of  possession  or  reg- 
istration, and  it  is  valid  as  between  the  parties  to  it,  even 
though  it  was  executed  by  the  mortgagor  to  the  mortgagee 
with  the  express  intent  to  defraud,  hinder  and  delay  the 
creditors  of  the  mortgagor;  (;)  and  it  will  be  valid  and 
effectual  as  against  any  person  consenting  to  it.  (k) 
Neither  party  to  the  instrument  could  succeed  in  invali- 
dating the  instrument  when  they  each  combined  with  the 
other  to  commit  a  fraud.  "A  man  cannot  set  up  an 
illegal  act  of  his  own,  in  order  to  avoid  his  own  deed,"  and 
"  no  man  shall  set  up  his  own  iniquity,  as  a  defence,  any 
more  than  a  cause  of  action."  (I) 

But  as  regards  the  three  classes  of  persons  above  men- 
tioned, the  law  is  very  different.  The  mortgage,  as  to  them, 
can  only  be  made  effectual  by  registration,  or  change  of 
possession  of  the  property  mortgaged,  either  of  which  occur- 
rences, the  statute,  in  effect,  settles,  as  being  sufficient  and 
proper  notice  to  those  classes  of  persons  who  might  be 
prejudiced  were  they  not  put  upon  their  guard.  But,  though 
the  object  and  effect  of  registration  is  to  give  notice  to  all 
those  who  desire  to  avail  themslves  of  the  opportunity  given 
them  by  statute,  it  does  not  follow  that  because  notice  is 


(j)  Robinson  v.  McDonald,  2  B  A.  A.  134 :  Boughton  v.  Boughton,! 
Atk.  625. 

(k)  Steel  v.  Brown,  1  Taunt.  381 :  see  Oliver  v.  King,  1  Jur.  K.  S.  1066. 

(/)  Scoble  v.  Henson,  12  U.  C.  C.  P.  65 :  Watt*  v.  Brooks,  3  Ves.  612 :  Cot- 
tington  v.  Fletcher,  2  Atk.  155,  6 :  Curtis  v.  Perry,  6  Ves.  739,  747  :  Monte- 
fiori  v.  Montefiori.  1  W.  Bl.  364  :  Hawes  v.  Leader,  Cro.  Jac.  270:  Philpotts 
v.  Philpotts,  10  C.  B.  85,  20  L.  J.  (C.  P.)  11. 
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given  by  registration,  the  mortgage  is  nevertheless  valid. 
"  The  Act  was  passed,  not  with  a  view  of  making  good 
a  title,  which  would  not  have  been  good  before  "  the  pass- 
ing of  the  Act,  but  simply  for  the  protection  of  creditors, 
purchasers  and  mortgagees,  (m) 

Unless  the  mortgage,  when  registered,  complies  in  all 
particulars  with  the  requisite  technicalities  of  the  statute 
it  will  be  invalid.  Hence,  for  example,  it  is,  that,  should 
a  mortgage  not  contain  a  sufficient  description  of  the  goods 
mortgaged,  it  yet  is  void  as  against  subsequent  purchasers 
in  good  faith,  and  notice  of  such  a  mortgage  to  the  pur- 
chaser will  not  affect  his  right,  (n)  In  some  of  the  States, 
where  a  statute  provides  for  a  change  of  possession  or  reg- 
istration, in  order  to  give  a  chattel  mortgage  any  validity 
against  subsequent  purchasers  or  creditors,  no  notice  of  a 
mortgage  however  full  or  formal  will  supply  the  place  of 
registration,  (o) 

(6)  Both  the  Statute  of  Elizabeth  and  the  Chattel  Mortgage 
Act,  as  well  as  R.  S.  0.  1887,  cap.  124,  s.  1,  make  use  of 
the  term  creditors;  and  though,  by  merely  trusting  or 
giving  credit,  a  person  brings  himself  within  the  definition 
of  a  creditor,  yet,  if  he  wants  to  attack  an  instrument  as 
being  void  under  either  of  these  statutes,  he  must  put  him- 
self in  a  situation  to  complain  by  getting  a  judgment  for 
his  debt,  (p)     Apart  from  the  statute,  an  execution  creditor 


(to)  May  on  Fraudulent  Conveyances,  p.  120  :  Mercer  v.  Peterson,  L.  R. 
2  Ex.  804  :  Darvill  v.  Terry,  6  H.  &  N.  812 :  Oriental  Bank  v.  Coleman,  3 
<Jiff.  11 :  Re  Daniel,  ex  parte  Ashby,  25  L.  T.  188. 

(n)  Moffat  v.  Coulson,  19  U.  C.  Q.  B.  341 :  Edwards  v.  English,  7  E.  A  B. 
564  :  May  on  Fraudulent  Conveyances,  p.  120 :  Doe  Otley  v.  Manning,  9 
East  71. 

(o)  Robinson  v.  Willoughby,  70  N.  C.  358 :  Bevans  v.  Balton,  31  M.  437. 

(p)  Per  Gwynne,  J.,  McGiverin  v.  McCausland,  19  U.  C.  C.  P.  460 : 
Colman  v.  Croker,  1  Yes.  Jun.  161 :  Porter  v.  Flintoft,  6  U.  C.  C.  P.  335 : 
Martyn  v.  Padger.  5  Burr.  2631 :  White  v.  Morris,  11  C.  B.  1015,  over- 
ruling  Betsey  v.  Windham,  6  Q.  B.  166. 
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can  have  no  better  or  higher  right  against  the  goods  of  his 
debtor,  than  the  debtor  himself  has.  (q) 

By  creditors  of  the  mortgagor  is  meant  any  to  whom  a 
debt  is  owed  by  the  mortgagor.  It  makes  no  difference 
whether  the  debt  be  one  created  by  the  mortgagor  before 
or  after  the  execution  of  the  mortgage,  (r)  and  the  creditor 
must  be  an  opposing  creditor.  (*)  It  was,  at  one  time, 
doubted  if  the  Statute  of  Eliz.  applied  to  any  creditors  but 
those  who  were  such  at  the  time  of  the  conveyance,  (t) 
But  there  is  no  doubt  that  the  Act  makes  no  distinction 
between  creditors;  and  a  fraudulent  assignment  is 
void  against  both  subsequent  and  existing  creditors,  (u) 
But  the  Chattel  Mortgage  Act  does  not  make  void  the 
instrument  as  against  "  strangers,"  they  not  coming 
within  any  of  the  three  classes  of  persons  mentioned. 
And  a  sheriff,  seizing  under  a  fi.  fa.,  will  be  a  stranger, 
and  not  entitled  to  the  benefit  of  the  statute,  unless  he 
shews  that  be  represents  a  creditor,  and  he  can  only  do 
this  by  showing  a  judgment,  (v) 

Still  the  statute  has,  by  a  most  eminent  Judge,  Boyd,  C, 
been  judicially  read  as  meaning  any  creditors,  and  that 
the  "  potential  invalidity  of  a  mortgage  exists  as  to  all 
creditors  in  existence,"  while  the  mortgage  is  defective  for 
want  of  proper  compliance  with  the  Act.     The  creditor,  it 

(q)  Osier,  J.A.,  Dom,  Bank  v.  Davidson,  12  A.  R.  p.  92 :  Beavan  v.  Lord 
Oxford,  6  D.  M.  A  G.  607. 

(r)  Graham  v.  Furber,  14  C.  B.  410,  23  L.  J.  C.  P.  51 :  ex  parte  Stevm> 
L.  R.  3  Ch.  D.  807 :  Mackay  v.  Douglass,  L.  K.  14  Eq.  106 :  Kidney  v. 
Houssmaker,  12  Yes.  136  per  Lord  Hardwicke,  Walker  v.  Burrow*,  I  Atk. 
94  :  Beaumont  v.  Thorpe,  1  Yes.  27  :  Taylor  v.  Jones,  2  Atk.  601 :  Jenksn 
t.  Vaughan,  3  Drew.  425. 

(s)  Bank  of  Montreal  v.  MeWhirter,  17  U.  C.  C.  P.  506. 

(t)  Kidney  v.  Coussmaker,  12  Yes.  136. 

(»)  Graham  v.  Furbur,  14  C.  B.  410,  33  L.  J.  C.  P.  51 :  Mackay  ▼. 
Douglas,  L.  R.  14  Eq.  106. 

(v)  Martyn  v.  Podger,  5  Burr.  2631 :  White  v.  Morris,  11  C.  B.  1015: 
Porter  v.  Flintoft,  6  U.  C.  C.  P.  338:  Gront  v.  McLean,  3  O.  8.443: 
Powers  v.  Buttan,  4  O.  g.  58 :  Coleman  v.  Crocker,  1  Yes.  Jan.  161. 
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has  been  said,  may  not  be  able  to  enforce  his  claim,  or 
attack  the  mortgage  without  first  proceeding  to  judgment 
aDd  execution,  but  this  right  he  has  in  himself  simply 
from  his  being  a  creditor,  (w)  This  appears  to  have  been 
the  construction  put  upon  a  similar  statute  in  the  State  of 
New  York,  so  that  "  when  a  creditor  has  obtained  a  judge- 
ment and  execution  he  may  go  back  to  the  origin  of  the 
debt,  and  show,  if  he  can,  that  when  it  was  contracted  the 
incumbrance  with  which  he  is  confronted  was  kept  secret, 
by  being  withheld  from  registry,  (x)  But  this  reading  of 
the  statute  does  not  appear  to  be  the  one  adopted  by  sub- 
sequent authority,  either  in  Ontario  or  the  State  of  New 
York.  The  principle  laid  down  in  Longeway  v.  Mitchell,  (y) 
following  Reese  River  Mining  Co.  v.  Atwell,  (z)  "  cannot  be 
invoked  to  set  aside  a  deed  in  no  way  fraudulent  or  void 
in  itself,  but  merely  defective  under  our  statute  from  im- 
perfect registration.'7  The  meaning  of  this  section,  as  to 
creditors,  is,  that  imperfect  instruments  under  the  Act 
shall  be  invalid  only  as  against  creditors  "  in  a  position  to 
claim  a  right  to  seize  or  attach  the  goods  mentioned  in  the 
deed,"  *******  whenever  a  contest  arises 
as  to  the  right  to  seize,  attach,  or  deal  with  the  chattels 
*  *  *  *  that  creditors  mentioned  in  the  Act  are 
creditors  in  a  position  to  seize,  levy,  or  attach  the  property 
sold  or  mortgaged/' (a)  and  that  the  instrument  "by 
reason  of  the  omission  of  some  formality  shall  not  prevail  to 
prevent  creditors  seizing  when  their  claims  are  in  such 
form  as  to  give  them  a  lien  on  the  property  comprised  in 


(w)  Barker  v.  Leeeon,  1  O.  R.  114. 

(x)  Thompson  v.  Vanvechten,  27  N.  Y.  568  :  Stewart  v.  Beale,  7  Hun.  (N. 
Y.)  406 :  Frcuer  v.  Gilbert,  11  Hun.  (N.  Y.)  634 :  Brackett  v.  Harvey  25 
Hun.  (N.  Y.)  502. 

(y)  17  Gr.  190. 

(*)  L.  R.  7  Eq.  347. 

(a)  Hagarty,  C.J.O.,  Parket  v.  St.  George,  10  A.  R.  498 :  see  also  Greaves 
v.  Tofield,  li.  R.  14,  Oh.  D.  p.  574 :  Jones  v.  Graham,  77  N.  Y.  628. 
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the  conveyance;"  (b)  "but  unless  such  a  creditor  places 
himself  in  a  position  to  assert  a  specific  lien  he  has  no 
locus  standi.'9  (c) 

"  Where  no  fraud  has  been  committed  the  court  will  not 
restrain  a  defendant  from  dealing  with  his  property  at  the 
instance  of  a  creditor  or  person  who  has  not  established  his 
right  to  proceed  against  that  property :  but  where  a  frau- 
dulent disposal  has  been  made  of  the  defendant's  property, 
then  the  court  will  intercept  the  further  alienation  of  the 
property,  and  keep  it  in  the  hands  of  the  grantee  under  the 
impeached  conveyance,  until  the  plaintiff  can  obtain  a  decla- 
ration of  its  invalidity  and  a  recovery  of  judgment  for  the 
amount  claimed."  (d)  The  result  is,  therefore,  that  a  creditor, 
who  is  not  in  a  position  to  seize  or  lay  on  an  execution, 
cannot  maintain  an  action  to  have  the  instrument  declared 
invalid,  except  when   the  security  is  impeached  on  the 
ground  of  fraud.    A  person  who  has  a  lien  for  advances 
upon  goods,  does  not  come  within  the  character  of  a 
creditor,  subsequent  purchaser  or  mortgagee,  (e)     Though 
such  person  has  an  interest  which  he  could  enforce  against 
the  person  receiving  the  advances,  or  against  his  assignee 
in  insolvency,  or  for  the  benefit  of  creditors,  and  could  even 
restrain  the  debtor  from  disposing  of  the  property  without 
first  satisfying  the  lien,  (/)  yet  he  could  not  complain  at 
want  of  registration  of  a  mortgage  by  his  debtor  to  an 
innocent  person,  nor  could  he  enforce  his  right  as  against 
an  innocent  purchaser  or  mortgagee  for  value,  (g) 

(b)  Burton,  J.  A.,  Parkes  v.  St.  George,  10  A.  R.  at  p.  614:  see  ex  parte 
Blaiberg,  L.  R.  23,  Ch.  D.  264. 

(c)  Hyman  v.  Cuthbertson,  10  O.  R.  443 

(d)  Per  Boyd,  C,  Campbell  v.  Campbell,  29  Gr.  p.  254. 

(e)  Hall  v.  Collins  Bay  Co.,  12  O.  R.  68. 

(/)  Rutden  v.  Pope,  L.  R.  3  Ex.,  269:  Englebach  v.   Nixon,  h.  B.  10 
C.  P.  645. 

(g)  Mitchell  v.  Qoodall,  5  A.  R.  164-170. 
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It  will  be  observed  that,  while  the  Imperial  Act  (h) 
declares  null  and  void  a  bill  of  sale,  for  want  of  due  com- 
pliance with  the  technical  formalities  of  the  statute,  as 
against  all  assignees  of  the  estate  and  effects  of  the  person 
whose  goods,  or  any  of  them,  are  comprised  in  the  bill  of 
sale,  under  the  laws  relating  to  bankruptcy  or  insolvency, 
our  statute  has  no  such  provision.  Whether  an  assignee 
in  insolvency  could  or  could  not  urge  technical  objections 
to  a  mortgage  not  in  any  way  impeachable  on  the  insolvent 
laws,  was  referred  to  but  not  decided  in  Bertram  v.  Pen- 
dry,  (i)  It  was,  however  decided  in  the  affirmative  in  Re 
Andrews,  (j)  Mr.  Justice  Patterson  there  stating  that  the 
law  is  not  so  defective  as  to  permit  a  transaction,  which  a 
creditor  could  sue  on  successfully,  to  become  impregnable 
and  to  exclude  creditors,  so  soon  as  insolvency  inter- 
venes, (fc)  There  was  a  very  strong  opinion  against  the 
view  taken  by  Mr.  Justice  Patterson,  but  his  judgment  was 
afterwards  upheld  by  the  Court  of  Appeal,  (I)  and  since 
then  it  has  been  decided  that  an  assignee  in  insolvency  may 
object  to  the  absence  of  a  bill  of  sale  on  an  alleged  sale  by 
the  insolvent,  just  as  an  execution  creditor  or  a  subsequent 
purchaser  for  value  may  do.  (m)  While  this  is  the  law, 
nevertheless  an  assignee  under  a  deed  of  assignment  in 
favour  of  creditors  cannot  attack  a  mortgage  as  represen- 
tative creditors,  and  take  advantage  of  the  want  of  regis - 

(h)  17  A  18  Vio.  cap.  36. 

(i)  27  U.  C.  C.  P.  380. 

(j)  2  App.  B.  24,  see  ante  p.  193. 

(*)  Peterson  v.  Maughan,  89  U.  C.  R.  382 :  re  Mapleback,  4  Ch.  D.  150 : 
Grimsby  v.  Ball,  11 M.  <fc  W.  630 :  Holmes  v.  Penny ,  8  Kay  and  J.  90  :  Ware 
v.  Gardiner,  L.  B.  7  Eq.  317.  May  on  Fraudulent,  p.  149 ;  Miller's  Bill 
of  Bale,  132;  Doe  dem  Grimsby  v.  Ball,  11  M.  &  W.  531 ;  Ware  v.  Gardiner, 
L.  R.  7  Eq.  317 :  Anderson  v.  Maltby,  2  Yes.  244 ;  Insolvent  Aot,  1875, 
sec.  39. 

(Q  Re  Barrett,  5  A.  B.  206. 

(m)  Snarr  v.  Smith,  45  U.  G.  B.  156 :  See  also  Miller  v.  Jones,  Id  N.  B. 
Register  U.  S.  150. 
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tration,  but  the  creditors  themselves  may  do  so,  though  not 
creditors  by  judgment  and  execution  at  the  time  of  the 
assignment,  (n)  and  the  assignee  likewise  may  do  so  if  be 
be  a  judgment  creditor,  but  not  in  the  character  of  assignee, 
but  of  creditor,  (o)  When  the  assignee  in  the  deed  for  the 
benefit  of  creditors,  is  not  a  creditor  himself,  and  none  of 
the  creditors  of  the  assignor  are  parties  to  it,  and  none  of 
them  have  assented  to  or  accepted  the  deed,  or  even  been 
communicated  with  by  the  assignor  or  assignee,  then  the 
deed  is  the  result  of  a  voluntary  act  on  the  part  of  the 
assignor,  and  the  assignee  cannot  lawfully  resist  the  demand 
of  the  mortgagee  for  possession,  whose  rights  are  the  same, 
as  if  the  deed  had  never  been  executed  at  all :  ( p)  and  if,  at 
the  time  when  demand  for  possession  is  made,  none  of  the 
creditors  are  in  a  possession  to  maintain  their  rights  as 
creditors  under  the  deed  of  assignment,  they  will  not  be 
allowed  to  make  good  their  claim  under  it,  by  setting  np 
their  subsequent  assent,  (q) 

Now  that  to  impeach  a  mortgage,  a  creditor,  under  the 
Act  must  be  a  judgment  and  execution  creditor,  it  yet 
appears  that  a  mortgage  void  as  against  him,  may  still  be 
good  as  against  an  assignee  in  insolvency  under  38  Vic, 
cap.  16  D.,  now  repealed.  For  instance  the  execution 
binding  the  goods  from  date  of  delivery  to  the  sheriff,  the 
latter  may  be  entitled  by  priority  over  a  mortgage,  but  if 
the  mortgagee  take  possession  under  his  mortgage,  prior  to 
the  assignee  in  insolvency  acquiring  his  rights,  the  rights 
of  the  creditor  under  his  execution  being  suspended  to 
those  of  the  assignee  by  operation  of  the  Act,  the  mort- 


(n)  Kitching  v.  Hicks,  6  O.  R.  739. 

(o)  Robinson  v.  Cook,  5  C.  L.  T.  288. 

(p)  Wakeman  v.  Barrows,  41  Mich.  363  :  Bennertt  v.  Ellison,  23  Minn 
242 :  Qere  v.  Murray,  6  Minn.  305. 

(q)  Hyman  v.  Bourne,  5  O.  R.  430 :  Johns  v.  James,  8  Ch.  D.  on  appeal, 
744. 
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gagee  may  then  come  in  and  be  entitled  to  a  preference  as 
against  the  assignee  in  insolvency  by  virtue  of  his  prior 
actual  possession  and  title  previously  consummated,  (r)  The 
curious  result  follows,  that  the  holder  of  an  unregistered 
bill  of  sale  or  mortgage  benefits  by  the  bankruptcy  of  the 
bargainor  or  mortgagor,  provided  he  consummates  his  title 
by  taking  possession.  By  virtue  of  the  relation  back  of 
the  title  of  the  assignee  in  insolvency,  the  goods  seized  by 
the  sheriff  are  deemed  to  be  the  goods  of  the  assignee  in 
insolvency  at  the  time  when  the  execution  was  levied,  and 
the  execution  being  swept  away,  and  the  bargainee  or 
mortgagee  having  taken  possession,  his  rights  are  in  no 
way  prejudiced. 

(7)  It  will  be  observed  that  in  this  section,  the  words 
"  good  faith "  are  added,  requiring  that  a  purchaser  or 
mortgagee  should  be  such  in  good  faith.  Actual  know- 
ledge is  not  inconsistent  with  good  faith,  (t)  but  where 
collusion  exists  with  the  mortgagor  to  cheat  the  mort- 
gagee, a  purchaser  is  one  in  badjaith,  and  acquires  no  title 
whatever,  hence  it  is  that  where  a  purchase  is  made,  with 
intent  to  defraud  the  mortgagee,  the  purchase  transaction 
as  to  the  mortgagee  will  be  void,  (u)  even  though  the  stat- 
utory formalities  have  been  neglected  by  the  mortgagee,  (v) 
A  purchaser  or  mortgagee,  for  valuable  consideration, 
though  he  may  have  notice  of  the  existence  of  a  mortgage, 
may  still  be  a  purchaser  in  good  faith,  where  the  mortgage 
from  some  cause  is  insufficient  to  pass  the  property. 
Where,  for  instance,  a  mortgage  is  invalid  from  defects  in 
the  affidavit  of  bonajides,  or  for  want  of  proper  description, 
a  purchaser  for  value  with  full  notice  of  the  invalid  mort- 

(r)  Ont.  Bank  v.  Wilcox,  43  U.  C.  R.  460. 

(«)  Ex  Parte  Blaiberg,  23  Ch.  D.  254. 

(t)  Sage  v.  Browning,  61111.  217  :  McDowal  v.  Stewart,  83  111.  538. 

(ti)  Fuller  v.  Paige,  26  111.  358. 

(v)  Gooding  \.  Riley,  50  N.  H.  1400  :  Pattern  v.  Moore,  32  N.  H.  382. 
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gage,  cannot,   it  has  been  held,  be  defeated  as  being  a 
purchaser  in  bad  faith,  (iv) 

The  present  statute  was  originally  taken  from  that  of  the 
State  of  New  York,  the  language  of  both  statutes  being 
identical,  so  far  as  the  reference  to  creditors,  purchasers, 
and  mortgagees  is  concerned.  Under  the  New  York 
Statute,  it  is  the  law  that  purchasers  and  mortgagees  are 
not  such  "  in  good  faith  "  if  they  have  actual  knowledge  of 
the  existence  of  an  antecedent  mortgage,  (x)  The  words 
"  good  faith  "  are  confined  simply  to  purchasers  and  mort- 
gagees, and  are  not  extended  to  creditors,  hence  proof  of 
actual  notice,  of  an  unregistered  mortgage,  to  a  creditor, 
does  not  estop  him  from  setting  up  that  such  mortgage  is 
invalid,  (y)  Purchasers  or  mortgagees  to  be  in  a  position 
to  avail  themselves  of  an  omission  by  an  antecedent  mort- 
gagee, must  have  acted  without  notice  of  the  rights  of  the 
holder  of  the  antecedent  security ;  but  not  so  with  cred- 
itors. A  creditor  may  know  that  an  antecedent  mort- 
gage has  been  given,  yet  if  it  is  not  filed  according  to  the 
requirement  of  the  statute,  and  he  obtains  a  judgment 
and  procures  a  levy  to  be  made,  his  lien  by  force  of 
the  statute,  is  entitled  to  preference  in  payment,  {z) 
A  purchaser  who  has  paid  nothing,  is,  of  course, 
not  within  the  terms  of  the  statute,  because  he  can- 
not be  defrauded;  and  a  bona  fide  purchaser  can  only 
receive  protection  to  the  extent  of  his  payments,  (a)  To 
afford  protection  to  a  purchaser,  it  is  necessary  that  his 

(w)  Edward*  v.  English,  7  E.  A  B.  564 ;  Morrow  v.  Rourke,  39  U.  C. 
Q.  B.  600  :  Moffatt  v.  Coulson,  19  U.  C.  Q.  B.  341 :  Kaplin  v.  Anderson,  88 
111.  120  :  Porter  v.  Dement,  35  111.  478. 

(x)  Farmers  Loan  <£  Trust  Co.  v.  Hendrickson,  25  Barb.  (N.  Y.)  484 : 
Tyler  v.  Strong,  21  Barb.  (N.  Y.)  198  :  Tiffany  v.  Warren,  37  Barb.  (N.Y.) 
571 :  Sayre  v.  Hewes,  32  N.  J.  Eq.  652. 

(y)  Farmers  Loan  A  Trust  Co.  v.  Hendrick.  supra. 

(<)  Per  Vioe-Chan :  Van  Fleet  Sayre  v.  Hewes,  32  N.  I.  Eq.  652,  656. 

(a)  Kohl  v.  Lynn%  34  Mich*:  360.     • 
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purchase  money  be  actually  paid,  if  it  be  simply  secured  it 
will  not  be  sufficient,  (b) 

The  circumstance  that  a  mortgagee  knew  of  the  exist- 
ence of  the  mortgagor's  liability  to  another,  and  in  protect- 
ing his  own  interests,  prejudiced  those  of  the  creditor,  is 
not  a  good  and  sufficient  reason  for  saying,  that  the  mort- 
gage was  not  made  in  good  faith,  nor  can  it  be  urged  that 
mortgagees,  who  take  a  mortgage  with  notice  of  an  unpaid 
prior  mortgage  void  as  against  creditors  whenever  their 
claims  arose,  by  reason,  for  instance,  of  neglect  to  renew 
such    prior  mortgage,  are  not  subsequent  mortgagees  in 
good  faith,  (c)     But  one  who  buys  the  property  mortgaged 
during  the  currency  of  a  valid  mortgage,  and  with  know- 
ledge of  it,  is  not  a  purchaser  in  good  faith,  so  as  to  entitle 
him  to  hold  the  property  as  against  the  mortgagee,  on  the 
ground  that  the  mortgage  was  not  renewed  at  the  time 
when  the  mortgagee  instituted  his  action  to  recover  the 
property  under  his  mortgage.     If  it  is  valid  between  the 
parties  to  it,  it  is  good  as  against  such  purchaser,  and  he 
will  not  be  permitted  afterwards  to  avail  himself  of  objec- 
tions, good   only  at  the  instance  of  creditors,  subsequent 
purchasers  and  mortgagees  in  good  faith,  (d)     The  statute 
is  not  intended  for  the  protection  of  persons  who  purchase 
or  take  mortgages  while  a  prior  mortgage  appears  to  be  in 
full  vitality,  but  it  applies  to  purchaser*  becoming  such 
after  the  time  when  the  mortgage  should  in  order  to  pre- 
serve its  validity  be  renewed,  (e) 


(6)  Patten  v.  Moore,  32  N.  H.  382:  dimming*  v.  Tooly,  39  Iowa  195: 
Kessey  v.  McHenry,  54  Iowa  187. 

(c)  Tidey  v.  Craib,  4  O.  R.  696. 

(d)  Patten  v.  Moore,  32  N.  H.  382  :  Sanger  v.  Eastwood,  10  Wend.  515  : 
Lewis  v.  Palmer,  28  N.  Y.  271. 

(e)  Hodgins  v.  Johnston,  5  A.  R.  449  :  Latimer  v.  Wheeler,  30  Barb.  480  : 
Dillingham  v.  Laduc,  36  Barb.  38 :  Meech  v.  Patchin,  14  N.  Y.  71 :  Gardner 
v.  Smith,  29  Barb.  68 :  Hill  v.   Beebe,  3  Kernan  556. 
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A  landlord  may  become  a  purchaser  in  good  faith  from 
his  tenant,  within  the  meaning  of  this  section,  either  by 
taking  the  goods  of  his  tenant  as  so  much  payment  of  his 
rent,  or  by  purchase  in  pursuance  of  arrangement.  In 
either  case,  as  between  them,  the  property  would  pass.  It 
seems  too,  that  the  landlord  would  still  be  a  purchaser 
within  the  Act,  should  he,  with  the  tenant's  consent,  par- 
chase  the  tenant's  goods  at  a  bailiff's  sale,  instituted  by  him- 
self by  way  of  distress  in  order  to  secure  his  rent;  (/)  but  to 
be  such  in  good  faith,  he  must  become  a  purchaser  after  the 
mortgage  has  expired  by  reason  of  not  being  renewed,  or 
subsequent  to  a  mortgage  void  ab  initio.  A  landlord,  how- 
ever, cannot  avail  himself  of  the  statute,  and  be  permitted 
to  assume  the  character  of  a  creditor  or  subsequent  pur- 
chaser or  mortgagee,  in  order  to  cure  objections  made  by 
a  mortgagee  on  account  of  an  illegal  distress  for  rent,  (g) 

A  purchaser,  who  assumes  payment  of  a  mortgage,  is  not 
a  purchaser  within  the  Act,  to  take  advantage  of  alleged 
defects  in  the  mortgage,  (h)  and  of  course  when  the  amount 
of  the  mortgage  forms  part  of  the  consideration  of  the 
purchase,  a  purchaser  cannot  deny  the  validity  of  the 
mortgage,  (t)  but  this  does  not  preclude  either  a  purchaser 
or  subsequent  mortgagee  from  showing  that  the  prior  mort- 
gage was  absolutely  void,  or  that  it  has  been  paid,  or  that 
the  property  was,  in  point  of  fact,  never  subject  to  the  prior 
mortgage.  (J)  A  mortgagee  who  sells  the  property  under 
his  mortgage,  and  derives  a  surplus,  cannot  invoke  the 
doctrine  of  consolidation  of  mortgages  and  apply  the  sur- 
plus proceeds  towards  liquidating  another  liability  of  the 

(/)  Farlinger  v.  McDonald,  45  U.  C.  R.  233  :  see  King  v.  England,  ante. 

(g)  Griffin  v.  McKenxie,  46  U.  C.  R.  93. 

(h)  Oreither  v.  Alexander,  15  Iowa  470. 

(i)  Kellog  v.  Secord,  42  Mich.  318. 

(j)  Barry  v.  Bennett,  7  Met.  (Mas.)  354 :  Housatonic  dt  La  Banks  v.  Martin, 
1  Met.  (Mass.)  294. 
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mortgagor  unsecured  by  an  instrument  within  the  provi- 
sions of  the  Act  as  against  the  rights  of  others,  (k) 

A  creditor,  of  course,  is  not  prevented  from  taking 
advantage  of  the  non-registry  of  an  instrument  under  the 
Act,  for  the  reason  that  at  the  time  his  debt  was  contracted, 
he  knew  that  his  debtor  had  given  a  bill  of  sale  of  his  goods 
and  chattels  (I)  There  is  a  statutory  distinction  between 
"  creditors  "  and  "  subsequent  purchasers  and  mortgagees." 
The  words  "good  faith"  affect  only  the  latter  two  classes 
of  persons,  and  have  no  reference  whatsoever  to  creditors, 
hence  a  mortgage  is  void  as  against  creditors  without  any 
qualification  by  reason  of  the  words  "  good  faith."  (m) 

In  the  case  of  two  mortgages  to  which  the  statute  does 
not  apply,  of  course  preference  is  given  according  to  priority 
of  execution :  but,  if  the  statute  does  apply  to  two  mortga- 
ges, neither  of  which  is  registered,  then,  if  the  second 
mortgage  is  taken  in  good  faith,  the  curious  effect  is  pro- 
duced that  the  second  mortgage  has  priority  over  the  first, 
though  both  unrecorded.  The  reason  of  this  is  because  the 
statute  so  states,  namely  that  such  a  mortgage  shall  be 
void  as  against  *  *  subsequent  mortgagees.  It  does 
not  say,  void  as  against  a  subsequent  mortgagee  who  has 
registered  his  mortgage,  but  simply  that  as  against  such 
mortgagee  it  shall  be  void. 

"  The  clear  direction  of  the  Act  is  that  a  prior  mortgage, 
unregistered,  shall  be  '  absolutely  void  as  against '  subse- 
quent mortgagees  in  good  faith.  We  are  asked  to  say  that 
this  result  shall  not  follow  unless  such  subsequent  mort- 
gagee shall  obtain  a  priority  in  the  registration  of  bis 
mortgage.    But  we  cannot  say  this,  because  the  statute 

(k)  Cheesworth  v.  Hunt,  5  C.  P.  D.  26. 

(I)  Edwards  v.  Edwards,  L.  R.  2  Ch.  D.  291. 

(m)  Farmers*  L.  dt  T.  Go.  v.  Hendrickson,  supra :  Stevens  v.  Buffalo  dt  N. 
Y.  CityR.  R.  Co.,  31  Barb.  (N.  Y.)  590:  Sayre  v.  Hewes,  32  N.  J.  Eq.  652, 
«56. 
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says  just  the  reverse.  The  statute  prescribes  but  a  single 
condition  to  give  a  second  mortgage  priority  over  a  first 
unregistered  mortgage,  namely,  bona  fides,  in  the  party 
taking  it ;  it  is  not  therefore,  in  the  competence  of  the 
court  to  require  the  performance  of  a  second  condition, 
namely  that  such  second  instrument  must  be  put  first  upon 
the  record."  (n) 

(8)  As  to  valuable  considerations,  see  ante  Chapter  III, 
p.  72,  and  p.  82  et  sequitur. 


Sale  of  goods     9  Every  sale  (1)  of  goods  and  chattels,  (2)  not  aooom- 
not  attended  panied  by  an  immediate  delivery,  and  followed  by  an  actual 
erv  shalVbe*11^  continued  change  of  possession  (3)  of  the  goods  and 
registered,     chattels  sold,  shall  be  in  writing,  (4)  and  such  writing  shall 
or  else  void   be  a  conveyance  under  the  provisions  of  this  Act,  (5)  and 
asagainst     gnaii  ^  accompanied  (6)  by  an  affidavit  of  a  witness  thereto 
£     of  n'      of  the  due  execution  thereof,  (7)  and  an  affidavit  of  the  bar- 
vendor,  gainee,  (8)  or  his  agent  duly  authorized  in  writing  to  take 
the  conveyance  a  copy  of  which  authority  shall  be  attached 
to  the  conveyance,  (9)  that  the  sale  is  bona  fide  for  good  con- 
sideration, (10)  [as  set  forth  in  the  said  conveyance]  and  not 
for  the  purpose  of  holding  or  enabling  the  bargainee  to  hold 
the  goods  mentioned  therein{against  the  creditors  of  the  bar- 
gainor, (11)  and  the  conveyance  and  affidavits  shall  be  reg- 
istered as  hereinafter  provided,  (12)  within  five  days  from 
the  executing  thereof,  (13)  otherwise  the  sale  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  bargainor,  and  as 
against    subsequent    purchasers    or   mortgagees   in  good 
faith  (14).    R.  S.  O.  1887,  c.  119,  s.  5. 

♦ 

(1)  In  all  instances  in  which,  for  a  valuable  consider- 
ation, the  absolute  beneficial  interest  passes  from  seller  to 
buyer,  there  exists  a  sale  within  the  meaning  of  this 
section,  (a)     The  question  of  property  passing  is  generally 


(n)  De  Courcey  v.  Collins,  21  N.  J.  Eq.  357. 

(a)  Stephenson  v.  Rice,  24  U.  C.  C,  P.  245 ;  2  Bl.  446 ;  2  Kent,  615, 11th 
Ed  :  Williamson  v.  Berry,  8  How  (U.  S.)  544  :  Gardner  v.  Lane,  12  Allen. 
39. 
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one  of  intention,  (b)    To  constitute  a  valid  sale,  there  most 
be  a  concurrence  of  the  following  elements,  viz. : 

(i.)  Parties  competent  to  contract. 

(ii.)  Mutual  assent. 

(iii.)  A  thing,  the  absolute  or  general  property  in  which 
is  transferred  from  the  seller  to  the  buyer ;  and 

(iv.)  A  price  in  money  paid  or  promised,  (c) 

The  words  "  every  sale  "  are  in  no  way  restrictive,  and 
embrace  sales  upon  trusts,  as  well  as  others,  assignments 
or  sales,  absolute  or  conditional,  subject  or  not  subject  to 
any  trusts,  bills  of  sale,  transfers,  grants,  declarations  of  trust 
without  transfers,  and  other  assurances  of  goods  and  chat- 
tels, agreements  for  future  bills  of  sale,  and  covenants  for 
right  to  take  possession ;  but  it  cannot  be  said  that  instru- 
ments of  such  wide  a  nature  as  come  within  this  definition, 
are  all  within  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 
Sales  that  are  revocable  in  their  nature  are  not  so,  nor  are 
sales  which  provide  for  an  interest  remaining  in  the  vendor 
in  the  character  of  cestui  que  trust. 

This  section  means  and  contemplates  a  bona  fide  bargain 
and  sale  of  goods  for  a  good  consideration  moving  from  the 
purchaser  or  bargainee  to  the  seller  or  bargainor,  (d)  The 
sale  must  Ije  by  the  owner  of  the  goods,  hence  a  sale  by  a 
landlord  or  other  public  officer  to  a  mortgagee,  of  goods 
already  under  mortgage  to  such  mortgagee,  is  not  within  the 
Act.  (e)  Yet  it  might  be  held  that  a  sale  by  an  auctioneer, 
and  the  entry  in  his  book,  is  within  the  Act.  ( f)  An  inven- 
tory of  goods  with  receipt  for  purchase  money  attached,  the 
vendor  .remaining  in  possession  of  the  goods  is  a  sale  ia 

(b)  Ogg  v.  Skater,  L.  R.  10  C.  P.  159 :  Stevenson  v.  Rice,  supra, 

(c)  Benj.  on  Sales,  2. 

(d)  Robertson  v.  Thomas,  8  O.  R.  20. 

(e)  Severn  v.  Clarke,  30  C.  P.  363. 

(/)  In  re  Roberts,  Evans  v.  Roberts  :  2  B.  A  C.t  829  :  8  D.  &  R.  611. 
B.M.  24 
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writing  within  the  Act ;  but  it  must  amount  to  an  assurance 
of  the  chattels  at  law  or  in  equity,  (g)  Whilst  the  Imperial 
Act,  17  &  18  Vic,  cap.  36,  excepts  from  its  operation 
assignments  for  the  benefit  of  creditors,  (h)  our  statute 
gives  no  indication  of  what  it  includes,  except  what  can  be 
gathered  from  the  words  "  every  sale  of  goods  and  chattels/' 
and  it  was  at  one  time  supposed  to  be  the  law  that  assign- 
ments for  the  benefit  of  creditors  were  comprehended  by 
the  statute,  (t)  but  this  cannot  now  be  said  to  be  the  case, 
for  an  assignment  made  for  the  benefit  of  creditors  is  a 
trust  conveyance,  (j )  determinable  in  its  nature  on  pay- 
ment of  fcthe  creditors,  and  the  debtor  is  entitled  to  be 
revested  with  the  whole  of  the  estate  he  had  assigned, 
upon  the  payment  of  his  debts,  and  until  the  assignment 
has  been  closed  he  is  interested  as  a  cestui  que  trust  in  the 
property  transferred  and  in  its  due  administration. 
"  There  cannot  be  any  two  conveyances  more  dissimilar  in 
their  intent  and  operation  than  a  sale  such  as  the  statute 
refers  to,  and  an  assignment  made  for  the  benefit  of  credi- 
tors ;"  (k)  but  as  the  earlier  cases  were  over-ruled  by 
Robertson  v.  Thomas,  so  was  this  case  in  turn  over-ruled  by 
Whiting  v.  Hovey,  (I)  and  the  law  settled  to  be  that  until 
the  passing  of  48  Vic.  cap.  26,  0. ;  (m)  assignments  for  the 
benefit  of  creditors  were  within  the  Act  relating  to  chattel 
mortgages  and  bills  of  sale. 

(g)  Ex  parte  Cooper,  in  re  Baum,  L.  R.  10  Ch.  D.  313  :  Ex  parte  O'Ddl 
in  re  Walden,  L.  R.  10,  Ch.  1  >.  76  :  but  see  Marsden  v.  Meadows,  L.  B.  7 
Q.  B.  D.  80:  Woodgate  v.  Godfrey,  L.  R.  6  Ex.  D.  24:  North  Central 
Wagon  Co.  v.  Manchester,  Sheffield  dt  Lincolnshire  R.  Co.,  L.  R.  35  Ch.  D. 
191. 

(h)  Baldero  v.  London  &  Westminster  Discount  Co.,  L.  R.  5  Ex.  B.  47. 

(0  Hew ard  v.  Mitchell,  11  U.  C.  Q.  B.  625 :  Perrin  t.  Davis,  9  C.  P.  147 : 
Arnold  v.  Robertson,  8  C.  P.  147:  Maulson  v.  Joseph,  8  C.  P.  15 :  Taylor 
v.  Whittemore,  10  U.  C  R.  440 :  Olmstead  v.  Smith,  15  U.  C.  R.  426. 

U)  See  Coburn  v.  Collins,  L.  R.  35  Ch.  D.  873. 

(k)  Wilson,  C.J.,  Robertson  v.  Thomas,  8  O.  R.  24. 

(I)  13A.R.7. 

(m)  R.  B.  0. 1887,  cap.  124,  sec.  2,  et  seq. 
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A  bill  of  sale,  by  the  sheriff,  of  an  execution  debtor's 
goods  to  a  purchaser,  whether  he  be  plaintiff  in  the  execu- 
tion or  not,  is  not  within  the  operation  of  the  Act.  (n)  The 
statute,  not  applying  to  bills  of  sale  made  by  the  sheriff, 
what  rights  have  creditors  of  the  execution  debtor,  when 
the  latter,  after  the  sheriff's  sale,  continues  in  possession, 
as  theretofore  ?    To  ascertain  this,  reference  must  be  had 
to  the  common  law.  (o)     In  case  goods  are  left  in  the  pos- 
session of  a  debtor,  it  is  a  question  for  a  jury,  whether  the 
transaction  was  fair  or  fraudulent ;  whether  it  was  a  bona 
fide  sale,  and  the  money  really  paid  by  the.  purchaser  or 
whether  it  was  in  fact  paid  by  the  debtor,  and  whether  it 
was  a  colourable  transaction  ;  ( p)  in  Edwards  v.  Harben,  (q) 
the  court  were  all  of  the  opinion  that  "  if  there  be  nothing 
but  the  absolute  conveyance  without  the  possession  that,  in 
point  of  law,  was  fraudulent."     But  in  Kidd  v.  Rawlin- 
son, (r)  Lord  Eldon  pointed  out  the  difference  between 
Edwards  v.  Harben  (which  was  cited  as  an  authority),  and 
Kidd  v.  Rawlinson.    In  the  former  case,  the  transaction  was 
between  the  debtor,  himself  and  his  creditor,  in  the  latter 
case  it  was  not  so,  but  the  goods  were  purchased  at  a  public 
sale  by  a  person  who  had  never  acquired  the  character  of 
a  creditor,  and  were  then  lent  to  the  original  owner  for  a 
temporary  and   honest  purpose.     The   facts  in  Kidd  v 
Rawlinson  were  as  follows: — "An  execution  having  issued 
against  the  goods  of  one  Auburn,  his  furniture  was  taken 
and  put  up  for  sale  by  the  sheriff  of  Surrey.     The  plaintiff, 
who   was  Auburn's   brother-in-law,  but    not  a  creditor, 
became  the  purchaser,  and  a  bill  of  sale  was  made  to  him. 

(n)  KiMock  v.  JarvU,  6  U.  C.  C.  P.  393 :  and  see  Woodgatc  v.  Godfrey, 
L.  R.  4  Ex.  D.  59,  L.  R.  5,  Ex.  D.  24. 

(o)  JPaterson  v.  Maugfian,  39  U.  C.  Q.  B.  371 :  Baldwin  v.  Benjamin,  16 
TJ.  C.  Q.  B.  62. 

{p)  Latimer  v.  Batson,  4  B.  <fe  C.  652. 

(g)  2  T.  R,  587. 

(r)  2  B.  A  P.  59. 
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He  allowed  Auburn  to  keep  possession  so  as  to  be  able  to 
carry  on  his  business  ;  but  Auburn,  afterwards  being 
arrested  for  debt,  made  a  bill  of  sale  to  the  defendant,  who 
took  possession  and  sold,  after  having  received  a  notice 
from  the  plaintiff  of  the  latter's  prior  title.  On  an  action 
by  the  plaintiff  for  money  had  and  received  by  the  defen- 
dant, Lord  Eldon  desired  the  jury  to  say  what  they  con- 
sidered was  the  object  of  the  bill  of  sale,  and  whether  there 
was  any  fraud  between  the  plaintiff  and  Auburn,  and  they, 
being  of  opinion  that  there  was  no  fraud,  but  that  it  was 
intended  that  the  bill  of  sale  should  be  a  security  for  the 
money  advanced  to  the  sheriff,  the  plaintiff  got  a  verdict'* 
It  follows  then,  that  if  goods,  sold  at  a  sheriff's  sale,  be  left 
in  the  possession  of  the  execution  debtor,  unless  the  tran- 
saction be  a  fraudulent  and  colourable  one,  the  real  owner, 
who  purchased  at  the  sale,  cannot  be  defeated  in  his  title, 
from  the  fact  alone  of  possession  continuing  with  the  exe- 
cution debtor.  And  if  fraud  exist,  filing  the  bill  of  sale, 
according  to  the  statute,  will  not  better  the  transaction,  for 
the  Act  is  not  intended  to  make  valid  an  invalid  transaction. 

Where  a  mortgagee  sells  the  goods  of  a  mortgagor,  under 
a  power  of  sale  contained  in  the  mortgage,  and  executes  to 
the  purchaser  a  bill  of  sale  of  the  goods,  the  purchaser, 
although  he  permit  the  mortgagor  to  remain  in  possession 
as  formerly,  is  not  required  to  register  his  bill  of  sale  as 
against  the  mortgagor,  or  as  against  the  latter's  creditors  or 
purchasers,  or  subsequent  mortgagees  from  him  in  good 
faith.  No  one  in  that  character  would  come  within  the 
protection  of  the  Act,  because  the  Act  refers  to  creditors  of 
the  bargainor,  subsequent  purchasers  from  him,  or  his 
mortgagees  in  good  faith,  and  the  bargainor  in  such  a  case 
is  not  the  mortgagor,  but  the  mortgagee.  (*) 

(»)  Carlisle  v.  Tait,  1  A.  R.  10 :  Coobton  v.  Swire,  9.  App.  cases,  H.  L. 
663. 
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If  the  sale  is  by  a  landlord  or  other  public  officer  of  goods 
already  mortgaged,  "  there  is  nothing  to  prevent  the  mort- 
gagee from  baying  just  as  any  stranger  might  do,  and 
standing  upon  his  right  as  purchaser,  but  if  he  chooses  to 
buy  as  a  mortgagee  merely  to  protect  his  interest  or  to  treat 
his  mortgage  as  still  subsisting  he  may  do  so,  the  effect 
being  that  the  mortgagor's  right  to  redeem  still  con- 
tinues,  (t)  and  the  sale  is  not  one  that  requires  a  bill  of  sale 
thereof  to  be  executed  and  registered  under  the  Act.  (u) 

A  sale  of  goods  which  are  in  the  hands  of  a  warehouse- 
man, who  becomes  the  agent  of  the  transferee,  and  agrees 
to  hold  the  goods  for  him,  is  not  a  sale  within  the  Act,  so 
as  to  require  registration  of  the  instrument  of  sale,  (v) 
Nor  is  a  sale  of  growing  timber,  (w)  In  practice  an  agree- 
ment frequently  met  with  is  one  between  father  and  son, 
whereby  the  former  when  leasing  his  farm  to  his  son,  gives 
to  the  latter  the  use  and  enjoyment  of  the  stock  and  imple- 
ments, with  power  to  sell  and  dispose  of  them  as  he  might 
think  desirable,  but  at  the  conclusion  of  the  lease  or  other 
sooner  determination  of  the  term,  the  son  agrees  to  leave 
other  stock,  etc.,  of  equal  value  upon  the  place.  Whether 
such  an  agreement  amounts  to  a  sale  or  not,  and  in  conse- 
quence within  the  statute  without  change  of  possession, 
etc.,  there  appears  at  least  to  have  been  some  doubt,  (x) 

(2)  For  what  are  goods  and  chattels,  see  ante  chapter  on 
11  Goods  and  Chattels, "  p.p.  31,  36,  and  p.  294. 

(3)  For  information  as  to  the  construction  of  the  words, 
"  not  accompanied  by  an  immediate  delivery,  and  followed 

(«)  Severn  v.  Clarke,  30  C.  P.  372. 
(u)  Severn  v.  Clarke*  supra, 
(v)  Jones  v.  Henderwn,  3  Man.  L.  B.  433 
(w)  Steinhoff  v.  McRae,  13  O.  R.  546. 
(x)  Oliver  v.  Newhotue,  8  A.  B.  12 
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by  an  actual  and  continued  change  of  possession,"  see  ante 
section  1,  note  5,  p.  297. 

(4)  It  is  difficult  to  imagine  what  reason  the  Legislature 
had  in  providing  that  the  sale  "  shall  be  in  writing/'  more 
especially  as  the  words  do  not  appear  in  the  first  section 
relating  to  mortgages.  The  word  "  writing n  includes 
words  printed,  painted,  engraved,  lithographed,  and  other- 
wise traced  or  copied,  (y)  If  the  words  "shall  be  in 
writing,"  were  omitted,  could  a  sale  of  chattels  by  parol 
without  a  change  of  possession  be  held  valid,  when  the  Act 
requires  every  sale  to  be  registered  ?  The  requirements  of 
the  Act  could  not  be  complied  with,  if  the  sale  be  by  parol, 
and  it  would  be  no  answer  to  make,  that  because  registra- 
tion was  impossible,  it  therefore  becomes  unnecessary,  (z) 

(5)  The  writing  shall  comply  with  all  the  provisions  of 
the  Act. 

(6)  See  section  1,  note  9,  p.  322. 

(7)  The  affidavit  of  execution  need  not  be  by  a  subscrib- 
ing witness,  (a)  and  it  need  not  be  made  upon  the  same  day 
as  the  bill  of  sale  is  executed,  but  will  be  sufficient  if  made 
at  any  subsequent  period,  in  time  to  file  the  instrument 
within  the  five  days  limited  by  statute  for  that  purpose, 
and  it  is  no  objection  to  the  affidavit  that  it  does  not  state 
the  date  of  the  bill  of  sale,  or  on  what  day  it  was  executed,  (b) 
It  does  not  follow  that  any  one  connected  with  the  bar- 
gainee is  disqualified  from  being  a  witness,  but  certainly  it 
would  be  indelicate,  and  possibly  illegal  for  the  bargainee 
himself  to  be  the  witness,  (c)     The  affidavit  ought  to  do 

(y)  Rev.  Stat.  Ont.,  1887,  cap.  1,  sec.  8,  sub-sec.  14. 
{z)  Cummings  v.  Morgan,  12  U.  C.  Q.  B.  at  p.  567. 
(a)  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 
(6)  McLeod  v.  Fortune,  19  U.  C.  Q.  B.  100. 
(c)  Seal  v.  Claridge,  7  Q  B.  D.  516. 
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more  than  verify  the  signature  of  the  witness;  such  an 
affidavit  is  quite  consistent  with  the  person  taking  it,  not 
having  witnessed  the  execution  at  all.  It  should  also  shew 
that  the  deponent  was  present  and  saw  the  execution,  (d) 

(8)  For  affidavit  of  bargainee  see  also  ante  section  1, 
note  11,  p.  328.  As  power  is  given  by  section  1,  to  an 
agent  of  a  mortgagee  to  make  the  affidavit  of  bona  Jides, 
so  by  the  statute,  is  power  given  to  the  agent  of  the  bar- 
gainee to  make  a  similar  affidavit. 

If  any  doubt  ever  existed,  as  to  the  power  of  one  of  several 
bargainees  to  make  the  affidavit,  this  doubt  has  been 
removed  by  legislation ;  (e)  but  it  cannot  properly  be  said 
that  a  doubt,  sufficient  to  produce  legislation,  ever  did 
exist.  (/)  The  affidavit  can  be  made  by  one  of  two  bar- 
gainees, when  the  conveyance  is  to  two  jointly,  and  the 
consideration  is  made  up  of  two  debts  due  to  the  vendees 
separately,  (g)  And  it  is  also  sufficient  if  made  by  the 
agent  of  the  bargainees. 

(9)  Under  this  section,  not  only  must  the  agent's  autho- 
rity be  registered  with  the  conveyance,  but  the  words  of  the 
Act  are  that  "  it  must  etc.  be  attached  thereto/'  The  latter 
is  not  required  in  the  case  of  an  agent  of  a  mortgagee, 
taking  the  affidavit  under  sec.  1.  but,  in  the  case  of  amort- 
gage,  the  agent  is  required  by  statute  to  be  aware  of  all  the 
circumstances  connected  with  the  transaction,  a  require- 
ment not  expressed  to  be  necessary  in  the  agent  of  the  bar- 
gainee under  this  section ;  though,  however  possible  it  might 
be  for  an  agent  properly  acting  under  this  section,  not  to 
be  fully  aware  of  all  the  circumstances  in  connection  with 

(d)  Ford  v.  Kettle,  9  Q.  B.  D.  139  :  see  farther  section  1,  ante  note  (9), 
p.  322,  et  *eq. 

(e)  See  post.  sec.  7. 

If)  Heward  v.  Mitchell,  11  U  C.  Q.  B.  625  :  Olmtead  v.  Smith,  15  U.  C. 
Q.  B.  421. 
(g)  McLeod  v.  Fortune,  19  U.  C.  Q.  B.  100. 
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the  taking  of  the  conveyance,  it  would  be  difficult  to 
perceive  how  he  could  honestly  make  the  affidavit  without 
possessing  a  full  knowledge  of  all  the  circumstances.  By 
48  Vic.  cap.  15.  0.,  (h)  it  was  enacted  that  an  agent  might 
on  and  after  the  first  day  of  October,  1880,  take  a  particular 
conveyance  under  the  Act,  on  a  general  authority  from 
his  principal  to  take  all  conveyances,  under  this  Act,  for 
him. 

(10)  The  affidavit  of  bona  fides  must  state : 

(i.)  That  the  sale  is  bona  fide  and  for  good  consideration, 

as  set  forth  in  the  conveyance. 

(ii.)  That  it  is  not  for  the  purpose  of  holding  or  enabling 

the  bargainee  to  hold  the  goods  mentioned  therein,  against 

the  creditors  of  the  bargainor. 

Not  only  is  it  necessary  that  the  sale  should  be  bom 
fide,  but  it  must  be  for  good  consideration,  so  when  the 
affidavit  accompanying  the  assignment  states  that  it 
" was  made  bona  fide"  but  omits  the  words  " for  good 
consideration,"  the  assignment  cannot  be  upheld ;  (i)  and 
the  words  "  that  the  bill  of  sale  was  executed  in  good  faith, 
and  for  good  consideration,"  when  the  affidavit  should  state 
that  the  sale  is  bona  fide  and  for  good  consideration  renders 
the  instrument  invalid.  ( j ) 

The  bona  fides  to  be  considered  is  that  of  the  person 
from  whom  the  consideration  moved,  (fc)  but  recent  legis- 
lation practically  disregards  the  intent,  and  looks  more  to 
the  effect  of  a  sale :  hence,  it  is  not  so  much  now  a  matter 

{h)  Now  see  post,  sec.  26. 

(t)  Mason  v.  Thomas,  23  U.  C.  Q.  B.  805 :  Holme$  v.  Penny,  3  K»y  A  J. 
90 :  3  Jut.  N.  S.  80 :  26  L.  J.  Ch.  179. 

U)  Boynton  v.  Boyd,  12  U.  C.  C.  P.  337. 

(*)  Per  Wood,  V.C. :  Holmes  v.  Penny,  3  K.  &  J.  90 :  see  also  Thompson 
v.  Webster,  4  Drew.  628 :  4  DeG.  A  Jo.  600 :  7  Jur.  N.  8.  H.  L.  631 :  Cor- 
nish v.  Clarke,  L.  R.  14  Eq.  184. 
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of  concern  with  whom  the  bona  fides  rests.  This  legislation, 
however,  is  only  applicable  to  those  sales  made  by  persons 
at  a  time,  when  they  are  in  insolvent  circumstances,  or 
unable  to  pay  their  debts  in  full,  or  know  that  they  are  on 
the  eve  of  insolvency.  All  such  sales  are  utterly  void  if 
their  effect  is  to  defeat,  delay  or  prejudice  their  creditors.  (I) 
When  the  transaction  is  one  without  the  pale  of  the  statute 
E.  S.  0. 1887,  cap.  124,  then  the  recognized  rule  of  looking 
into  the  motive  which  governs  the  bargainee  in  the  trans- 
action, is  the  one  to  be  applied,  (m) 

The  conveyance  must  show  the  true  and  full  consider- 
ation for  which  it  is  given.  Hence  it  was,  that  an  assign- 
ment registered  under  the  statute,  for  the  nominal  con- 
sideration of  five  shillings,  with  a  separate  declaration  of 
trust,  referred  to,  and  forming  part  of  the  instrument,  but 
not  registered,  was  held  invalid,  (w) 

Marriage,  being  the  most  valuable  of  all  considerations, 
is  the  highest  consideration  recognised  by  law,  (o) "  and  one 
which  it  is  the  policy  of  the  law  to  give  paramount  force 
to,"(p)  and  is  a  good  consideration  for  a  conveyance  under 
the  statute,  (q)    But  a  blood  consideration,  or  a  consider- 


(0  R.  S.  0. 1887,  cap.  124,  sec.  2 :  for  the  exceptions  under  the  statute 
see  R.  S.  0. 1887,  cap.  124,  sec.  3,  sub-sees.  1,  2  <fc  3  :  and  see  ante  Chap. 
VII.,  p.  179  et  seq. 

(m)  See  ante  Chapter  on  I  rand,  p.  94. 

(n)  Fraser  v.  Gladstone,  11  U.  C.  C.  P.  125 :  Arnold  v.  Robertson,  8  U.  0. 
C.  P.  147. 

(o)  Townshend  v.  Windham,  2  Ves.  Sen.  4  :  Ford  v.  Stuart,  15  Beav.  495, 
499 :  1  Bl.  Com.  421 :  Dalrymple  v.  Dalrymple,  2  Hagg.  Con.  54,  62 ;  1 
Broom  Com.  523  :  2  Steph.  Com.  260. 

(p)  May  on  Fraudulent  Conveyances,  315. 

{q)  Leys  v.  McPherson,  17  U.  C.  C.  P.  266  :  see  ex  parte  Marsh,  1  Atk.  158  : 
Brown  v.  Jones,  1  Atk.  187 :  Lanoy  v.  Duke  of  Athol,  2  Atk.  445 :  Champion 
v.  Cotton,  17  Ves.  264 :  Colombine  v.  Penhall,  1  Sm.  <fc  G.  240 :  Fraser  v. 
Thompson,  1  Giff.  49 :  Bulmer  v.  Hunter,  L.  R.  8  Eq.  46 :  Re  Clint,  L.  R. 
17  E.  115 :  Russell  v.  Hammond,  1  Atk.  16 :  Arundell  v.  Phipps,  10  Ves. 
139 :  Ward  v.  Shallet,  2  Ves.  18 :  Ramsden  v.  Hylton,  2  Ves.  808. 
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ation  of  natural  love  and  affection,  is  not  a  good  consider* 
ation  within  the  Act.  (r) 

(11)  The  words  "not  for  the  purpose  of  holding  or 
enabling  the  bargainee  to  hold  the  goods,  etc.,  against  the 
creditors  of  the  bargainor/'  must  be  read  as  meaning,  "  that 
the  bargainee  should  swear,  that  the  object  of  the  convey- 
ance was,  not  merely  to  enable  him  to  protect,  or  hold 
fraudulently  or  colourably  the  goods  for  the  benefit  of  the 
bargainor  against  his  creditors."  (t)  Where  an  affidavit, 
accompanying  an  assignment  for  registration,  stated  thatthe 
deed  Was  not  made  for  the  purpose  of  enabling  the  assignor, 
instead  of  the  assignee  as  required  by  statute,  to  hold  the 
goods,  against  the  creditors,  the  assignment  was  held  bad ; 
for,  though  it  might  be  a  mere  clerical  error,  the  court,  by 
accepting  such  an  affidavit,  might  be  assisting  in  an  unin- 
tentional evasion  of  the  statute. 

Though  the  statute  mentions  the  words  "  goods,"  still 
an  affidavit  of  bona  fides  will  be  sufficient  when  for  "  goods" 
the  words,  "  the  estate  and  effects  mentioned/'  are  substi- 
tuted therein,  the  latter  words  being  more  comprehensive 
than  the  former,  (t)  Though  there  be  two  bargainees,  and 
the  affidavit  of  bona  fides  states  that  the  "  conveyance  was 
not  for  the  purpose  of  enabling  the  bargainee  to  hold  the 
goods  against  the  creditors,"  etc.,  the  instrument  will  not 
be  made  void ;  (u)  but  should  the  word  "  creditor  "  instead 
of  "creditors"  be  written  in  the  affidavit  the  conveyance 
is  void,  (v) 

(12)  The  conveyance,  with  the  affidavit  of  bona  jide*f 
and  affidavit  of  execution,  shall  be  registered  as  provided 

(r)  Matthews  v.  Fearer,  1  Cox,  280 :  Twyne's  ease,  3  Rep.  80 :  1  Sm.  L. 
C.  1 :  see  farther  Chapter  on  Consideration,  p.  72,  ante, 
(s)  Arnold  v.  Robertson,  8  U.  C.  C.  P.  147. 
(t)  Mason  v.  Thomas,  28  U.  C.  Q.  B.  305. 
(u)  Tyas  v.  McMaster,  8  U.  C.  C.  P.  446. 
(v)  Harding  v.  Knowlson,  17  U.  C.  Q.  B.  664  :  see  sec.  2,  p.  333. 


Digitized  by 


Google 


SECTION  5.  879 

by  section  8,  post.  The  question  whether  a  copy  of  a  bill 
of  sale,  with  the  necessary  affidavits,  can  be  filed  under 
this  section,  in  substitution  of  the  bill  of  sale  itself,  came 
up  for  the  opinion  of  the  court  in  Harris  v.  Com.  Bank,  (w) 
McLean,  J.,  there  concurring  with  Robinson,  G.J.,  in  his 
remarks,  that  this  section  should  be  read  in  conjunction 
with  section  one  and  other  sections  of  the  statute,  all  of 
which  bore  upon  the  question.  Robinson,  G.J.,  in  that 
case  said,  "We  must  consider  that  the  copy  will  give  as 
fall  information  of  the  fact  of  the  assignment,  and  of  the 
contents,  as  the  original  deed  would  do,  though  the  oppor- 
tunity is  not  afforded  of  inspecting  the  signatures  of  the 
parties,  which  is  not,  however,  the  object  of  any  of  our 
registry  laws."  Burns,  J.,  on  the  other  hand,  was  of 
opinion  that  the  registering  a  copy  was  not  a  compliance 
with  the  Act.  The  IS  &  14  Vic.  cap.  62,  which  put  sales 
upon  the  same  footing  with  mortgages,  as  to  registration, 
amended  12  Vic.  cap.  74,  by  adding  to  section  one  the  portion 
relating  to  sales.  But  20  Vic.  cap.  8,  makes  a  distinct  and 
different  clause  of  that  part  of  the  statute  relating  to 
sales.  Under  the  repealed  Acts  the  question  never  was 
decided,  and  Burns,  J.,  in  his  judgment  says,  "  The  new 
Act  as  I  read  it,  clearly  draws  a  distinction  between  mort- 
gages and  sales.  *  *  *  This  section  applies  exclusively 
to  sales,  and  it  enacts  that  the  conveyance  shall  be 
accompanied  by  an  affidavit  of  the  bargainee  that  the  sale 
is  bonajide,  and  shall  be  registered  as  thereinafter  provided. 
Not  a  word  is  said  about  registering  a  copy,  or  any  such 
provision  with  regard  to  the  affidavit  of  execution,  as  in  the 
case  of  mortgages.  *  *  *  Whatever  may  have  been 
the  reason  for  making  the  distinction  between  mortgages 
and  sales,  it  is  apparent  to  me  that  it  exists,  and  that  the 
conveyance  or  sale  of  the  goods  must  be  registered,  and 

(w)  16  U.  O.  Q.  B.  487. 
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not  merely  a  copy.  The  affidavit  of  the  execution  filed  in 
this  instance,  is  that  of  the  execution  of  the  original,  of 
which  the  copy  annexed  purports  to  be  a  copy.  This  is  no 
compliance  with  the  provisions  of  the  second  section  of  the 
Act,  unless  that  section  is  to  have  incorporated  with  it  the 
provisions  of  the  first  section  relating  to  a  different  subject 
altogether.  No  warrant  exists  for  such  a  construction. 
In  my  opinion,  the  provisions  of  the  two  sections  are 
distinct,  and  each  complete  in  itself  without  reference  to 
the  other,  and  if  the  legislature  had  contemplated  that  a 
copy  of  the  conveyance  of  sale  might  be  registered,  instead 
of  the  original  deed,  the  section  might  either  have  referred 
to  the  other,  or  have  re-enacted  the  same  provision  with 
respect  to  the  affidavit  of  execution.  It  is  very  true  the 
second  section  does  say,  that  the  conveyance  of  sale  shall 
be  in  writing,  and  shall  be  a  conveyance  under  the 
provisions  of  the  Act ;  but  then  that  applies  to  the  deed 
itself,  what  it  shall  be,  and  not  to  any  copy,  and  cannot 
incorporate  with  it  the  idea  that  registration  is  also  part  of 
the  conveyance. 

"  It  must  be  assumed,  therefore,  as  I  take  it,  that  it  was 
intended  that  notice  to  the  public,  by  means  of  registration 
of  the  dispositions  of  property  should  be  different  without 
our  endeavoring  to  find  satisfactory  or  sufficient  reasons 
for  it." 

However,  the  decision  in  Harris  v.  Com.  Bank,  was 
followed  in  Perrin  v.  Davis,  (r)  wherein  it  was  held  that  a 
copy  of  a  bill  of  sale  may  be  filed  as  well  as  a  copy  of  a 
chattel  mortgage,  {y) 

(18)  As  to  the  period  of  five  days,  see  ante  section  1, 
note  7,  p.  316. 


«* 


(x)  9  U.  C.  C.  P.  147. 

{if)  Per  contra  Porter  v.  Dement,  85  HI.  478 :  Martden  v.  Cornell,  62  N.  Y. 
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(14)  Afl  to  creditors,  purchasers,  "etc,"  against  whom 
the  conveyance  shall  be  void.  See  ante  section  2,  note  8, 
p.  349,  and  section  4,  note  5,  p.  855,  note  6,  p.  857,  et  seq. 

•.  (1)  In  ease  of  an  agreement  in  writing  for  future  Mortgagee  of 
advances  {2)  for  the  purpose  of  enabling  the  borrower  tog00^*  *°  8e- 
enter  into  and  carry  on  business  with  suoh  advances  (8)  JJJJ1^  foJJe^! 
the  time  of  repayment  thereof  not  being  longer  than  one  nify    endors- 
year  from  the  m*Hng  of  the  agreement*  and  in  oase  of  a  ers,  etc.,  to  be 
mortgage  of  goods  and  chattels  for  securing  the  mortgagee  J^^JjLj?11^ 
repayment    of   such   advances,    or   in  case   of   a  mort-re^s 
gage  of  goods  and  chattels  for  securing  the  mortgagee 
against  the  endorsement  of  any  bills  or  promissory  notes, 
or  any  other  liability  by  him  incurred  for  the  mortgagor, 
not  extending  for  a  longer  period  than  one  year  from  the 
date  of  the  mortgage  (4)  and  in  oase  the  mortgage  is  exe- 
cuted in  good  faith  (5)  and  sets  forth  fully,  by  recital  or 
otherwise,  the  terms,  nature  and  effect  of  the  agreement  (6) 
and  the  amount  of  liability  intended  to  be  created,  (7)  and  in 
case  the  mortgage  is  accompanied  by  the  affidavit  of  a  witness 
thereto  of  the  due  execution  thereof  and  by  the  affidavit  of  the 
mortgagee,  (8)  or  in  case  the  agreement  has  been  entered 
into  and  the  mortgage  taken  by  an  agent  duly  authorized 
in  writing,  to  make  such  agreement  and  to  take  such  mort- 
gage, and  if  the  agent  is  aware  of  the  circumstances  con. 
nected  therewith,  (9)  then,  if  accompanied  by  the  affidavit 
of  suoh  agent,  (10)  such  affidavit,  whether  of  the  mortgagee 
or  his  agent,  stating  that  the  mortgage  truly  sets  forth  the 
agreement  entered  into  between  the  parties  thereto;  and 
truly  states  the  extent  of  the  liability  intended  to  be  created 
by  the  agreement  and  covered  by  such  mortgage,  and  that 
the  mortgage  is  executed  in  good  faith,  and  for  the  express 
purpose   of    securing   the   mortgagee   repayment   of   his 
advances  or  against  the  payment  of  the  amount  of  his 
liability  for  the  mortgagor,  as  the  case  may  be,  and  not  for 
the  purpose  of  securing  the  goods  and  chattels  mentioned 
therein  against  the  creditors  of   the   mortgagor,  nor  to 
prevent  such  creditors  from  recovering  any  claims  which 
they  may  have  against  the  mortgagor,  (11)  and  in  case  the 
mortgage  is  registered,  as  hereinafter  provided,— the  same 
shall  be  as  valid  and  binding  as  mortgages  mentioned  in  the 

preceding  sections  of  this  Act.  (12)    R.  S.  O.  1877,  cap.  119, 

sec.  6. 
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(1)  Until  20  Vic.  cap.  8,  the  Chattel  Mortgage  Acts  con- 
tained no  provision  for  the  giving  and  taking  of  instru- 
ments comprehended  by  this  section.  The  affidavit  of 
bona  fides,  required  by  12  Vic.  cap.  74,  and  18  &  14  Vic. 
cap  62,  was  such,  that  it  could  not  be  made,  when  the  con- 
sideration for  the  mortgage  was  a  future  advance,  or  a 
liability  incurred  by  a  person  for  the  mortgagor,  for  which 
he  himself  was  responsible,  (a) 

A  mortgage  that  is  given  to  secure  an  existing  debt  only, 
will  come  under  the  operation  of  the  first  section  of  the  Act; 
but  by  this  section,  it  is  intended  to  afford  a  mortgagor  an 
opportunity  of  securing,  by  way  of  mortgage,  advances  to 
be  made  at  a  future  time,  and  to  be  made  upon  an  agree- 
ment in  writing  to  assist  him  in  business,  or  of  indemnify- 
ing a  mortgagee  against  the  payment  by  him  of  endorse- 
ments he  may  have  given,  or  of  any  other  liability  he  may 
have  incurred  for  the  mortgagor,  (b) 

(2)  Money  to  be  advanced  was  always  a  good  considera- 
tion for  a  chattel  mortgage,  and  when  the  security  was 
upon  all  a  debtor's  personal  effects,  it  would  be  sustained, 
when  the  advances  were  bona  fide  asked  for,  and  made 
with  the  view  to  carrying  on  the  debtor's  business,  (c) 

When  the  agreement  can  be  looked  upon  as  one  really 
for  a  present  advance,  though  the  amount  is  to  be  paid  out 
as  the  mortgagor  requires  it,  then  the  mortgage  may  not 
be  within  the  operation  of  this  section,  so  as  to  require  the 
agreement  to  be  fully  set  out.  (d) 

A  deed  executed  in  pursuance  of  a  prior  agreement  by 
which  money  is  advanced,  before  the  execution  of  the  deed, 

(a)  See  Page  v.  Ordway,  40  N.  H.  253. 

(6)  Patterson,  J. A.,  Barber  v.  MacPhenon,  13  A.  R.  p.  358. 

(e)  Bittlestone  v.  Cook,  6  El.  &  Bl.  296 :  Mercer  v.  Peterson,  L.  B.  2  Kx. 
304,  L.  R.  3  Ex.  104 :  Lomax  v.  Buxton,  L.  R.  2  C.  P.  109 :  HutUm  t. 
CrutweU,  1  E.  <fc  B.  15. 

(d)  Per  Osier,  J.A.,  Parhes  v.  St.  George,  10  A.  R.  p.  538. 
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will  also  be  upheld,  as  against  creditors,  as  if  the  deed  had 
been  executed  at  the  time  of  making  the  agreement,  (e) 

There  is  nothing  more  common,  than  for  a  person  seek- 
ing assistance,  in  order  to  enter  upon  and  carry  on  busi- 
ness, to  secure  the  person  rendering  the  assistance,  whether 
it  be  in  goods,  or  in  money,  by  a  mortgage  upon  his  pro- 
perty. 

(8)  It  is  to  be  observed  that  the  statute  speaks  of  the 
advances  being  for  the  purpose  of  enabling  the  mortgagor 
to  enter  into  and  carry  on  business.  A  mortgage  is  none 
the  less  within  the  Act  because  it  omits  the  words  to  enter 
into  in  the  recital,  and  contains  only  the  words  and  carry 
on  business.  (/) 

The  purpose  of  the  future  advances  must  be,  to  enable 
the  borrower  to  carry  on  business  (g)  and  nothing  can  be 
more  fair  than  a  consideration  of  that  kind,  or  of  the  assis- 
tance by  endorsement,  or  other  liability  incurred  by  one 
person  for  another.  But,  because  under  this  section  one  is 
capable  of  giving  or  taking  a  valid  mortgage  when  no  debt 
actually  exists,  at  the  time  the  security  is  given,  it  becomes 
the  more  necessary  that  instruments  of  such  a  nature, 
should  be  watched  with  the  most  jealous  care,  and  safe- 
guards be  provided,  the  observance  of  which,  will  be 
necessary  to  their  validity.  A  compliance  with  these 
statutory  safeguards  can  never  interfere  with  an  honest 
transaction,  while  it  gives  to  the  public  that  protection 
which  it  is  the  policy  of  the  law  to  secure  against  fraudu- 
lent and  covinous  transactions.  It  is  of  the  first  necessity 
to  secure  good  faith,  "  and  prevent  error  and  imposition  in 
dealing,"  and  the  statute  therefore  makes  requisite  that 

(e)  Ex  parte  Izard,  L.  B.  9  Ch.  271 :  Ex  parte  King,  L.  R.  2  Ch.  D.  25*  : 
Ex  parte  Fiaher,  L.  R.  7  Ch.  636. 
(/)  McLean  v.  Pinkerton,  7  A.  R.  490. 
^)  Ri$k  v.  Sleman,  21  Gr.  251. 
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that  the  mortgage  should  state  the  true  consideration,  (k) 
and  should  set  forth  "  folly  by  tecital  or  otherwise,  the 
terms,  nature  and  effect  of  the  agreement,  and  the  amount 
of  the  liability  likely  to  be  created,"  besides  requiring 
affidavits  of  good  faith  to  be  made  by  parties  interested. 
No  particular;  form  of  words  is  necessary  to  create  the 
agreement  in  writing,  so  long  as  it  embraces  all  the  requi- 
sites and  formalities  of  the  Act.  Being  a  conveyance  upon 
condition,  it  is  properly  made  by  deed,  but  it  may  be 
without  deed,  (t)  There  is  no  necessity  for  its  being  made 
under  seal.  ( j ) 

(4)  This  section,  as  framed,  contemplates  two  cases 
differing  in  character,  and  makes  separate  provision  for 
each. 

These  are: 

(i.)  The  case  of  an  agreement  in  writing  for  future 
advances  for  the  purpose  of  enabling  the  borrower  to  enter 
into  and  carry  on  business,  with  such  advances,  the  time 
of  repayment  thereof,  not  being  longer  than  one  year  from 
the  making  of  the  agreement,  and  a  mortgage  of  goods  and 
chattels  for  securing  the  repayment  of  such  advances. 

(ii.)  The  case  of  a  mortgage  of  goods  and  chattels  for 
securing  the  mortgagee  against  the  endorsement  of  any 
bills  or  promissory  notes,  or  any  other  liability  by  him 
incurred  for  the  mortgagor,  not  extending  for  a  longer 
period  than  one  year  from  the  date  of  the  mortgage.  (4) 
Should  a  mortgage  be  given  for  two  purposes,  partly  by  way 
of  indemnity  under  this  section,  and  partly  as  security  for 

{h)  Arnold  v.  Robertson,  S  U.  C.  G.  P.  155:  see  ante  sec.  2,  p.  333. 
(t)  Flory  v.  Denny,  7  Ex.  581,  21  L.  J.  Ex.  223. 

(j)  Patterson  v.  Maughan,  39  U.  C.  R.  879 :  Reeves  v.  Capper,  5  Bing.  N: 
C.  136 :  Hal/penny  v.  Pennock,  33  U.  C.  R.  229  :  Gerry  v.  White,  47  Me. 

(*)  Per  Harrison,  C.J.,  O'Donohoe  v.  Wilson,  42  U.  C.  Q.  B.  333. 
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an  advance  of  money  under  section  one,  if  the  Act  is  other- 
wise complied  with,  the  mortgage  will  not  be  invalid.  The 
instrument  should  be  considered  as  divided  into  two  parts, 
relating  respectively  to  these  two  purposes,  and  as  if  each 
of  such  parts  was  a  separate  instrument ;  but  as  to  each 
part,  the  requirements  of  the  statute  must  be  carried  out 
as  if  each  part  was  in  a  separate  document.  (I) 

What  advances  are  within  the  statute  is  yet  a  matter  of 
some  doubt,  although  the  weight  of  opinion  seems  to  be 
with  the  view  that  the  Act  extends  to  advances,  either  in 
money  or  in  goods.  The  inference,  from  the  word  "  bor- 
rower," is,  that  the  advances  made  are  intended  to  be 
returned,  and  when  the  advance  is  of  goods,  not  of  money, 
the  mortgagor  does  not  usually  return  goods,  but  the  value 
of  the  goods  in  money.  "An  advance  to  a  party  may  be 
in  goods,  or  flour,  or  any  commodity,  in  which  a  person  is 
dealing,  but  the  kind  of  advance  to  be  made  under  an 
agreement  for  which  security  may  be  taken  on  goods, 
appears  to  be  an  advance  in  money,  (m)  On  the  other 
hand,  both  Burns,  J.,  and  Hagarty,  J.,  intimated  in 
"  Sutherland  v.  Nixon"  that  the  statute  was  not  confined 
to  mere  money  advances.  In  some  of  the  States  of  the 
Union  the  law  is  definitely  settled,  allowing  no  distinction 
between  money  and  merchandize.  Advances  in  either 
commodity  are  within  their  statutes.  "  So  that  a  creditor, 
who  is  a  merchant,  may  furnish  his  goods  and  wares  to 
a  certain  amount,  and  it  will  be  just  the  same  as  if 
the  money  was  advanced  with  which  to  purchase  the 
property.,,  (n) 

It  will  be  observed  that  the  words  of  the  section  are, — 
"  In  case  of  an  agreement  in  writing  for  future  advances/* 

(/)  Hughes  v.  Little,  17  Q.  B.  D.  207. 

(m)  Per  McLean,  C.J.,  Sutherland  v.  Nixon,  21  U.  C.  Q.  B.  631. 
(n)  Brook*  v.  Lester,  35  Md.  65  :  Carpenter  v.  Blote,  1  E.  D.  Smith  491. 
B.M.  25 
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therefore  a  mortgage  will  be  invalid,  as  against  creditors 
thereby  defeated,  which  is  taken,  in  great  part,  for  a  debt, 
not  yet  actually  existing,  or  for  advances,  which  the  mort- 
gagee has  not  agreed  in  writing  to  make,  but  which  he  has 
merely  talked  of  making,  and  has  not  made  when  the 
mortgage  is  executed,  (o)  The  purpose  in  view  making  the 
advances,  in  order  to  make  the  instrument  valid,  as  against 
unpaid  creditors,  must  be  to  enable  the  borrower  to  enter 
into  and  carry  on  business  with  such  advances,  (p)  If  the 
fresh  advance  was  made  by  the  lender,  with  the  intention 
of  enabling  the  borrower  to  continue  his  business,  and  if  he 
had  reasonable  grounds  for  believing  that  the  advance 
would  enable  the  borrower  to  do  so,  then  the  transaction 
will  be  upheld  under  the  insolvency  laws,  (q)  But  advances 
may  be  agreed  to  be  made  to  a  person  already  in  business, 
and  a  mortgage  given  to  secure  the  same  will  still  be  within 
the  Act.  (r)  In  another  place  is  considered  the  effect  of  a 
security  upon  all  the  debtor's  personal  estate  to  secure  a 
pre-existing  debt,  with  or  without  a  present  advance,  or 
with  or  without  a  bona  fide  intention,  that  the  business  of  the 
mortgagor  will  be  carried  on,  see  ante  p.  186, 187.  The  time 
for  the  repayment  of  the  advances  made  must  not  be  for  a 
longer  period  than  one  year  from  the  making  of  the  agree- 
ment, and  this  must  be  fully  shewn  by  recital  or  otherwise 
upon  the  face  of  the  mortgage  itself.  (*)  An  agreement  to 
repay  the  advances  "  on  demand/'  will  not  be  an  agreement 
to  repay  within  one  year.  The  word  "demand  "  may  mean 
any  time,  but  it  does  not  mean  a  stipulated  time,  and 
without  the  time  for  repayment  being  stipulated  to  be 

(o)  Robinson  v.  Patterson,  18  U.  C.  Q.  B.  55. 

(p)  Risk  v.  Sleeman,  21  Gr.  251. 

(q)  Ex  parte  Johnson,  in  re  Chapman,  26  Ch.  D.  338. 

(r)  McLean  v.  Pinkerton,  7  A.  R.  490. 

(«)  O'Donohoe  v.  Wilson,  42  U.  O.  Q.  B.  333 ;  Rough  v.  Price,  27  U.  C. 
C.  P.  309  :  Ontario  Bank  v.  Willcox,  43  U.  C.  R  460 :  May  v.  Ths  S.  L.  S. 
Co.,  45  U.  C.  R.  106  :  Barber  v.  MacPherson,  13  A.  R.  356. 
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within  the  year  the  mortgage  is  void,  (t)  Bat  where  an 
agreement  is  entered  into  for  advances  to  he  made  in  sums, 
and  at  times  specified,  and  a  mortgage  is  taken  to  secure 
their  repayment,  a  departure  from  the  agreement,  in  the 
times  and  manner  of  such  advances,  cannot  alone  defeat 
the  mortgage,  though  it  may  be  urged  to  a  jury,  as  against 
the  bona  fides  of  the  transaction,  (u) 

The  endorsement  and  liabilities,  here  referred  to,  are  past 
or  concurrent,  not  future  endorsements  or  liabilities.  The 
statute,  in  language,  applies  to  a  liability  "  incurred,"  not 
"to  be  incurred;"  it  follows, therefore,  that  a  mortgage  given 
to  secure  a  mortgagee  against  future  endorsement  or  liabil- 
ities to  be  ascertained,  is  not  within  the  operation  of  the 
Act.  (v)  Renewals  of  an  indorsement  or  undertaking  in 
respect  of  which  the  mortgage  was  made,  are  not  future 
endorsements.  "  There  is  nothing  said  in  the  statute  of  an 
agreement  to  indorse,  or  to  assume  in  the  future  any  liabil- 
ity for  the  mortgagor."  (w)  At  common  law,  such  a  mort- 
gage was  perfectly  good  and  valid,  and,  it  not  being  now  in 
any  way  controlled,  or  affected  by  the  statute,  the  parties 
to  such  an  instrument  are  not  required  to  comply  with  the 
requirements  of  the  statute  as  to  registration  and  other- 
wise, (x)  The  endorsements  and  liabilities  here  mentioned 
must  be  made  or  incurred  for  and  in  behalf  of  the  mort- 
gagor, in  order  to  bring  the  instrument  within  the  meaning 
of  the  Act.  Should  the  liability  be  incurred  for  one 
person,  and  security,  by  way  of  mortgage,  given  by  some 
one  else,  the  mortgage  then,  not  being  within  the  Act,  is 

(t)  Hetherington  v.  Groome,  L.  R.  13  Q.  B.  D.  789 :  Sibley  v.  Higgs,  L.  R. 
15  Q.  B.  D.  619 :  MelvilU  v.  Stringer,  13  Q.  B.  D.  392. 

(u)  Strange  v.  Dillon,  22  U.  C.  R.  223. 

(v)  Mathers  v.  Lynch,  28  U.  C.  Q.  B.  363  :  Turner  v.  Mills,  11  U.  C.  C.  P. 
366:  Patterson  v.  Maughan,  39  U.  C.  Q.  B.  380:  O'Donohoe  v.  Wilson,  42 
U.  C.  Q.  B.  333. 

{w)  Per  Patterson,  J.A.,  Barber  v.  MacPherson,  13  A.  R.,  at  pp.  358-9. 

(z)  Baldwin  v.  Benjamin,  16  U.  C.  R.  52. 
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not  affected  by  its  provision,  (y)  "  Where  a  security  is 
good  independently  of  the  statute,  it  will  not  be  held  void, 
unless  the  statute  clearly  apply  to  it,  and  make  it  void,  (z) 
The  statute  imperatively  requires  that  the  liability, 
incurred  by  endorsement  or  otherwise,  shall  be  limited 
in  duration  to  a  period  of  one  year  from  the  date  of  the 
mortgage,  and  the  instrument  must  shew,  on  its  face,  that 
the  notes  endorsed,  or  any  renewals  thereof,  will  fall  due 
within  the  year,  otherwise  the  mortgage  will  be  invalid  as 
against  creditors  or  purchasers,  (a)  and  so  strict  is  the 
law  in  this  regard  that  the  days  of  grace  on  a  promisory 
note  are  counted,  and  if  they  extend  the  liability  over 
the  year,  the  mortgage  is  bad.  (b)  Hence,  where,  in  a 
chattel  mortgage  to  secure  the  plaintiff,  the  mortgagee, 
against  certain  notes,  on  which  he  was  an  endorser,  the 
notes  were  set  out,  and  were  all  payable  within  the  year; 
but,  in  the  recital,  the  mortgage  was  stated  to  be  executed 
not  only  as  security  against  these  notes,  but  also  against 
any  note  or  notes  thereafter  to  be  endorsed  by  the  plaintiff 
for  the  mortgagor's  accommodation,  by  way  of  renewal  of 
the  said  recited  note,  or  otherwise,  howsoever,  and  the 
proviso  was,  for  the  payment  of  the  said  notes,  and  all  and 
and  every  other  note,  or  notes  which  might  thereafter  be 
endorsed  by  the  mortgagee  for  the  plaintiff  by  way  of 
renewal  of  the  aforesaid  note  or  otherwise,  and  the 
covenant  was  to  pay  the  said  note,  and  all  future  and 
other  promisory  notes  which  the  said  mortgagee  should 
thereafter  endorse  for  the  accommodation  of  the  mort- 

(y)  Baldwin  v.  Benjamin,  16  U.  C.  R.  52:  Valentine  v.  Smith,  9  U.  C.  C. 
P.  59 :  Mathers  v.  Lynch,,  28  U.  C.  R.  354  :  Walker  v.  Niles,  18  Gr.  210: 
Clarke  v.  Bates,  21  U.  C.  C.  P.  348. 

(*)  Per  Harrison,  C.J.,  Paterson  v.  Manghan,  39  U.  C.  R.  379. 

(a)  Ontario  Bank  v.  Wilcox,  43  U.  C.  Q.  B.  460;  Kough  v.  Price,  27  U. 
C.  C.  P.  309 :  May  v.  The  Security  L.  db  S.  Co.,  45  U.  C.  R.  106 :  Barber  v. 
MacPherson,  13  A.  R.  356. 

(b)  Elliott  v.  Gladstone,  5  C.  L.  Times  405. 
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gagor,  it  was  held  that  the  mortgage  was,  on  its  face, 
invalid  in  not  shewing  that  the  liability  of  the  mortgagor 
was  limited  in  duration  to  one  year  as  required  by  Con. 
Stat.  U.  C.  cap.  45,  sec.  5.  (c) 

(c)  Kough  v.  Price,  27  U.  C.  C.  P.  325 ;  Out.  Bank  v.  Wilcox,  43  U.  C. 
Q.  B.  460:  May  v.  The  Security  L.  db  S.  Co.,  45  U.  C.  R.  106  :  Barber  v. 
MacPherson,  13  A.  R.  356. 

Such  appears  to  be  the  settled  law,  but  because  the  evident  intention 
of  the  statute,  perhaps  more  than  the  statute  itself,  has,  in  this  partic- 
ular, to  do  with  the  law  as  so  often  judicially  pronounced,  and  because 
the  circumstance  of  the  liability  being  extended  beyond  the  year,  not 
being,  in  some  of  the  oases,  entirely  the  ratio  decidendi,  the  writer 
ventures  to  transcribe  from  the  C.  L.  Times,  vol.  I.  p.  137,  the  following 
views  entertained  by  some,  and  which,  though  appearing  to  be  incorrect, 
are  yet  formed  without  doing  much  violence  to  the  established  rule  for 
the  construction  of  this  particular  statute  (s) 

"  In  the  last  number  of  this  journal  Mr.  Ewart  discusses,  or  perhaps 
rather  suggests,  and  at  the  same  time  answers  the  question,  "  Have  all 
chattel  mortgages  to  be  registered  ?"  Of  course  no  reference  is  had  to 
those  cases  wherein  the  question  of  validity  is  confined  to  the  immediate 
parties  to  the  instrument,  and  wherein  the  rights  of  creditors,  subsequent 
purchasers  or  mortgagees  in  good  faith  (a)  do  not  arise.  Nor  is  reference 
intended  to  be  had  to  those  instruments  under  section  one,  which  Gowan, 
Co.  J.,  in  seeking  for  the  spirit  and  intent  of  the  Act,  held  to  be  void  as 
contrary  to  public  policy,  (b)  The  discussion  therefore  is  to  be  upon  the 
question,  whether  there  are  any  classes  of  chattel  mortgages  which  do 
not  require  registration,  and  if  so,  is  a  chattel  mortgage  securing  the 
mortgagee  in  the  repayment  of  advances  the  duration  of  time  for  such  repay- 
ment being  longer  than  one  year,  one  of  such  classes ;  and  again,  is  a  mort- 
gage securing  a  mortgagee  against  his  endorsement  for  the  mortgagor  or 
other  liability  by,  him  incurred  for  the  mortgagor  such  liability  extending 
for  a  longer  period  than  one  year,  another  of  such  classes  ? 

"  An  affirmative  answer  at  once  is  given  to  the  first  portion  of  this 
question,  by  the  instance  of  a  mortgage  on  goods  given  to  Becure  a  mort- 
gagee against  a  liability  to  be  incurred,  (c)  or  an  endorsement  to  be 
made  (d)  or  a  past  or  concurrent  liability  for  a  person  other  than  the 

(i)  See  Morrow  v.  Rourke,  39  U.  C.  R.  500 ;  Kramer  v.  Glass,  10  C.  P.  475. 

(a)  R.  S.  O.  cap.  119,  sec.  4. 

(6)  O'Neill  v.  Small  db  Sheriff,  15  C.  L.  J.  114. 

(c)  Mathers  v.  Lynch,  28  U.  C.  R.  354. 

<<*)  lb. 
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It  is  all  important  to  the  validity  of  the  mortgage  that, 
it  should  upon  its  face  shew  that  the  notes  endorsed,  or  any 

mortgagor  (e),  and  the  ingenuity  of  a  'conveyancer  may  discover  many 
each  securities  which,  "  good  before  the  statute  and  not  being  provided 
against  in  the  statute,  remain  good,  notwithstanding  the  provisions  of  the 
statute."  (/) 

••  But  what  concerns  us  at  present  is  the  law  upon  the  latter  portions 
of  the  above  proposition.  Nothing  can  be  clearer,  and  nothing  more 
authoritatively  settled,  than  that  such  mortgages  are  wholly  excluded 
from  the  operation  of  sections  1,  2  and  4  of  tha  statute.  Hence  it  was,  as 
Mr.  Ewart  writes,  that  the  third  section  of  the  Act,  20  Vic.  cap.  3,  (in 
which  section  6  of  the  present  statute  has  its  origin)  was  enacted ;  and  so, 
further  reference  to  the  first  sections  of  the  statute  need  not  be  had* 
unless  it  be  to  discover  whether  the  same  reasoning  which  resulted  in 
excluding  an  application  of  these  sections  to  mortgages  contemplated  by 
the  sixth  section  of  the  Act,  will  not  with  equal  force*  and  appropriate- 
ness exclude  the  application  of  section  six  from  the  instruments  under 
discussion. 

44  If  then  section  six  does  not  apply  to  such  mortgages,  and  they  be 
good  at  common  law,  it  follows,  in  answer  to  the  question  put,  that  they 
do  not  require  to  be  registered,  because  where  a  security  is  good  indepen- 
dently of  the  statute,  it  will  not  be  held  void,  unless  the  statute  dearly 
apply  to  it,  and  make  it  void,  {g) 

"  There  rests  no  doubt,  if  ever  one  existed,  that  such  securities  are 
good  at  common  law  (h),  and  so  it  remains  simply  to  ascertain  if  the 
common  law  is  superseded  by  the  statute. 

"  As  framed,  this  section  "  contemplates  two  oases,  differing  in 
character,  and  makes  separate  provision  for  each ;  these  are :— 1.  The 
case  of  an  agreement  in  writing  for  future  advances  for  the  purpose  of 
enabling  the  borrower  to  enter  into  and  carry  on  business  with  each 
advances,  the  time  of  repayment  thereof  not  being  longer  than  one  year  from 
the  making  of  the  agreement,  and  a  mortgage  of  goods  and  chattels  for 
securing  the  repayment  of  such  advances. 

"  2.  The  case  of  a  mortgage  of  goods  and  chattels  for  securing  the 
mortgagee  against  against  the  endorsement  of  any  bills  or  promissory 

(e)  Mathers  v.  Lynch,  28  U.  C.  R.  354. 

(f)  Per  Harrison,  C.J.,  Paterson  v.  Maughan,  39  U.  C.  R.  380. 

(g)  Harrison,  C.J  .Paterson  v.  Maughan,  37  U.  C.  R.  371. 

(h)  Baldwin  v.  Benjamin,  16  U.  C.  R.  52 ;  Beecher  v.  Austin,  21  C.  P. 
334 :   Walker  v.  Nile*,  18  Gr.  210:  Clark  v.  Bates,  21  C.  P.  348. 
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renewals  thereof,  fall  due  within  the  year.  If  it  does  so, 
then  an  inconsistency  in  the  affidavit  of  bona  fides  with  the 

notes,  or  any  other  liability  by  him  incurred  for  the  mortgagor  not  extend- 
ing/or a  longer  period  than  one  year  from  the  date  of  the  mortgage,'*  (i) 

"  Then  again,  '  This  section  applies  to  mortgages  given  to  secure  or 
indemnify  against  liabilities  incurred  by  the  mortgagee  for  the  accom- 
modation of  the  mortgagor,  and  which  liabilities  do  not  extend  for  a  longer 
period  than  one  year  from  the  date  of  the  mortgage.1  (k) 

11  Upon  a  literal  reading  of  the  above  language,  nothing  can  be  clearer 
than  that  the  statute,  whatever  it  may  have  contemplated,  embraces 
instruments  securing  such  advances  only  as  may  be  fixed  to  be  repaid 
within  one  year,  and  likewise  instruments  securing  against  such  liability 
only  as  shaU  not  extend  for  a  longer  period  than  one  year,  and  leaves 
unaffected  and  unprovided  for  those  instruments  securing  advances,  the 
repayment  of  which  by  agreement  is  extended  over  a  longer  period  than 
one  year,  or  against  liabilities  extending  beyond  a  like  period.  And  yet 
it  has  been  judicially  stated  that  instruments  of  the  latter  class  are 
within  the  Act,  and  void  when  not  complying  therewith.  (I) 

"  The  little  doubt  existing  as  to  what  the  Legislature  meant,  makes 
more  the  wonder  it  did  not  say  in  simple  words  what  it  really  did 
mean.  That  the  section  was  in  a  slovenly  manner  and  impatiently 
prepared,  is  evidenced  by  the  separate  provision  made  for  the  cases  of 
future  advances  and  endorsements  or  other  liabilities  respectively,  (m) 
Without  presumption,  therefore,  the  accuracy  of  past  dicta  is  fairly 
questioned ;  and  is  weakened  by  an  application  to  this  section  of  the 
rigidly  literal  construction  hitherto  so  often  put  upon  the  statute,  (n) 

41  The  section  in  extenso  is  as  follows : — •  In  case  of  an  agreement  in 
writing  for  future  advances  (for  the  purpose  of  enabling  the  borrower  to 
enter  into  and  carry  on  business  with  such  advances)  the  time  of  repay- 
ment thereof  not  being  longer  than  one  year  from  the  making  of  the  agree- 
ment, and  in  case  of  a  mortgage  of  goods  and  chattels  for  securing  the 
mortgagee  re-payment  of  such  advances,  or  in  case  of  a  mortgage  of 
goods  and  chattels  for  securing  the  mortgagee  against  the  endorsement 
of  any  bills  or  promissory  notes  or  any  other  liability  by  him  incurred 

(i)  Per  Harrison,  C.J.,  O'Donohoe  v.  Wilson,  42  XJ.  C.  R.  333. 

(k)  Draper,  C.J.,  Turner  v.  Milk,  11  C.  P.  369. 

(I)  Kough  v.  Price,  27  C.  P.  309  ;  May  v.  The  Securitg  Loan  and  Savings 
Company,  45  U.  C.  R.  106. 

(ro)  O'Donohoe  v.  Wilson,  supra. 

(w)  See  Re  Andrews,  2  App.  R.  24 ;  Harding  v.  KnowUon,  17  U.  C.  R. 
664 ;  Netbitt  v.  Cock,  4  App.  R.  200:  Morrow  v.  Rourke,  39  U.  C.  R.  500. 
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mortgage  itself  may  not  result  to  the  prejudice  of  the 
mortgage :   thus,   for  example,  where  the  agreement  as 

for  the  mortgagor,  not  extending  for  a  longer  period  than  one  year  from  the 
date  of  such  mortgage  (and  in  case  the  mortgage  is  executed  in  good  faith 
and  sets  forth  folly  by  recital  or  otherwise  the  terms,  nature  and  effect 
of  the  agreement  and  the  amount  of  the  liability  intended  to  be  created, 
and  in  case  such  mortgage  is  accompanied  by  the  affidavit  of  a  witness 
thereto  of  the  due  execution  thereof,  and  by  the  affidavit  of  the  mort- 
gagee, or  in  case  the  agreement  has  been  entered  into  and  the  mortgage 
taken  by  an  agent  duly  authorized  in  writing,  to  make  such  agreement, 
and  to  take  such  mortgage,  and  if  the  agent  is  aware  of  the  cir- 
cumstances connected  therewith,  then  if  accompanied  by  the  affi- 
davit of  such  agent,  such  affidavit,  whether  of  the  mortgagee  or  his 
agent,  stating  that  the  mortgage  truly  sets  forth  the  agreement 
entered  into  between  the  parties  thereto,  and  truly  states  the  extent 
of  the  liability  intended  to  be  created  by  such  agreement  and  covered 
by  such  mortgage,  and  that  such  mortgage  is  executed  in  good  faith, 
and  for  the  express  purpose  of  securing  the  mortgagee  re-payment  of  his 
advances  or  against  the  payment  of  the  amonnt  of  his  liability  for  the 
mortgagor  as  the  case  may  be,  and  not  for  the  purpose  of  securing  the 
goods  and  chattels  mentioned  therein  against  the  creditors  of  the  mort- 
gagor nor  to  prevent  such  creditors  from  recovering  any  claims  which 
they  may  have  against  such  mortgagor,  and  in  case  such  mortgage  is 
registered  as  hereinafter  provided)  the  same  shall  be  as  valid  and  binding 
as  mortgages  mentioned  in  the  preceding  sections  of  this  Act.' 

41  To  simplify  its  reading,  let  the  text  between  the  brackets  be  elimin- 
ated, which  can  be  done  without  in  any  way  assisting  or  prejudicing  the 
discussion.  Then  in  the  one  case  we  read  *  in  case  of  an  agreement  in 
writing  for  future  advances  t)u  time  of  repayment  thereof  not  being  longer 
than  one  year  from  the  making  of  t)te  agreement,  and  in  case  of  a  mortgage 
of  goods  and  chattels  for  securing  the  mortgagee  repayment  of  such 
advances,  the  same  shall  be  as  valid  and  binding  as  mortgages  mentioned 
in  the  preceding  sections  of  the  Act.'  Now  what  shall  be  valid  and 
binding?  Mortgages  will,  where  the  time  of  repayment  of  the  advances 
is  not  longer  than  one  year  from  the  making  of  the  agrement.  But  it  is 
not  said  that  mortgages,  wlitn  tlie  time  of  repayment,  etc.,  is  for  a  longer 
period  than  one  year  shall  be  invalid ;  and  what  could  have  been  easier 
than  the  legislature's  so  saying?  The  statute  does  not  admit  of  even 
a  negative  inference  in  favor  of  including  such  instruments.  The  words 
'  the  time  of  repayment  not  being  longer  than  one  year  from  the  making 
of  the  agreement/  do  not  read  *  that  every  mortgage  given  to  secure  the 
repayment  of  advances  where  the  time  for  such  repayment  is  longer 
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recited  in  the  mortgage  is  that  the  endorsement  was  made 
upon  the  agreement  that  the  mortgage  should  be  given  as 
security   against  that  endorsement,  and   that  it   should 

in  duration  than  one  year  shall  be  invalid,  but  they  do  read,  and  only 
read,  when  in  connection  with  the  rest  of  the  section,  that  a  particular 
instrument  which  the  statute  distinguishes,  shall  be  valid." 

"  In  the  other  case— that  of  endorsement  or  other  liability — eliminate 
also  the  portions  of  the  section  between  the  brackets,  and  the  words — 
*  in  case  of  a  mortgage,  securing  the  mortgagee  against  the  endorsement 
of  bills  or  any  other  liability  by  him  incurred  for  the  mortgagee,  not 
extending  for  a  longer  period  than  one  year  from  the  date  of  each  mort- 
gage, the  same  shall  be  valid  and  binding  '—present  the  self-same  view. 
Here,  too,  it  is  quite  clear  what  the  statute  says  shall  be  valid  and 
binding,  but  it  does  nor  say,  that  another  and  entirely  different  thing,  shall 
be  invalid  and  not  binding.  Though  there  be  plenty  of  dicta  against  the 
view  that  these  instruments  are  without  the  statute,  yet  it  is  curious  to 
observe  that  in  those  cases,  (with  perhaps  one  exception),  (o)  wherein 
judgment  upon  the  point  has  been  given,  the  decisions  principally  turned 
upon  other  questions,  and  so  the  proposition  now  being  discussed  has 
never  been  fairly  up  for  judicial  opinion  unconnected  with  any  other 
considerations. 

44  In  Rough  v.  Price,  (p)  Mr.  Justice  Gait,  ^in  his  judgment,  says,  *  It 
appears  to  me  the  statute  imperatively  requires  at  the  time  when  the 
mortgage  is  given  it  should  be  limited  as  respects  the  liability  in  duration 
to  one  year.  *  *  *  I  think,  therefore,  that  on  the  face  of  the  instru- 
ment it  is  defective.  But  we  are  not  called  upon  to  decide  the  case  on  the 
construction  of  the  mortgage  itself  for,'  etc.  So  it  was  in  Fraser  v.  Bank  of 
Toronto^  (q)  so  it  was  in  O'Donohoe  v.  Wilson  ;  (r)  so  it  was  in  Ontario 
Bank  v.  Wilcox,  (s)  and  so  it  was  in  May  v.  Security  Loan  and  Savings  Com- 
pany, (t) 

14 Now  why  was  it  that  this  section  was  enacted?  Because  it  was 
discovered  that  there  were  various  instruments  given  under  such  a  state 
of  existing  circumstances,  as  prevented  the  affidavits  of  bona  fides  from 
being  made  consistently  with  the  facts,  (u)    Hence  such  instrument  not 

(o)  Turner  v.  Mills,  11  C.  P.  366. 

(p)  Supra. 

{q)  19  U.  C.  R.  381. 

(r)  Supra. 

(s)  43  U.  C.  R  460. 

(fl  45  U.  C.  R.  106. 

(u)  Baldwin  v.  Benjamin,  supra. 
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extend  to  any  renewal  thereof,  that  should  not  extend  the 
liability  of  the  mortgagee  beyond  one  year  from  the  date  of 
the  mortgage,  bat  the  affidavit  in  all  other  respects  strictly 

theretofore  coming  within  the  operation  of  the  statute,  were  necessarily 
exempt  from  a  compliance  therewith. 

"On  the  same  reasoning,  if  now  it  be  that  a  mortgage  is  given  under 
such  a  state  of  circumstances  that  none  of  the  affidavits  of  bona  fida 
required  by  the  present  statute  can  be  made  consistently  with  the  tots 
in  connection  therewith,  it  follows  that  the  instrument  is  without  the 
statute,  and,  not  being  governed  by  its  provisions,  does  not  require  regis- 
tration. In  the  case  of  the  mortgages  under  discussion,  the  affidavit  of 
bona  fides  clearly  could  not  be  made  under  the  first  sections  of  the 
present  statute,  although  Burns,  J.,  (v)  by  charitably  crediting  the  legis- 
lature with  thinking  that  some  people  might  have  scruples  of  conscience 
in  making  the  affidavit  under  section  2,  appeared  to  think  that 
such  might  be  done.  And  clearly  the  affidavit  cannot  be  made  under 
section  6  of  the  present  statute,  for  how  oan  a  mortgagee  make  oath 
*  that  the  mortgage  truly  sets  forth  the  agreement  entered  into  between 
the  parties '  so  as  to  bring  the  instrument  within  the  statute,  when,  in 
fact,  the  period  of  time  is  longer  in  duration  than  one  year. 

"  In  conclusion  it  is  not  disputed  that  such  mortgages  are  good  at 
common  law.  It  is  not  disputed  that,  the  statute  failing  to  supersede 
the  common  law,  resort  must  be  had  to  the  lex  non  scripta.  It  is  not 
contended  that  the  affidavit  of  bona  fides  to  such  mortgages  can  be  made 
under  thejfirst  sections  of  the  Act.  And  it  is  here  submitted  that  the 
sixth  section  not  applying  to  the  instruments  discussed,  they  rest  npoo 
common  law  doctrines  for  a  construction,  and  are  valid  irrespective  of  the 
statute.  Statutes  must  be  read  as  we  find  them,  leaving  it  to  the  legis- 
lature to  amend  them,  if  the  reading  be  not  that  which  the  legislature 
intended,  (w)  If  we  read  the  section  being  discussed  as  we  find  it.  there 
can  be  no  doubt  the  statute  makes  valid  certain  particular  mortgages 
upon  failure  of  certain  particular  conditions,  and  as  *  the  legislature  must 
be  intended  to  have  known  the  meaning  of  the  words  used,  and  to  have 
designed  the  omission  of  words  where  a  plain  omission  is  apparent, 
other  words  cannot  be  judicially  imported  to  give  negative  legislation,  (if 
it  is  even  such)  the  force  and  effect  of  affirmative  enactment."  (x)— C.  k 
TJ[p'l37. 

(p)  Baldwin  v.  Bengamin,  (supra  at  p.  57). 
(w)  Morrow  v.  Rourke,  supra. 

(x)  See  Lane  v.  Bennett,  1  M.  <fe  W.  70 :  Battersby  v.  Kirk,  2  Bing.  N. 
684. 
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in  accordance  with  the  statute  has  the  additional  words, 
"  or  any  future  note  or  notes  which  he  the  mortgagee  may 
endorse  for  the  accommodation  of  the  mortgagor,  whether 

••  In  May  v.  The  Security  Loan  and  Savings  Co.,  45  U.  C.  R.  106,  Chief 
Justice  Hagarty  is  reported  to  have  said,  •  The  chattel  mortgage,  for  the 
security  of  the  plaintiff  as  endorser,  apparently  fails  on  the  objection  as 
to  the  time  of  credit  extending  over  twelve  months,  on  the  doctrine  of 
Rough  v.  Price,  27  C.  P.  309,  and  Ontario  Bank  v.  Wilcox,  43  U.  C.  R.460." 

"  The  present  Chattel  Mortgage  Act  (R.  S.  O.  cap.  119),  so  far  as  it  is 
now  necessary  to  refer  to  it  provides  as  follows  : — 

"  Sec.  1.  Every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  which  is  not  accompanied,  etc.,  shall  be 
registered  with  the  affidavit  of  the  mortgagee,  etc. 

44  Sec.  2.  Such  last  mentioned  affidavit  *  *  shall  state  that  the 
mortgagor  therein  named  is  justly  and  truly  indebted  to  the  mortgagee 
in  the  sum  mentioned  in  the  mortgage,  that  it  was  executed  in  good  faith 
and  for  the  express  purpose  of  securing  the  payment  of  money  justly  due, 
etc.,  and  not  for  the  purpose  of  protecting,  etc. 

44  Sec.  4.  In  case  such  mortgage  or  conveyance  and  affidavits  are  not 
registered,  *  *  the  mortgage  or  conveyance  shall  be  absolutely  null 
and  void  as  against  creditors. 

"  Sec.  6.  In  case  of  an  agreement  for  future  advances,  *  *  the  time 
of  repayment  thereof  not  being  longer  than  one  year,  *  *  and  in  case 
of  a  mortgage  *  *  for  securing  the  mortgagee  repayment  of  such 
advances,  or  in  case  of  a  mortgage  *  *  for  securing  the  mortgagee 
against  the  endorsement  of  any  bills  or  promissory  notes,  or  any  other 
liability  by  him  incurred  for  the  mortgagor  not  extending  for  a  longer 
period  than  one  year,  *  *  the  same  shall  be  a$  valid  and  binding  as 
mortgages  mentioned  in  the  preceding  sections  of  this  Act. 

44  The  original  Statutes,  12  Vic  cap.  74,  and  13  &  14  Vic.  cap.  62,  had 
no  clause  similar  to  the  6th  section  of  the  Revised  Statutes.  That  section 
first  appeared  in  20  Vic.  cap.  3. 

"  It  became  apparent  soon  after  the  passage  of  the  two  earlier  Acts, 
that  there  was  a  large  number  of  mortgages  to  which  the  affidavit  pre- 
scribed to  be  made  was  wholly  inapplicable.  In  the  classes  of  cases  men- 
tioned in  section  6  of  cap.  119  of  the  Revised  Statutes,  and  in  many  other 
cases,  it  was  quite  obvious  that  it  would  be  impossible  for  a  mortgagee 
to  make  the  affidavit.  What  then  was  to  be  the  law  with  reference  to 
such  mortgages  ?  Were  they,  as  being  included  in  the  opening  words  of 
the  statute— c Every  mortgage'— to  be  deemed  void,  or  were  they  out- 
side of  the  Act  altogether,  as  being  cases  not  present  to  the  mind  of  the 
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as  renewals  of  the  said  recited  note  or  otherwise,  then  the 
affidavit,  by  reason  of  these  additional  words,  will  not  have 

legislature,  and  therefore  not  intended  to  be  affected  by  its  legislation  ? 
Clearly  the  latter  was  the  true  construction  to  be  plaoed  upon  the  Act. 
44  In  Baldwin  v.  Bejamin,  16  U.  C.  R.  52,  Chief  Justice  Robinson  said, 

•  We  could  not  hold  that  the  statutes  apply  to  such  a  case  as  the  present 
if  it  is  impossible,  under  the  circumstances,  that  the  mortgagee  could 
properly  make  the  affidavit  which  the  latter  of  these  statutes  requires ; 

•  *  Ux  mm  cogit  ad  impotsibilia ;  and  if  this  be  really  a  mortgage 
which  cannot  be  registered  according  to  the  directions  of  the  statute,  it 
should  follow,  that  if  it  be  otherwise  legal,  it  cannot  be  held  invalid  for 
want  of  registration.1  It  being  thus  apparent,  that  the  original  Acts 
were  defective,  and  that  there  might  still  be  many  mortgages  privately 
given,  the  Act,  20  Vie.  cap.  3,  was  passed  enacting  section  6  of  R.  S.  O. 
cap.  119. 

44  The  question  now  is,  have  all  chattel  mortgages  to  be  registered? 

44  There  is  a  cardinal  principle  for  the  construction  of  statutes  which 
must  be  borne  in  mind  here.  It  is  formulated  by  Draper,  C.J.,  in 
Kraemer  v.  Qla*$,  10  C.  P.  475.  *  Every  provision  for  these  purposes  is  a 
departure  from  the  common  law,  and  so  far  as  is  necessary  to  give  these 
provisions  full  effect  we  must  hold  the  common  law  is  superseded  by 
them.  But  it  is  against  principle  and  authority  to  infringe  any  further 
than  is  necessary  for  obtaining  the  full  means  of  relief  or  benefit  the  Aot 
was  intended  to  give.' 

44  The  statute  makes  no  provision  for  mortgages  for  securing  endorse- 
ments of  notes  payable  at  a  longer  date  than  one  year.  It  says  nothing 
about  such  mortgages  one  way  or  the  other.  Is  then  such  a  mortgage 
invalid  ?  It  is  clearly  not  invalid  under  sections  1,  2  and  4  of  the  present 
Act,  as  shewn  in  Baldwin  v.  Benjamin,  (supra)  because  these  sections  do 
not  refer  to  such  a  case.  Is  it  then  invalid  under  section  6,  which  also 
makes  no  reference  to  it  ?  Let  it  be  noted  here  that  such  a  mortgage 
would  be  undoubtedly  valid  at  common  law,  and  that  section  6  does 
not  declare  that  any  mortgage  whatever  is  to  be  void,  but  merely  that 
certain  mortgages  are  to  be  4  valid  and  binding.'  The  decision  in 
Baldwin  v.  Benjamin,  shews  that  without  this  declaration  such  mortgagee 
would  be  '  valid  and  binding.'  This  section  merely  declares,  therefore, 
a  portion  of  the  existing  law.  There  is  no  statute  declaring  the  mortgage 
void,  and  it  is  good  at  common  law. 

44  There  are  a  number  of  other  cases  which  shew  that  if  the  Chattel 
Mortgage  Act  does  not  in  terms  apply  to  the  case  in  hand,  the  ease  it 
outside  the  statute  altogether,  and  unaffected  by  its  provisions. 
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the  effect  of  avoiding  the  mortgage,  if  otherwise  good.  (</) 
This  is  not  so  much  because  the  affidavit  is  inconsistent 
with  the  mortgage;  but,  because  the  mortgage,  in  its 
entirety,  is  good,  without  the  additional  words  in  the 
affidavit ;  these  words,  according  to  the  maxim  "  utile  per 
inutile  non  vitiatur,"  can  be  rejected  as  nugatory  as  against 
creditors,  etc.,  simply  amounting  to  a  stipulation  good 
inter  partes,  (e) 

It  being  well  established  that  the  mortgage  must  shew 
the  liability  by  indorsement  or  otherwise  to  be  limited  in 
duration  to  one  year  from  the  date  of  the  mortgage,  not 
from  the  execution  thereof,  which  may  not  be  on  the  day 

"Mathers  v.  Lynch,  28  U.  C.  R.  368,  The  mortgage  was  tor  future 
endorsations.  Wilson,  J.,  said :— *  If  the  statute  did  not  extend  to  past 
endorsations,  it  would  follow  that  mortgages  given  for  such  liabilities 
required  [no  special  recital,  nor  any  affidavit  by  the  mortgagee,  nor 
registration,  to  give  them  effect ;  not  that  they  would  be  void.' 

44  Walker  v.  Niles,  18  Gr.  210.  The  mortgagee  gave  the  mortgagor  his 
note  and  took  the  mortgage  to  secure  himself  against  payment.  Mowat, 
V.  C.  — *  If  the  mortgagee  could  not  truly  make  the  affidavit  in  such  a 
case  it  would  follow,  *  *  that  the  case  is  not  within  the  operation  of 
the  Act,  and  that  compliance  with  any  of  the  provisions  of  the  Act  was 
unnecessary  in  order  to  the  validity  of  the  transaction.  See  also  Taylor 
v.Ainslie,  19  C.  P.  78. 

14  A  somewhat  similar  point  was  held  in  construing  the  earlier  Registry 
Acts  with  reference  to  equitable  interests.  It  was  determined  that  the 
Act  only  applied  to  instruments  which  could  be  registered  under  the 
Act,  and  not  to  equities  which  sometimes  arose  irrespective  of  instru- 
ments. 

41  The  line  of  cases  just  quoted  seems  to  have  been  entirely  overlooked 
in  the  cases  referred  to  at  the  commencement  of  this  article ;  and  it  may 
be,  that  had  they  been  presented  to  the  court,  they  would  have  been 
found  to  be  based  upon  grounds  sufficiently  strong  to  have  induced  the 
court  to  hold  that  if  the  term  of  credit  exceeded  one  year,  the  mortgage 
was  not  within  the  scope  ofthe  Act,  or  subject  to  its  provisions,  and  was 
therefore  valid."— C.  L.  T.^p/71. 

(d)  Driscoll  v.  Green,  8  A.  R.  366. 

(e)  See  tit  re  Hewer,  ex  parte  Kahen,  L.  R.  21  C.  D.  871. 
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of  the  date,  the  question  sometimes  arises ;  wherein  must 
the  mortgage  so  state  ?  and  having  so  stated,  what  the 
effect  is  of  other  provisions  in  the  mortgage  referring  to 
the  liability,  bat  silent  as  to  its  duration  ?  One  of  the 
modes  pointed  out  by  the  statute,  is  that  the  limitation  in 
time  should  appear  by  the  recital,  and,  if  it  does  so  appear, 
then  though  the  proviso  be  silent  as  to  time,  it  yet  will  not 
control  the  recital,  if  it  refer  in  terms  to  the  note  mentioned 
in  the  recital  and  renewals  thereof.  The  recital  and  the 
proviso  will  then  be  read,  together,  and,  if  the  recital 
complies  with  the  statute,  the  duration  of  time  mentioned 
therein  applies  to  both.  Probably  the  same  rule  may  be 
followed  in  ascertaining  the  effect  upon  a  mortgage  within 
this  section  of  the  statute,  of  th6  covenant  of  the  mortgagor 
"  that  he  will  pay  the  note  and  all  future  and  other  promis- 
sory notes  which  the  mortgagee  shall  hereafter  indorse  for 
the  accommodation  of  the  mortgagor ;"  but  whether  so,  or 
or  not,  becomes  immaterial,  when  it  is  remembered  that 
the  covenant  is  only  personal  and  does  not  affect  the 
chattel  property  mortgaged,  that  the  covenant,  not  being  a 
part  of  the  mortgage,  as  a  security  upon  the  property  itself, 
it  becomes  immaterial  for  these  reasons,  that  it  does  not  set 
forth  fully  "  the  amount  of  the  liability  intended  to  be 
secured."  (f) 

It  has  not  been  so  decided,  but  it  is  possible  the  law  may 
yet  be  found  to  be,  that  a  mortgage  given  to  secure  indorse- 
ments, "  might  stand  as  against  creditors,  etc.,  for  the 
indorsements  of  those  notes  which  would  fall  due  within 
the  year,  and  be  void  as  to  others."  (g) 

If  it  be  the  intention  to  renew  notes,  the  endorsement  of 
which  is  secured  by  mortgage  under  this  section,  then  it 

(/)  Spragge,  C.J.,  O.,  Dri$coll  v.  Green,  8  App.  R.  366. 

(ft)  Burton,  J.  A  ,  DrUcoll  v.  Green,  8  App  R  ,  at  p.  374  :  see  Kitching 
v.  Hicks,  6  O.  R  739  :  Mowat  v.  Clement,  3  Man.  L.  R.  585 :  Maxwell  on 
Statutes,  2d.  Ed.  p.  491. 
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must  so  appear  by  the  instrument  itself,  (h)  And  a 
mortgage  cannot  be  refiled  under  section  11  post,  bo  as  to 
keep  alive  the  security  in  favour  of  endorsements  on 
renewal  notes  which  do  not  mature  within  a  year  from  the 
date  of  the  mortgage,  (i) 

(5)  The  good  faith  to  be  considered  is  that  of  the  person 
from  whom  the  consideration  moves.  (J) 

(6)  The  words  in  the  statute  which  require  the  terms, 
nature  and  effect  of  the  agreement,  and  the  amount  of  the 
liability  intended  to  be  created,  to  be  truly  set  forth  by 
recital  or  otherwise,  it  has  been  said,  "  appear  to  be  aimed 
against  a  mortgage  to  secure  an  agreement  for  further 
advances,  and  a  liability  to  be  created,  and  not  where  the 
mortgage  is  designed  as  an  indemnity  against  an  endorse- 
ment, or  other  past  concurrent  ascertained  liability,"  (k)  but 
it  "  has  been  uniformly  held,  that  in  both  these  cases  the 
mortgage  must  set  forth  fully  by  recital  or  otherwise  the 
terms,  nature  and  effect  of  the  agreement,  and  the  amount 
of  the  liability  intended  to  be  created ;  and  further  that 
the  mortgagee's  affidavit  must  state  that  the  mortgage 
truly  states  the  extent  of  the  liability  intended  to  be  created 
by  the  agreement,  and  covered  by  the  mortgage."  (I) 

Because  section  one,  ante  p.  288,  says  nothing  about  the 
consideration  for  the  instrument  being  set  forth  therein, 
it  has  been  held  that  erroneous  statement  of  the  considera- 
tion will  not  per  %e  invalidate  the  mortgage  under  that 

(h)  Turner  v.  Mills,  11  U.  C.  C.  P.  866. 

(i)  Turner  v.  Mills,  11  U.  C.  0.  P.  369. 

( j )  Per  Wood,  V.C.,  Holmes  v.  Penny,  3  K.  &.  J.  90  :  Thompson  v. 
Webster,  4  Drew  628  :  Millar's  Bills  of  Sale,  118 :  see  ante  p.  74. 

(*)  Per  Harrison,  C.  J.,  O'Donohoe  v.  Wilson,  42  U  C.  Q.  B.  335 :  but 
see  Kough  v.  Price,  27  U.  C.  C.  P.  209 :  Burton,  J.  A.,  Barber  v.  MacPlierson, 
13  A.  R.  p.  365. 

(/)  Per  Osier,  J.A.,  Barber  v.  MacPherson,  13  A.  R.  at  p.  362,  cases 
there  cited :  Jones  on  Mortgages,  2d  Ed.,  p.  37:  Parker  v.  Morrison,  46 
N.  H.  280  :  Ex  parte  Webster,  JL.  R.  22  C.  D.  136. 
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section,  (m)  but  the  meaning  of  the  reference  to  the  consi- 
deration in  this  section,  is  that  it  mast  be  the  true  amount 
of  the  liability  as  in  the  Imperial  Statute,  (n) 

Where  there  is  a  collateral  agreement  to  the  mortgage, 
which  is  not  part  of  the  consideration,  as  for  instance  a 
verbal  agreement  by  the  mortgagee  not  to  register,  or  not 
to  renew  his  mortgage,  if  the  mortgagor  pays  a  higher  rate 
of  interest  which  the  latter  agrees  to  do,  then  such  colla- 
teral agreement  is  not  part  of  the  consideration,  and  the 
consideration  cannot  be  said  to  be  untruly  set  forth  because 
reference  thereto  is  omitted,  (o)  but  if  the  instrument  recite 
another  and  former  conveyance,  and  provides  that  the 
mortgagor  will  "  perform  the  covenants  and  stipulations 
contained  in  the  said  recited  indenture,"  it  is  apparent  that 
the  instrument  does  not  contain  the  terms  nature  and  effect 
of  the  agreement  between  the  parties,  and  must  therefore 
be  invalid,  (p)  though  a  collateral  agreement  between 
mortgagor  and  mortgagee  as  to  the  application  of  the  con- 
sideration money  need  not  be  set  forth,  (q) 

When  the  agreement  between  mortgagor  and  mortgagee 
may  be  looked  upon  as  being  really  one  for  a  present 
advance,  though  the  amount  is  to  be  paid  out  to  the  former 
as  he  requires  it,  then  it  may  not  be  necessary  that  the 
agreement  be  set  forth  in  the  mortgage  under  this 
section,  (r) 

A  chattel  mortgage  will  not  be  supported  when  given  to 
secure  promissory  notes  invalid  under  the  Stamp  Acts. 

(m)  Tidey  v.  Craib,  4  O.  R.  696:  Parke*  v.  St.  George,  10  A.  R.  496: 
Wood  v.  Scott,  55  Iowa  114 :  Jones  on  Mortgagee,  2nd  edition,  p.  85,casea 
there  cited. 

(n)  Hamilton  v  Cliaine,  7  Q.  B.  D.  1,  319 :  see  Parker  v.  Morrison,  46 
N.  H.  280 :  Sumner  v.  Dalton,  58  N.  H.  295  :  Belknap  v.  Wendell,  31  N.  H. 
101. 

(o)  Ex  parte  Papplewell,  in  re  Storey,  L.  R.  21  C.  D.  73. 

(p)  Lee  v.  Barnes,  17  Q.  B.  D.  77. 

(q)  Ex  parte  National  Bank,  in  re  Hay  net,  16  Ch.  D.  42. 

(r)  Per  Osier.  J.A.,  Parket  v.  St.  George,  10  A.  R.  at  p.  638. 
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Notes,  not  properly  stamped,  taken  by  a  bank  are  invalid  if 
the  bank  does  not  attach  double  stamps  and  properly  cancel 
the  same  when  it  first  receives  them.  Notes  thus  invalid 
will  not  support  a  chattel  mortgage.  (*) 

(7)  The  object,  in  requiring  the  mortgage  truly  to  set 
forth  the  amount  of  the  liability  intended  to  be  created,  is 
for  the  purpose  of  giving  the  public  notice  of  the  encum- 
brance existing  against  the  property,  and  enabling  them  to 
ascertain  the  full  extent  to  which  the  mortgagor  has 
incurred  an  indebtedness.  "  Literal  exactness  in  describ- 
ing the  indebtedness  is  not  required  but  it  suffices  if  the 
description  be  correct  as  far  as  it  goes,  and  be  distinct  so 
as  to  direct  attention  to  the  sources  of  correct  and  full  infor- 
mation, without  danger  that  the  language  used  will  deceive 
or  mislead  parties."  (t)  The  following  American  cases, 
taken  from  Herman  on  chattel  mortgages  will  be  found 
interesting  and  of  use  to  the  practitioner  as  defining  the 
exactness  with  which  the  nature  and  terms  of  an  indebted- 
ness of  a  mortgagor  to  a  mortgagee,  must  be  described  or 
recited  in  the  instrument;  but,  it  must  not  be  supposed 
that  they  establish  a  rule  or  guidance  for  the  assistance  of 
a  conveyancer  in  the  preparation  of  mortgages  under  our 
Act.  (u) 

(8)  As  to  the  affidavit  see  ante  s.  1,  note  9,  p.  822,  section 
2,  p.  888,  note  1,  et  seq. 


(*)  Ontario  Batik  v.  Wilcox,  43  U.  C.  R.  460:  see  La  liana ue  NattonaU 
v.  Sparks,  27  TJ-  C.  C.  P.  320. 

(t)  Herman  on  Chattel  Mortgages,  p.  1 19,  and  cases  cited. 

{u)  Sheppard  v.  Sheppard,  6  Conn.  37  :  Pittibone  v.  Oriswold,  4  Conn.  168 : 
Frink  v.  Branch,  10  Conn.  260  :  Kramer  v.  Bank,  15  Ohio,  253  :  Mich.  Inset. 
Co.  v.  Brown,  11  Mich.  266  :  Hurd  v.  Robinson,  11  Ohio,  8.  222  :  Hough  v. 
Bailey,  32  Conn.  288 :  Paine  v.  Benton,  32  Wis.  591 :  Tousley  V.  Tousley, 
6  Ohio,  S.  78  :  Porter  v.  Smith,  10  Vt.  492 :  Gill  v.  Pinney,  12  Ohio  S.  78 : 
Ritcheson  v.  Richardson,  19  Cal.  33:  North  v.  Powell,  11  N.  H.  251  :  Allan 
v.  Lathrop,  43  Ga.  133  :  Tulley  v.  Smith,  24  Conn.  314. 

n.M.  26 
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(9)  An  agent  is  empowered  to  take  mortgages  under  this 
section ;  but 

(i.)  The  agreement  must  be  entered  into  by  the  agent. 

(ii.)  The  agent  must  be  authorized  in  writing  to  make 
the  agreement  and  to  take  the  mortgage. 

(iii.)  The  agent  must  be  aware  of  all  the  circumstances 
connected  therewith,  and  must  make  the  affidavit  of  bona 
fides. 

It  will  be  noticed,  that  there  is  nothing  in  this  section 
expressly  requiring  the  written  authority  to  the  agent,  or  a 
copy  thereof,  to  be  filed  with  the  mortgage  as  is  made 
necessary  by  sections  1  and  5  ante  p.  283  &  868.  Neverthe- 
less, it  is  deemed  advisable  always  to  register  the  authority, 
as  if  the  mortgage  had  been  taken  by  the  agent  under  the 
first  section  of  the  Act,  for  it  certainly  is  within  the  spirit 
of  the  Act  that  the  authority  should  be  registered.  This 
authority  may  now  be  a  general  one  to  the  agent  to  take 
and  renew  all  or  any  mortgages,  (v)  The  agent  must  be 
aware  of  the  circumstances  connected  with  the  taking  of 
the  mortgage.  It  is  open  to  any  one  attacking  the  mort- 
gage to  shew  that  the  agent  is  not  possessed  of  this 
knowledge,  and  if  such  want  of  knowledge  is  established, 
the  mortgage  may  be  declared  invalid  ;  (w)  but  it  is  not  an 
objection  to  the  mortgage  that  neither  in  the  mortgage 
itself  nor  in  the  affidavits  filed  therewith,  does  it  appear 
that  the  agent  was  aware  of  the  circumstances  connected 
with  the  taking  of  the  mortgage,  (x) 

(10)  The  affidavit  of  bona  fides ,  whether  by  an  agent  or 
the  mortgagee,  must  accompany  the  mortgage  when 
registered.     The  word  "  accompany  "  is  here  used  in  the 

(v)  Post,  sec.  26. 

(w)  Cameron,  J.,  Carlisle  v.  Tait,  1  App.  R.  p.  35. 

(x)  Carlisle  v.  Tait%  7  A.  R.  10. 
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same  sense  as  that  in  which  the  words  "  together  with  " 
are  used  in  section  one,  meaning  "  simultaneously,"  or 
41  along  with."  (y) 

(11)  The  affidavit  must  state  : — 

(i.)  That  the  mortgage  truly  sets  forth  the  agreement 
entered  into  between  the  parties  thereto. 

(ii.)  That  it  (the  mortgage)  truly  states  the  amount  of 
the  liability  intended  to  be  created  by  such  agreement,  and 
covered  by  such  mortgage. 

(iii.)  That  such  mortgage  was  executed  in  good  faith, 
and  for  the  express  purpose  of  securing  the  mortgagee 
repayment  of  his  advances,  or  (in  the  event  of  the  mortgage 
being  as  security  against  endorsements  or  other  liability) 
that  such  mortgage  was  executed  in  good  faith,  and  for  the 
express  purpose  of  securing  the  mortgagee  against  the 
payment  of  the  amount  of  his  liability  for  the  mortgagor. 

(iv.)  That  the  mortgage  was  not  executed  for  the  purpose 
of  securing  the  goods  and  chattels  mentioned  therein, 
against  the  creditors  of  the  mortgagor,  nor 

(v.)  To  prevent  such  creditors  from  recovering  any 
claims  which  they  may  have  against  such  mortgagor. 

Unless  a  mortgage  is  filed  with  an  affidavit,  embracing 
all  these  five  requisites,  it  will  be  absolutely  null  and  void 
as  against  creditors  and  subsequent  purchasers  and  mort- 
gagees. 

"  The  legislature  expressly  requires  that  in  the  affidavit 
the  amount  of  liability  intended  to  be  created  should  be 
stated."  (z)     In  the  case  of  Kough  v.  Price,  (a)  the  chattel 

(y)  Grindell  v.  Brendon,  6  0.  B.  N.  8.  69S  :  5  Jur.  N.  8. 1420:  28  L.  J. 
C.  P.  333. 

(z)  Per  Gait,  J.,  Kough  v.  Price,  27  U.  C.  C.  P.  318  :  Barbery.  McPhenon, 
13  A.  R.  356  :  Hamilton  v.  Chain,  7  Q.  B.  D.  1,  319. 

(a)  27  U.  C.  C.  P.  318. 
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mortgage  was  given  to  secure  the  mortgagee  against  his 
endorsement  on  certain  notes  which  were  set  out,  and  all 
payable  within  the  year ;  but  the  mortgage  recited  that  it  was 
executed  as  security,  not  only  against  these  notes,  but  also 
against  any  note  or  notes  thereafter  to  be  endorsed  by  the 
mortgagee,  for  the  mortgagor's  accommodation,  by  way  of 
renewal  of  the  said  recited  notes,  or  otherwise ;  and  the  pro- 
viso was  for  the  payment  of  the  said  notes,  and  all  and  every 
other  note  or  notes  which  might  thereafter  be  endorsed  by 
the  mortgagee  for  the  mortgagor,  by  way  of  renewal  of  the 
aforesaid  note  or  otherwise  ;  and  the  covenant  was  to  pay 
the  said  note,  and  all  the  future  and  other  promissory 
notes  which  the  said  mortgagee  should  thereafter  endorse 
for  his  accommodation.  The  affidavit  of  bona  Jide*9  made 
by  the  mortgagee,  stated  that  the  mortgage  "  was  executed 
in  good  faith,  and  for  the  express  purpose  of  securing  me 
against  the  payment  of  the  amount  of  such  liability,  for 
the  said  mortgagor,  by  reason  of  the  Baid  promissory  note 
there  recited,  or  any  future  note  or  notes  which  I  may 
endorse  for  the  accommodation  of  the  parties  of  the  first 
part,  whether  as  renewals  of  the  said  recited  promissory 
note  or  otherwise."  It  was  stated  that  the  latter  expres- 
sion could  have  no  reference,  except  to  the  future  endorse- 
ments mentioned  in  the  covenant,  and  therefore  that  the 
affidavit  was  defective  in  not  stating  "the  amount  of  the 
liability  intended  to  be  created  by  such  agreement  and 
covered  by  such  mortgage.,, 

If  the  mortgage  be  given  to  secure  a  debt  under  the  first 
section  of  the  Act,  and  also  a  consideration  under  this 
section,  it  will  be  good  and  valid  though  the  affidavit  make 
no  reference  to  the  debt ;  but  faithfully  and  truly  sets  out 
the  consideration  under  this  section.  (/>) 


(6)  Parker  v.  Morrison,  46  N.  H.  280 :  Belknap  v.  Wendell,  21  N.  H.  #, 
101 :  Sumner  v.  Dalton,  58  N.  H.  295. 
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Where  an  affidavit  stated  that  the  mortgage  was  made 
to    secure  a   mortgagee   against  the  payment  of   "  such 
liability  of "  instead  of  "  for  the  mortgagor,"  by  reason 
of   the   notes,  the  language  was  held  to   be    equivalent, 
and  an  objection  that  the  liability  referred  to  was  that  of 
the  mortgagor  instead  of  the  mortgagee,  was  overruled,  (c) 
An    affidavit  will   be  insufficient  which   complies   in  all 
respects  with  the  requirements  of  the  section  but  omits  the 
words  "against  the  creditors  of  the  mortgagor"  in  that 
part  wherein  it  is  necessary  to  state  that  the  mortgage  was 
not  executed  for  the  purpose  of  securing  the  goods  and  chat- 
tels mentioned  therein  "  against  the  creditors  of  the  mort- 
gagor." And  it  will  make  no  difference  that  the  omission  was 
unintentional,  (d)  No  effect  will  be  given  to  the  objection  that 
the  affidavit  uses  the  phrase,  "  for  the  purpose  of  '  protecting  * 
the  goods  and  chattels  mentioned  in  the  mortgage  against 
the  creditors,"  etc.,  etc.,  instead  of  the  phrase,   "  for  the 
purpose  of  '  securing '  the  goods  and  chattels  against  the 
creditor/'  etc.  (e)  And  an  affidavit  that  a  chattel  mortgage, 
by  two  mortgagors,  was  executed  in  good  faith,  and  not  for 
the  purpose  of  securing  the  goods  and  chattels  against  the 
creditors  of  the  mortgagors,  is  sufficient,  without  adding 
the  words  "  or  either  of  them  "  as  regards  the  mortgagors, 
or  "  any  or  either  of  them  "  as  regards  the  creditors.  (/) 
These  words  "  or  either  of  them  "  as  regards  the  mort- 
gagors, and  "  any  or  either  of  them  "  as  regards  the  credi- 
tors, are  implied  in  the  maxim,  "  omne  majus  continet  in 
se  minus :  minus  in  se  complectitur." 

(12)  It  is  worth  while  observing  these  words  carefully. 

(c)  Mather*  v.  Lynch,  28  U.  C.  Q.  B.  354. 

(d)  Boulton  v.  Smith,  17  U.  C.  Q.  B.  400,  affirmed  in  appeal,  18  Q.  B. 
45*. 

(<?)  Per  Harrison,  C.J.,  O'Donohoe  v.  Wilton,  42  U.  C.  Q.  B.  336. 
(f)  Fraser  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.  381 :  Bertram  v.  Pendry,  27 
V.  C.  C.  P.  377  :  Taylor  v.  Ainslie,  19  C  P.  78. 
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Mortgages  within  this  section,  shall  be  valid  and  bind- 
ing when  registered  as  hereinafter  provided.      Now  there  is 
nothing  in  the  Act,  subsequent  to  this  section,  in  any  way 
limiting  the  period   within   which   mortgages  under  ttm 
section  are  to  be  filed.     Section  1,  ante  p.  283,  limits  & 
period  within  which  mortgages  under  that  section  are  to  be 
filed,  and  section  5,  ante  p.  368,  limits  a  period  within  which 
bills  of  sale  are  to  be  filed.     Unless  mortgages  under  this 
section  can  be  said  to  come  within,  and  to  be  included  in, 
the  words,  "Every  mortgage  or  conveyance  intended  to 
operate  as  a  mortgage  made  in  Ontario,"  found  in  section 
one,  it  is  quite  clear  that  the  statute  has  fixed  no  period  of 
time,  within  which  mortgages  under  this  section  are  to  be 
filed.     There  is  no  doubt  that  the  entire  statute  must  be 
resorted  to,  in  order  to  arrive  at  a  conclusion  as  to  what  is 
required  ;  but,  it  seems  to  the  author,  that  the  mortgages 
referred  to  in  section  one,  are  so  identified  by  the  words 
contained  therein  and  in  section  two,  relating  to  the  affidavit 
of  bona  fides,  that  the  legislature,  whatever  they  may  have 
meant,  certainly  did    not    contemplate    a    reference  to 
mortgages  under  section   six  by  the   use  of  the  words, 
"  Every  mortgage,  or  conveyance  intended  to  operate  as  a 
mortgage  "  etc.     Indeed,  there  can  be  little  doubt  of  this, 
because  sections  one  and  two  of  this  Act  have  their  origin 
in  12  Vic.  cap.  74,  and  18  &  14  Vic.  cap.  62 ;  whereas 
section  six  of  this  Act  was  first  enacted  long  afterwards  by 
a  later  statute,  namely  20  Vic.  cap.  3. 

Affidavit  7.  (1)  The  affidavit  of  bona  flde$  required  by  the  prece- 

nnder  sees,    ding  two  sections  may  be  made  by  one  of  two  or  more  bar- 
gainees  or  mortgagees.    41  Vic  cap.  S,  sec.  12  part. 

(1)  See  sec.  5,  ante  p.  868,  note,  and  sec.  6,  ante  p.  381, 
note. 

By  40  Vic.  cap.  7,  sched.  A.  (184),  a  similar  amendment 
to  this,  was  made  to  section  1  of  the  Rev.  Stat,  of  Oct., 
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cap.  119.  It  does  not  appear  that,  even  prior  to  this  legis- 
lation, there  was  any  doubt  as  to  whether  or  not  the 
affidavit  of  bona  fides  was  sufficient,  when  made  by  one  of 
several  bargainees  or  mortgagees.  "  The  affidavit  is  only 
required  for  the  purpose  of  affording  information  as  to 
grounds  upon  which  the  claim  to  the  goods  is  made,  and 
one  affidavit  embracing  the  requisites  of  the  statute  affords 
that  information,  as  well  as  affidavits  of  twenty  bargainees, 
if  there  were  so  many,  would  do.  If  the  instrument  were 
rendered  unquestionable  upon  the  requisite  affidavit  being 
made,  then  no  doubt  it  would  be  proper  to  exact  an  affidavit 
from  every  bargainee  named ;  but  that  is  not  so,  and  the 
language  of  the  recital  clearly  shews  that  the  legislature 
only  contemplated  an  affidavit  to  be  made,  and  the  latter 
words  designate  by  whom  it  is  to  be  done.  In  complying 
with  the  requisites  of  the  statute  as  to  the  person,  it  may 
be  done,  we  think,  by  one  of  several  as  well  as  by  all,  and 
that  the  legislature  never  intended  to  impose  upon  all  the 
necessity  to  do  so ;  and  we  are  by  no  means  compelled 
to  put  a  construction  upon  the  Act  so  as  to  require  all  the 
mortgagees  or  bargainees  to  join  in  making  an  affidavit,  or 
that  several  affidavits  should  be  made,  if  more  bargainees 
than  one,  in  order  to  the  due  and  effectual  registration  of 
the  instrument,  (a)  In  one  case,  it  was  contended  that, 
although  the  statute  permitted  one  of  several  mortgagees  to 
make  the  affidavit,  the  spirit  of  the  Act  required  that  it 
should  be  so  construed  as  to  limit  it  to  the  case  of  joint 
mortgagees,  who  were  connected  in  business,  either  of  whom 
would  be  aware  of  all  the  circumstances  connected  with  the 
mortgage.  But  it  was  held  that  this  contention  was  unten- 
able, and  that  there  was  no  reason  why  the  court  should 
assume  that  one  of  two  joint  mortgagees,  even  when  not 
connected  in  business,  should  not  be  capable  of  making  the 

(a)  Per  Burns,   J.,  Reward  v.  Mitchell,  11  U.  C.  Q.  B.  625 :  see  also 
McLeod  v.  Fortune,  19  U.  C.  Q.  B.  100. 


Digitized  by  VjOO^IC 


408  BABBON    ON    MORTGAGES,    ETC. 

affidavit  with  a  fall  knowledge  of  all  the  circumstances,  (b) 
And  by  this  amendment  the  affidavit  of  bona  fides  required 
by  sections  5  and  6,  ante  p.  368  and  381,  may  now  be  made 
by  one  of  several  bargainees  or  mortgagees,  there  being  no 
distinction  made,  as  to  the  debts  secured  being  in  their 
origin,  joint  or  several,  (c) 

Chattel  8.  (1)   The  instruments  mentioned  in  the  preceding  sec- 

Mortgages  to  tion8  8h&ll  be  registered  (2)  in  the  office  of  the  Clerk  of 

in  th^8omce the  Coullty  Coart  of  C°unty  or  Union  of  Counties,  where  the 

of  the  property  so  mortgaged  or  sold  is  at  the  time  of  the  excution 

County  of  such   instrument ;  (3)  and  such  clerks  (4)  shall  file  all 

Clerk.  gacij  instruments  presented  to  them  respectively  for  that 

purpose,  (5)  and  shall  endorse  thereon  the  time  of  receiving 

the  same  in  their  respective  offices,  (6)  and  the  same  shall 

be  kept  there  for  the  inspection  of  all  persons  interested 

therein,  or  intending,  or  desiring  to  acquire  any  interest  in 

all  or  any  portion   of   the  property  covered  thereby.  (!) 

R.  8.  0. 1877,  cap.  119,  sec.  7,  43  Vic,  cap.  15,  sec.  1. 

(1)  The  instruments  are  those  referred  to  in  sees.  1,  5 
and  6,  viz., 

(i.)    A  mortgage  to  secure  an  existing  debt,  sec.  1. 

(ii.)  A  bill  of  sale  of  goods  and  chattels,  sec.  5. 

(iii.)  Mortgages  to  secure  advances,  sec.  6. 

(iv.)  Mortgages  to  indemnify  a  mortgagee  against 
liability  on  his  endorsement  of  promissory  notes,  sec.  6. 

(v.)  Mortgage  to  indemnify  a  mortgagee  against  any 
other  liability  by  him  incurred  for  the  mortgagor,  sec.  6. 

(2)  The  word  "  registered  "  includes  both  the  filing  of 
the  instrument  and  the  entries  by  the  clerk,  (a) 

By  this   section,   statutory  provision  is  made  whereby 
creditors,  purchasers,  mortgagees,  and  all  persons  inter- 

(b)  Severn  v.  Clarke,  30  U.  C.  C.  P.  363 :  McLeod  v.  Fortune,  19  U.  C.  R. 
100. 

(e)  Severn  v.  Clarke,  supra ;  see  ante  p.  328. 
(a)  See  ante,  sec.  (,  page  986. %\>\ 
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ested  in,  or  desiring  to  acquire  any  interest  in  the  mort- 
gaged or  sold  property  can  procure  information  regarding 
that  property.  "  Possession  of  the  mortgaged  property 
being  considered  as  evidence  of  fraud,  it  became  neces- 
sary, in  order  to  protect  creditors,  purchasers,  and  mortga- 
gees in  good  faith,  and  all  persons  interested  in,  or  desiring 
to  acquire  any  interest  in  the  mortgaged  or  sold  property, 
that  some  rule  should  be  adopted,  by  which  the  mortgagor 
or  bargainor  might  overcome  this  presumption  and  be 
permitted  to  retain  the  property,  and  carry  on  his  busi- 
ness; and  by  which  creditors  and  others  having  business 
with  him  might  be  notified  of  his  financial  position,  and  of 
the  incumbrances  upon  his  property ;  it  being,  in  many 
cases,  a  great  hardship  upon  a  debtor  to  be  compelled  to 
deliver  possession  of  the  very  property  by  which  he  not 
only  obtains  his  own  livelihood,  but  which  is  the  very 
means  for  satisfying  the  debt  for  which  the  property  is 
security."  (b) 

The  object  of  the  Act,  accomplished  by  a  fulfilment  of 
the  requirements  of  this  section,  is  that  the  public  should 
have  notice  of  an  existing  incumbrance  or  transfer  of  a 
person's  property,  thereby  protecting  creditors  and  others 
interested  in  the  property  against  secret  conveyances  and 
transfers  when  possession  of  the  property  was  not  changed. 

The  18  Eliz.  cap.  5,  and  27  Eliz.  cap.  4,#the  former 
relating  to  creditors  only,  the  latter  to  purchasers,  are  not 
affected  in  any  way  by  the  Chattel  Mortgage  Acts.  Though 
these  statutes  were  passed  for  the  "  avoiding  and  abolish- 
ing of  feigned  covinous  and  fraudulent  feoffments,  gifts, 
grants,  alienations,  etc.,  as  well  of  lands  and  tenements  as 
of  goods  and  chattels/'  it  would  seem  the  end  proposed  by 
them  would  be  attained  just  as  well  by  the  common  law, 
the  principles  and  rules  of  which     *     *     are  so  strong 

(b)  Herman  on  Ch.  Mortgages,  p.  154. 
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against  fraud  in  every  shape,  (c)  It  would  appear  also 
that  the  Rev.  Stat.  Ont.  1887,  cap.  124,  does  not  alter  the 
Statute  of  Elizabeth.  The  Ontario  Act  only  differs,  in  tbat 
it  extends  to  preferential  assignments,  (d)  Whilst  these 
statutes  protect  against  fraudulent  sales  and  preferences, 
creditors  and  purchasers,  (e)  the  Chattel  Mortgage  Acts 
adds  a  still  further  protection  against  fraud  and  collusive 
dealing ;  such  protection  only,  is  it  intended  to  afford,  and 
not  to  make  valid  that  which  was  invalid  without  a  com- 
pliance with  the  Act.  Any  one  claiming  under  an  instru- 
ment filed  in  pursuance  of  the  Act  will,  none  the  less,  be 
required  to  show,  when  called  upon  so  to  do,  that  the 
transaction  was  made  and  entered  into  in  good  faith,  and 
with  no  intention  of  defrauding  the  creditors  of  the  person 
with  whom  he  is  dealing,  subsequent  purchasers,  or 
mortgagees  in  good  faith,  and  should  it  be  made  by 
one  in  insolvent  circumstances,  that  the  transaction  has 
not  even  this  effect.  (/) 

Sections  4  and  5  make  absolutely  null  and  void  mort- 
gages and  conveyances,  unless  registered  as  required  by 
this  section,  when  there  is  no  change  in  the  possession 
of  the  goods  mortgaged  or  sold,  that  is,  however,  "when 
the  rights  of  others  than  the  parties  to  the  instrument  are 

affected."  (g) 

As  between  the  immediate  parties  themselves,  as  has 
been  before  explained,  the  instrument  is  valid  and  binding 
without  registration,  and  that  too,  though  it  be  tainted  with 
fraud    in    its  very  inception.     A  conveyance   to  defeat 


(c)  Cadogan  v.  Kennett,  2  Cowp.  432. 

(d)  Metealf  v.  Keefer,  8  Gr.  392, 7  L.  J.  270. 

(e)  Graham  v.  Furbur,  14  C.  B.  410 :  23  L.  J.  C.  B.  51. 
(/)  R.  S.  O.,  1887,  cap.  124,  sec  2. 

(g)  Bond  v.  Newburn,  1  Brock,  316  :  Gregg  v.  Sandford,  24  111.  17  :  Hen- 
derson v.  Morgan,  26  111.  431 :  Ogg  v.  Randolph,  4  H.  <fe  N.  445 :  Forest  v. 
Tinkman,  29  111.  141. 
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creditors  is  good  as  between  the  parties  themselves  and 
their  representatives,  (h)  the  principle  of  law  being  that 
"  no  man  shall  set  up  his  own  fraud  as  the  basis  of  a  right 
or  claim  for  his  own  benefit."  (i) 

Besides,  however,  as  between  the  immediate  parties  to 
the  instrument  and  their  personal  representatives  it  is  yet 
good  without  registration  as  against  a  wrongdoer  or  tres- 
passer. Should  any  one,  without  title,  or  otherwise  than 
in  the  character  of  a  creditor,  purchaser  or  mortgagee,  in 
good  faith,  take  possession  of  the  property  mortgaged  or 
sold,  the  mortgagee  or  bargainee  would  be  entitled  to  an 
action  of  replevin  or  trespass  against  any  such  person,  (j ) 

(8)  The  instruments  mentioned  above  are  to  be  filed  in  the 
office  of  the  clerk  of  the  county  court,  or  union  of  counties 
as  the  case  may  be,  where  the  property  is  at  the  time  of  the 
execution  of  the  instrument.  It  formerly  was  the  law  that 
registration  should  take  place  in  the  county  wherein  the 
mortgagee  or  bargainee  resided,  and  not  in  the  county 
wherein  were  the  goods,  except  in  the  event  of  the  bar- 
gainor or  mortgagor  residing  out  of  Ontario. 

Information  can  be  more  speedily  acquired,  by  examin- 
ing the  records  in  a  county  wherein  a  man  resides  or  was 
residing  at  the  time  of  the  registry,  than  could  the  neces- 
sary information  be  acquired  by  being  compelled  to  know 
where  goods  were  at  a  certain  period  of  time^  at  which 
place  a  search  would  require  to  be  made.  For  this  reason 
it  is  submitted  that  the  amendment  made  by  later  legisla- 
tion (k)  will  not  be  found  to  be  an  improvement. 

(h)  2  Sugden  V.  A  P.  8th  Am.  Ed.  713. 

li)  Benjamin  on  Sales,  1st  Am.  Ed.  480  :  Philpotts  v.  Philpotts,  10G.B. 
85  :  20  L.  J.  C.  P.  11. 

Ij)  Pratt  v.  Harlon,  16 Gray,  379  :  Moses  v.  Walker ,2  Hilt.  536:  Hackett 
v.  Maulvere,  4  Cal.  85 :  Johnson  v.  Jeffries,  80  Mo.  423:  Morrow  v.  Tumey> 
35  Ala.  131. 

{k)  43  Vic.  cap.  15,  sec.  1. 
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Under  no  circumstances  is  the  instrument  to  be  filed  in  the 
county  where  the  mortgagee  resides :  should  such  be  done  the 
mortgage  or  conveyance  is  invalid.  (I) 

Registration,  in  compliance  with  the  Act,  is  equivalent 
to  change  of  possession.  A  mortgage,  or  conveyance 
properly  registered,  within  the  period  of  five  days,  limited 
by  sections  1  and  2  relates  back,  operates  and  takes  effect 
upon,  from  and  after  the  day  of  its  execution,  (m) 

(4)  It  has  been  held  under  a  somewhat  similar  statute, 
that,  during  vacancy  in  the  office  of  clerk,  the  filing  is 
valid  when  performed  by  any  person  in  charge  of  the 
office  for  the  time  being,  (n) 

(5)  Upon  receipt  of  any  instrument  under  the  Act, 
presented  to  him  for  that  purpose,  the  clerk  shall  file  the 
same.  It  has  been  held  that  filing  consists  in  simply 
handing  the  instrument  to  the  proper  officer ;  (o)  but  the 
meaning  of  the  word  "file,"  at  common  law,  namely,  "a 
thread,  string  or  wire  upon  which  writs  and  other  exhibits 
in  courts  and  offices  are  fastened  or  filed  for  the  more  safe 
keeping,  and  ready  turning  the  same,"  (p)  would  indicate 
that  the  present  statutory  use  of  the  word  was  correct. 
The  simple  leaving  of  a  mortgage  with  the  clerk,  does  not 
necessarily  constitute  filing.  Should  the  clerk  receive 
it  with  instructions  not  to  register  it  for  a  few  days,  there 
is  no  filing  within  the  statute,  at  least  until  further  orders 
are  received  concerning  the  instrument ;  (q)  and,  the  fact 

(/)  Stowe  v.  Meserve,  13  N.  H.  46. 

(m)  Section  3,  ante  p.  350. 

(n)  Bithop  v.  Cook,  13  Barb.  (N.  Y.)  326. 

(o)  Graham  v.  Summers,  25  Minn.  81. 

(p)  Whart.  Law  Lex. 

(q)  Low  v.  Pettergill,  12  N.  H.  337  :  see  Rosm  v.  Hamilton,  E.  T.  3  Vic: 
Foster  v.  Smith,  13  U.  C.  R.  243 :  In  re  Ross,  3  Prac.  R.  394 :  £.  of  M.  ▼. 
Munro,  23  U.  C.  R.  414 :  Kerr  v.  Lundey,  15  C.  P.  631 :  T.  dt  L.  Co.  ▼. 
Cuthbert,  13  Grant  412. 
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of  the  clerk  acting  contrary  to  bis  instructions,  and 
endorsing  therein  the  time  of  filing,  or  of  its  receipt  by 
him,  will  not  create  a  filing  within  the  statute,  (r) 

(6)  Nor  will  the  receipt,  out  of  his  office,  by  the  clerk  after 
office  hours,  constitute  a  filing,  though  he  endorse  the  hour 
of  the  instrument  being  handed  to  him;  (*)  but  should  the 
clerk  be  told  to  file  the  instrument  when  he  gets  bis  fee  for 
so  doing,  and  without  getting  it,  be  files  the  document, 
the  filing  is  good  by  reason  of  the  presumption  that  when 
he  did  file  the  instrument  he  had  been  paid  his  fee.  (t) 

It  is  not  the  clerk's  duty  to  inquire  into  the  truth  of  the 
statements  contained  in  the'affidavits,  any  more  than  it  is 
the  county  registrar's  duty  to  make  such  enquiry  when  be 
receives  for  registration  a  deed  properly  proved,  or  than  it 
is  the  duty  of  the  clerk  of  the  Crown  to  make  such  enquiry 
when  he  issues  a  capias  upon  an  affidavit  swearing  to  a 
debt.  But  the  clerk  should  not  receive  and  file  an  instru- 
ment or  affidavit  which  he  knows  to  be  untrue,  in  fact, 
without  at  least  endeavouring  "to  have  that  which  was 
wrong  made  right/'  for  he  then  would  be  passively  lending 
himself  to  a  fraud.  It  is  not  considered  that  the  proof  for 
registration  is  indispensable  in  instruments  under  this 
Act,  as  it  is  in  regard  to  instruments  under  the  Registry 
Act.  (u)  By  section  36  of  the  Registry  Act,  what  is 
required  as  proof  for  registration,  is  pointed  out,  and  the 
witness  must  be  a  subscribing  witness,  which,  as  has  been 
seen,  is  not  necessary  in  instruments  under  this  Act. 
Section  42,  (i?)  speaks  of  the  affidavit  being  for  the  purpose 
of  registration,  and  section  55,  ibid,  requires  all  the  instru- 

(r)  Town  v.  Griffith,  17  N.  H.  165 :  Parker  v.  Palmer,  13  R.  I.  359. 

($)  Hathaway  v.  Howell,  54  N.  Y.  97. 

(t)  Connard  v.  Colgan,  55  Iowa,  538. 

(«)  Revised  Statutes  Ont.,  1887,  cap.  114. 

(v)  R.  S.  O.  1887,  cap.  114. 
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ments  to  be  registered  at  full  length,  including  every 
certificate  and  affidavit,  which  could  not  well  be  done 
without  the  affidavit  being  there  to  register.  Bat  the 
Chattel  Mortgage  Act  does  not  seem  to  have  any  enact- 
ment which  vests  the  clerk  with  power  to  decline  to  register 
an  instrument  not  duly  proved  for  registration  by  a 
sufficient  affidavit  of  execution.  As  the  Chattel  Mortgage 
Act  does  not  require  the  instruments  to  be  copied  at  length 
with  every  certificate  and  affidavit,  as  is  required  in  the 
case  of  transfer  of  land,  it  would  justify  the  inference  that 
the  legislature  rather  intended  the  affidavit  of  execution  as 
a  check  upon  the  transaction,  and  to  secure  good  faith 
between  the  parties,  than  as  pioof  for  registration  for  the 
satisfaction  of  the  clerk. 

According  to  the  Common  Pleas,  (w)  and  prior  to  26  Vic. 
cap.  6,  sec.  1,  the  endorsement  by  the  clerk  of  the  time  of 
receiving  an  instrument  under  the  Act,  when  filed  in 
proper  time,  settled  the  time  from  which  the  instrument 
took  effect,  as  to  creditors,  purchasers  and  mortgagees  in 
good  faith,  just  as  it  now  does  in  several  States  of  the 
Union,  (x)  Now,  however,  as  legislation  has  settled  the 
conflict  between  the  two  courts,  as  to  the  period  from 
which  an  instrument  relates  and  takes  effect,  when  properly 
filed  under  the  Act,  (y)  the  original  endorsement  by  the 
clerk,  made  in  pursuance  of  the  Act,  upon  any  instrument 
or  copy  filed  under  this  Act,  is  evidence  only  of  the  time  of 
receiving  the  same  in  the  proper  office.  The  clerk  shall 
note  the  day  and  hour  of  the  instrument  being  received  by 
him,  by  endorsement,  and  from  such  time  the  law  considers 

(w)  Vide  ante,  p.  351. 

(x)  Magee  v.  Bentley,  8  Ohio,  396  :  Doe  v.  Bank,  3  McLean.  140 :  Curtail 
v.  Duval%  22  Ark.  136 :  Brown  v.  Hickman,  1  Ohio,  8.  116 :  Fotdiel  f. 
Barr,  3  Ohio,  8.  471 :  Toiuley  v.  Tousley,  5  Ohio,  8.  78. 

(y)  See  ante  p.  851. 
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the  instrument  filed.  Any  omission,  error,  or  mistake  on 
the  part  of  the  clerk,  in  making  his  endorsement,  cannot 
be  used  to  the  prejudice  of  the  mortgagee  or  bargainee,  (z) 
While  it  was  the  law  that  instruments  duly  filed  under  the 
Act  had  their  existence  as  against  creditors,  purchasers, 
and  mortgagees,  in  good  faith,  only  from  the  time  of  regis- 
tration, the  same  conflict  could  not  arise,  as  might  now 
take  place  between  two  instruments,  each  dated  the  same 
day,  and  filed  within  the  statutory  period.  By.  section 
3,  supra,  each  instrument  operates  and  takes  effect  from 
and  after  the  day  and  time  of  the  execution  thereof,  the 
time  of  execution  not  being  by  the  conveyancer  noted,  as 
is  the  time  of  registration  by  the  clerk,  conflicting  claimants 
under  instruments  might  be  at  some  loss  to  ascertain 
which  was  first  in  point  of  execution.  As  the  court 
considers  the  fraction  of  a  day,  (a)  the  suggestion  is  offered 
that  in  all  cases  the  day  and  hour  of  execution  should  be 
noted  by  the  conveyancer,  who,  should  occasion  require  it, 
could  then,  with  some  satisfactory  certainty,  establish  the 
moment  of  time  from  which  his  instrument  takes  effect. 

(7)  Any  person  having  or  intending  to  have  any  interest 
in  the  matter  is  entitled,  upon  tender  to  the  clerk  of  the  sum 
of  ten  cents,  to  an  inspection  of  any  of  the  instruments 
filed  in  his  office  in  pursuance  of  this  Act.  Does  this  mean 
that  no  person  but  one  having  an  interest,  or  intending  to 
have  an  interest  in  the  property  is  entitled  to  make  searches 
in  the  clerk's  office?  And  does  it  mean  that  the  clerk 
before  allowing  searches  to  be  made,  may  satisfy  himself 
that  enquirers  possess  the  right  to  an  inspection,  within 
the  meaning  of  the  words  of  the  statute  ? 

(*)  Durfee  v.   Grtnnell,  69  III.  371 :  McLaren  v.  T1iomp$on,  40  Me.  561  : 
Menu  v.  Mem*,  35  Ala.  28 :  Partridge  v.  Swozzey,  46  Me.  414. 
(a)  See  ante  p.  818. 
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A  8  to  registration  of  chattel  mortgages  in  Haliburton.  (b) 
See  R.  S.  0.  cap.  6,  sec.  28.  (c) 

Clerk  to  ••  "  The  said  clerks  respectively   shall  number  every 

enter  same.  Bncyl  instrument  or  copy  filed  in  their  offices,  and  shall 
enter  in  alphabetical  order  in  books  to  be  provided  by  them, 
the  names  of  all  the  parties  to  such  instruments,  with  the 
numbers  endorsed  thereon  opposite  to  each  name,  and 
such  entry  shall  be  repeated  alphabetically  under  the  name 
of  every  party  thereto,"  (1)  R.  8  0  1877,  cap.  119,  sec.  8. 

(1)  It  is  very  important  that  the  clerk  should  carefully 
follow  out  the  instructions,  as  to  the  manner  of  registra- 
tion, pointed  out  by  this  section.  We  have  seen  that  neg- 
ligence, or  dereliction  of  duty  on  the  clerk's  part,  will  not 
prejudice  a  person  setting  up  an  instrument,  who  has  done 
all  that  the  Act  requires  him  to  do,  in  relation  to  such 
instrument.  But  as  a  compliance  with  this  section  fur- 
nishes the  means  by  which  those  desiring  information  are 
affected  with  notice,  it  would  be  a  disadvantageous  position 
— that  of  a  mortgagee  or  bargainee  claiming  as  valid  an  in- 
strument wanting  in  registration,  through  some  neglect  of 
the  clerk,  as  against  others  interested  in  the  property  with- 
out notice.  The  section  points  out  one  method  of  registra- 
tion, and  that  should  be  strictly  followed,  (a)  though  it  is 
said  different  offices  throughout  Ontario   adopt  different 


(6)  By  R.  S.  O.  cap.  6,  the  limits  of  the  provisional  County  of  Halibur- 
ton are  the  Townships  of  Lutterworth,  Anson,  Hindon,  Snowdon, 
Glamorgan,  Monmoath,  Cardiff,  Minden,  Dysart,  Dudley,  Harcourt, 
Stanhope,  Guilford,  Harburn,  Bruton,  Sherborne,  Havelock.  Eyre, 
Clyde,  McClintock,  Livingstone,  Lawrence,  and  Nightingale. 

(c)  In  case  of  any  instrument  mentioned  in  the  Act  respecting  mort* 
gages  and  sales  of  personal  property,  made  or  executed  aft9r  the  25th 
day  of  March,  1886,  within  the  provisional  oounty,  or  affecting  personal 
property  therein,  the  same  shall  be  registered  in  the  office  of  the  clerk  of 
the  First  Division  Court  of  the  Provisional  County,  and  registration  if 
made  within  seven  days  after  the  execution  of  the  instrument  shall  be 
sufficient.     49  Vic.  cap.  2,  sec.  9. 

(a)  Hawlty  v.  Hoice,  22  Me.  560 :  Holme*  v.  SprouU,  31  Me.  78. 
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systems.  Section  8,  ante,  should  be  read  with  this  section,  as 
also  containing  instructions  for  the  guidance  of  the  clerk. 
His  first  duty,  when  an  instrument  is  presented  to  him  for 
registration,  is  to  endorse  thereon  the  time  of  receiving  the 
same,  and  then  to  number  it.  The  previous  section 
requires  the  time  to  be  noted  when  the  mortgage  is  received, 
and  seem 8  to  indicate  the  existence  of  a  difference  between 
the  receiving  and  the  filing  of  the  instrument,  as  in  strict- 
ness there  certainly  is.  The  instruments  should  be  num- 
bered consecutively  in  a  book  kept  for  the  purpose  ;  the  clerk 
then  should  enter  the  names  of  all  the  parties  to  the  instru- 
ment in  alphabetical  order,  repeating  all  the  names  to 
the  instrument  in  each  entry,  and  opposite  to  each  name 
in  the  book,  he  should  enter  the  number  he  previously  has 
endorsed  upon  the  instrument  itself.  The  clerk's  omission 
to  follow  out  these  requisites,  will  not  invalidate  the 
mortgage  or  bill  of  sale,  for  the  statute,  in  regard  thereto, 
is  merely  directory,  and  does  not  make  them  an  essential 
part  of  the  registration  of  the  instrument,  (b) 

In  many  of  the  States  of  the  Union  a  mortgage  only 
takes  effect  from  the  time  of  registration,  (c)  So  that  ar 
question,  which  could  not  arise  under  our  Act,  arises  therer 
viz :  as  to  the  effect  of  a  mortgage  delivered  to  the  regis- 
trar (with  orders  not  to  record  it,  until  further  notice),  as 
against  subsequent  mortgagees,  purchasers  and  creditors. 
As  a  writ  of  fi.  fa.,  will  lose  its  priority,  as  against  subse- 
quently received  writs,  when  the  former  is  delivered  with 
instructions  to  suspend  the  execution  until  further  orders 
are  given,  and  in  the  meantime  such  other  writs  are  deli- 


(6)  Smith  v.  Waggoner,  50  Wis.  155  :  S.  C.  9  Am.  L.  Bee.  358. 

(e)  White  v.  Denman,  1  Ohio,  s.  110:  Westcott  v.  Gunn,  4  Duer.  107  : 
Benedict  v.  Smith,  10  Page,  126  :  Woodruff  v.  Robb,  19  Ohio,  212  :  Fohom 
v.  Clemence,  111  Mass.  273  :  Tate  v.  Brittain,  3  Hawks.  55  :  Rich  v.  Robei-ts, 
48  Me.  584. 

B.M.  27 
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vered  to  the  sheriff,  (d)  so  does  a  chattel  mortgage  lose  its 
priority  when  delivered  to  the  registrar  under  similar  cir- 
cumstances, and  this  is  so,  though  the  clerk  shall  have 
noted  its  receipt.  But  under  our  statute,  as  we  have  seen, 
the  mortgage  or  other  instrument,  if  filed  within  the  proper 
period,  relates  back  to  its  date.  The  instrument,  in  an? 
event,  could  only  be  delayed  in  its  registry  for  the  period  of 
five  days.  If  filed  after  that  time  it  is  void  altogether,  and 
if  filed  before  the  expiration  of  the  period  of  five  days, 
though  delayed  in  the  hands  of  the  clerk  under  the  instruc- 
tions of  the  mortgagee,  it  will,  perforce  of  the  statute, 
relate  back,  operate  and  take  effect  from  the  moment  of  its 
execution,  (e) 

How  to  pro-  10.  (1)  In  the  event  of  the  permanent  removal  (2)  of  goods 
°eei*'  ^S^8  an^  chattels,  mortgaged  as  aforesaid,  from  the  county  or 
are  removed  uni0Q  °'  counties  in  which  they  were  at  the  time  of  the  execu- 
te) another  *ion  of  the  mortgage,  to  another  county  or  union  of  counties, 
county.  before  the  payment  and  discharge  of  the  mortgage,  a  certified 

copy  of  the  mortgage,  under  the  hand  of  the  clerk  of  the 
County  Court  in  whose  office  it  was  first  registered,  and 
under  the  seal  of  the  Court,  and  of  the  affidavits,  and  docu- 
ments and  instruments  relating  thereto,  filed  in  such  office, 
shall  be  filed  with  the  clerk  of  the  County  Court  of  the 
county  or  union  of  counties  to  which  the  goods  and  chattels 
are  removed,  (3)  within  two  months  (4)  from  such  removal 
(5)  otherwise  the  said  goods  and  chattels  shall  be  liable  to 
seizure  and  sale  under  execution,  (6)  and  in  such  case  the 
mortgage  shall  be  null  and  void,  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith  (7)  for  valuable 
consideration,  as  if  never  executed  (8)  R.  S.  O.  1877,  cap. 
119,  sec.  9. 

(1)  This  section  does  not  contemplate  a  removal  of  the 
goods  and  chattels  beyond  the  Province.    It  has  only  refer- 

{d)  Payne  v.  Drew,  4  East,  523 :  Foster  v.  Smith,  13  U.  C.  Q.  B  243 
Castle  v.  Ruttan,  4  U.  C.  C.  P.  252  :  Kerwan  v.  Jennings,  3  Ir.  Ch.  R.  48 
Jones  v.  Atherton,  7  Taunt.  56 :  Samuel  v.  Duke  et  al.,  6  Dowl.  P.  C  636 
Hunt  v.  Hooper,  1  D.  <fe  L.  626:  11  M.  A  W.  664  :  Kempland  v.  Macaulai 
Peakes  N.  P.  C.  96  :  Pringle  v.  Isaac,  11  Price,  445. 

(e)  Ante,  sec.  3,  p.  351. 
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ence  to  the  case  of  a  removal  from  one  county  to  another 
within  Ontario.  In  the  event  of  the  former  occurring,  the 
mortgage,  if  valid,  will  still  be  a  good  security,  for  the  lex 
loci  contractus  "  controls  the  nature,  construction  and 
validity  of  the  contract,"  as  contra-distinguished  from  real 
property  contracts,  the  law  of  which  is  the  lex  loci  rei 
si  tee.  (a) 

"  The  rule  is  that  the  validity  and  effect  of  contracts 
relating  to  personal  property  are  to  be  determined  by  the 
laws  of  the  state  or  country  where  they  are  made,  and  as 
a  matter  of  comity  they  will,  if  valid  there,  be  enforced  in 
another  state  or  country,  although  not  executed  or  recorded 
according  to  the  law  of  the  latter.  This  rule  has  been 
applied  to  a  great  number  of  cases  of  chattel  mortgages 
where  the  mortgagor  removes  with  the  property  into 
another  state,  continuing  in  possession  of  it,  permissible 
by  the  law  of  the  former  under  circumstances  that  had  the 
mortgage  been  executed  in  the  latter  state,  by  a  resident 
therein,  would  have  made  it  invalid  as  against  creditors  or 
purchasers."  (b)  This  view  of  the  law  cannot  be  extended 
further  than  the  case  of  a  removal  of  goods  under  this 
section,  (c) 

The  intention  of  this  section  doubtless  is,  "  to  protect 
purchasers  in  the  county  to  which  the  goods  might  be 
removed,  and  for  that  purpose  directed  a  registration  there, 
allowing  two  months  from  the  time  of  removal,  (d) 

(2)  The  removal  must  be  a  "  permanent "  removal.  "  It 
must  be  a  removal  by  the  mortgagor,  in  the  ordinary  way." 
Where  from  any  cause,  a  mortgagor  or  bargainor  decides 
to,  and  does,  definitely  leave  one  county,  to  which  he  has 

(a)  See  ante  p.  196,  et  seq,  cap.  8. 

(6)  Gilflllan,  J.,  Keenan  v.  Simon,  SI  Alb.  L.  J.  118. 

(c)  See  River  Stave  Co.  v.  Sill,  12  O.  R.  557. 

(d)  Clarke  v.  Bate$t  21  U.  C.  C.  P.  352. 
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not  the  animus  recertendi,  to  reside  in  another,  and  takes 
with  him  his  goods  and  chattels,  with  the  present  intention 
of  permanently  keeping  them  within  the  county  to  which 
he  removes,  then  this  section  applies,  (e)  If  the  goods  are 
stolen  and  wrongfully  taken  out  of  the  possession  of  the 
mortgagor,  and  then  removed  by  any  one,  other  than  the 
mortgagor  (except  through  his  agency),  the  statute  does 
not  apply,  as  "  the  subsequent  portion  of  the  section  points 
clearly  to  a  removal  by  the  mortgagor.,,  (/)  It  does  not 
follow  that  the  section  will  not  apply,  "  so  long  as  the 
mortgagee  is  ignorant  of  the  removal,  (g)  And  when  the 
removal  is  by  a  purchaser  of  the  mortgaged  goods  from  the 
mortgagor  during  the  currency  of  a  valid  mortgage,  and 
the  goods  are  removed  out  of  the  county  beyond  the 
mortgagee's  control,  it  cannot  be  urged  by  the  purchaser 
against  the  mortgagee's  claim  to  the  goods,  that  the 
mortgagee  should  have  refiled  his  security  in  the  county  to 
which  they  were  removed,  and  in  which  they  could  not  be 
found.  The  moment  the  goods  were  taken  by  the  pur- 
chaser, that  moment  they  become  in  law  the  property  of 
the  mortgagee,  and  at  once  his  cause  of  action  accrued  to 
him,  of  which  he  could  not  be  divested  by  non-compliance 
with  the  requisites  of  this  section,  (h) 

The  Act  does  not  cover  the  case  of  a  permanent  removal 
of  the  residence  of  the  mortgagor ;  the  goods  mortgaged 
may  be  in  one  county,  the  mortgagor's  residence  in 
another ;  in  the  former  county  the  instrument  must  be 
registered ;  but  no  provision  exists  requiring  registration 
of  the  mortgage  in  any  county  a  mortgagor  may  move  to, 
unless,  of  course,  he  takes  the  goods  with  him  to  such 
county. 

(e)  Boyd  v.  Beck,  29  Ala.  703. 

(/)  Cochrane  v.  Bouclier,  3  O.  R.  46*2. 

(g)  Clarke  v.  Bates,  sttpra, 

(h)  Hodgins  v.  Johnston,  5  A.  R.  p.  452. 
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(3)  A  copy  of  the  mortgage  with  the  clerk's  certificate  to 
that  effect,  under  the  seal  of  the  court,  must  be  filed  in  the 
office  of  the  county  to  which  the  goods  are  removed. 

Should  the  goods  not  be  permanently  removed,  until 
after  the  mortgage  has  been  renewed,  as  required  by  section 
11,  post,  then  certified  copies  of  all  renewals,  as  well  as  of 
the  original  mortgage  itself,  with  all  affidavits,  must  be 
filed  in  the  proper  office  of  the  county  to  which  the  goods 
are  removed. 

The  following  is  a  form  of  certificate  that  may  be  used  : 

I,  clerk  of  the  County  Court  of  the  county  of 

do  hereby  certify  that  the  annexed  paper  writing 
marked  A  is  a  true  and  correct  copy  of  the  original  chattel 
mortgage  from  to  (with  all  endorsements 

thereon)  bearing  date  the  day  of  ,  18       , 

which  was  filed  in  the  office  of  said  court  at  o'clock  , 
on  the  day  of  ,  188    ,  and  that  *  there 

are  no  other  affidavits,  documents,  instruments  or  other 
papers,  filed  in  the  office  of  said  court  relating  thereto.* 
(If  the  mortgage  has  been  renewed  then  substitute  for  the 
words  between  the  asterisks  the  following)  the  paper  writings 
marked  B  hereto  attached  are  true  and  correct  copies  of 
the  renewal  of  said  mortgage  filed  as  aforesaid  (with  all 
endorsements  thereon)  and  of  all  affidavits,  statements, 
documents,  and  instruments  thereto,  which  said  paper, 
writings  marked  B  were  filed  in  the  office  of  the  said  court 
at        o'clock  on  the  day  of  18     , 

and  that  there  are  no  other  affidavits,  documents,  instru- 
ments or  other  papers  relating  to  said  mortgage  filed  in  the 
said  office. 

Dated  this  day  of 

A.D.18       .  t~--\ 

C.C.  C.     |  Seal.  J 
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This  certificate  must  be  signed  by  the  clerk,  and  it  must 
have  attached  to  it  the  seal  of  the  court. 

Certified  copies  of  all  affidavits,  documents,  and  instru- 
ments relating  thereto  must  also  be  filed. 

(4)  A  calendar  month,  and  not  a  lunar  month  is 
meant,  (i)  As  to  the  construction  to  be  pat  upon  the 
naked  expression  "month,"  see  Nudell  v.  WUUams.(j) 
A  month  may  indeed  mean  lunar  or  calendar  month 
according  to  the  intention  of  the  contracting  parties,  (k) 
By  the  common  law,  a  month  is  twenty-eight  days.  In 
ecclesiastical  matters  it  means  a  "calendar,"  or  "solar" 
month ;  see  authorities  collected  in  Simpson  v.  Margitson;  (I) 
"  within  "  two  months  excludes  in  computation  either  the 
first  or  last  day.  If  the  removal  is  made  on  the  tenth  of 
January,  the  certified  copies  of  the  mortgage  with  the 
affidavits,  etc.,  will  be  properly  filed  on  the  eleventh  day  of 
March  following,  see  ante  p.  816. 

(5)  The  time  is  to  be  computed  from  the  day  upon  which 
the  removal  is  made.  If  more  than  one  day  is  occupied  in 
the  removal,  then  the  time  is  computed  from  the  last  day 
so  occupied. 

(6)  The  execution  under  which  the  goods  and  chattels 
shall  be  liable  for  seizure,  means  an  execution  against  the 
mortgagor,  and  the  purchasers  or  mortgagees  mean  pur- 
chasers or  mortgagees  from  the  mortgagor,  (m) 

(7)  Until  the  passing  of  40  Vic.  cap.  8,  sec.  29,  Ont.,  the 
words  "  in  good  faith,"  did  not  occur  in  this  section,  and 
the  court  refused  to  import  them,  as  found  in  sections 

(i)  Rev.  Stat.  O.,  1887,  cap.  1,  sec.  8,  sab. -sec.  15. 

(j)  15  U.  C.  C.  P.  848. 

(*)  1  M.  A  N.  Ill :  1  Samuel  Rep.  251  nd. 

(I)  11  Q.  B.  23  :  63  £.  0.  L.  R.:  and  2  Exch.  110. 

(m)  Clarke  v.  Batu,  21  U.  C.  C.  P.  352. 
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4  &  5,  after  the  word  mortgagees,  and  it  was  therefore  held 
that  a  purchaser  for  value,  of  the  goods,  though  with 
notice  of  the  mortgage,  was  entitled  as  against  the  mort- 
gagee, (n) 

(8)   The  section  does  not  apply  to  a  sale  of  goods  by 
instrument  under  the  Act. 

II.  (1)  Every  mortgage,  or  copy  thereof,  filed  in  pursuance  Statement 
of  this  Act  (2)  shall  cease  to  he  valid  (3)  as  against  the  credi-  to  *»  filed 
tors  (4)  of  the  persons  making  the  same,  and  against  suhse-  mortgage  m. 
qnent  purchasers  and  mortgagees  in  good  faith,  (5)  for  validated  as 
valuable  consideration,  (6)  after  the  expiration  of  one  year  against  cred- 
from  the  filing  thereof,  (7)  unless  within  thirty  days  next  1*ors* 
preceding  the  expiration  of  the  said  term  of  one  year,  (8)  a 
statement,  exhibiting  the  interest  of  the  mortgagee,  his 
executors,  administrators,  or  other  assigns,  (9)  in  the  pro 
perty  claimed  by  virtue  thereof,  and  showing  the  amount 
still  due  for  principal  and  interest  thereon,  and  showing  all 
payments  made  on  account  thereof  (10)  is  again  filed  in  the 
office  of  the  clerk  of  the  County  Court  of  the  county,  or 
onion  of  counties,  wherein  the  goods  and  chattels  are  then 
situate,  (11)  with  an  affidavit  of  the  mortgagee,  or  one  of 
.several  mortgagees,  or  of  the  assignee,  or  one  of  several 
assignees,  or  of  the  agent  of  the  mortgagee  or  assignee,  or 
mortgagees  or  assignees  (as  the  case  may  be),  duly  autho- 
rized in  writing  for  that  purpose  (a  copy  of  which  authority 
shall  be  filed  therewith),  (12)  that  the  statement  is  true,  and 
that  the  mortgage  has  not  been  kept  on  foot  for  any  fraudu- 
lent purpose.  (13)    43  Vic.  cap.  15,  sec.  2. 

(1)  The  object  of  this  section  is  clear  to  all.  Without  it, 
parties  might,  by  simply  remaining  passive,  allow  their 
securities  to  continue  upon  record  long  after  they  were 
totally  or  partially  satisfied,  to  the  great  injury  of  the 
business  community,  who,  without  inquiring  from  the 
parties  themselves,  would  have  no  means  of  ascertaining 
the  true  position  of  a  mortgagor,  with  whom  they  were 
desirous  of  doing  business.     Its  object  is  "obviously  to 

(n)  Morrow  v.  Rourke,  39  U.  C.  Q.  B.  600. 
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prevent  the  mortgage  being  used  to  shjeld  the  chattels  from 
the  claims  of  creditors,  after  the  debt,  for  which  it  was 
given,  is  satisfied,  and  also  to  give  creditors  information,  at 
the  end  of  the  year ;  as  to  the  state  of  the  debt  secured, 
and  whether  it  is  in  progress  of  liquidation."  (a)  And 
furthermore  "to  make  void  as  against  subsequent  pur- 
chasers, etc.,  a  mortgage  not  renewed  at  the  end  of  tbe 
year,  the  intention,  in  both  cases,  being  to  prevent  intend- 
ing purchasers  being  misled  at  the  time  of  their  pur- 
chase." (b)  The  intention  of  the  Act  is  to  give  reasonable 
information  to  those  who  deal  with  persons  who  have 
executed  bills  of  sale,  but  not  to  operate  as  a  mere  trap  for 
those  who  advance  money  on  such  securities,  (c) 

By  virtue  of  this  section,  no  one  now  may  be  misled  by 
the  possession  and  apparent  ownership  of  the  mortgagor. 
Should  the  result  of  a  search  be,  to  find  a  mortgage,  but 
that  such  mortgage  had  not  been  renewed,  in  accordance 
with  the  requirements  of  this  section,  then  the  party,  so 
searching,  would  not  be  affected  with  notice,  and  would  be 
at  liberty  to  deal  with  the  mortgagor,  without  any  risk  of 
being  subject,  in  his  interests,  to  those  of  the  mortgagee. 

(2)  By  every  mortgage,  or  copy  thereof,  filed  in  pursuance 
of  the  Act,  etc.,  etc.,  is  meant  only  such  mortgages  as,  in 
the  first  instance,  were  valid  and  subsisting  securities  under 
the  Act.  Renewing  under  this  section,  will  not  have  the 
effect  of  making  an  invalid  mortgage  valid,  any  more  than 
a  compliance  with  the  Act,  in  tbe  beginning,  will  make  a 
bad  mortgage  good.  Refiling  a  mortgage,  made  under 
section  6,  to  secure  the  mortgagee  against  liability  on  his 
endorsements,  will  be  inoperative,  when  the  notes  or  their 
renewals,  have  not  matured  within  a  year  from  the  date 

(a)  KUsock  v.  Jarvis,  9  U.  C.  C.  P.  156. 

(b)  Burton,  J.A.,  Hodgins  v.  Johnston,  5  A.  R.  457. 

(c)  Ex  parte  Pappleicell,  21  Ch.  D.  73,  80. 
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of  the  mortgage.  Renewal  will  not  have  the  effect  of  con- 
tinuing a  mortgage  security  for  renewals,  which  have  not 
matured  within  the  year,  (d)  Though  forfeiture  may  have 
occurred,  by  default  in  payment  according  to  the  condition 
in  the  mortgage,  and  the  mortgage  become  absolute  in  its 
terms,  none  the  less,  renewal  is  necessary  under  this 
section. 

Gowau,  Co.  J.,  is  reported  as  having  held  that,  when  the 
payments  in  a  mortgage,  given  under  section  one,  ante,  p. 
288,  extend  over  a  period  of  one  year,  from  the  date  of  the 
mortgage,  the  mortgage  is  void,  as  contrary  to  public 
policy,  (e)  If  this  is  law,  but  with  great  deference  it  is 
questioned,  then,  renewal  of  such  a  mortgage,  will  be  of  no 
avail  in  assisting  the  mortgage  security.  The  fact  of  an 
assignment  of  a  mortgage  under  this  Act,  before  the  time 
approaches,  after  which  the  mortgage  must  be  renewed, 
makes  it  none  the  le3s  imperative,  that  the  instrument 
should  be  renewed ;  and,  an  assignee,  who  neglects  to  do 
so,  will  be  deferred  to  creditors,  and  to  purchasers  or 
mortgagees  in  good  faith,  subsequent  to  the  time  for 
renewal  of  the  mortgage,  (f)  This  section  does  not  apply 
to  bills  of  sale,  (g)  Nor  is  it  necessary,  possession  having 
been  taken  by  the  mortgagee  of  the  property  mortgaged, 
within  the  year,  that  he,  the  mortgagee,  should  refile  his 
mortgage,  (ft)  Nor  is  it  necessary  to  renew  the  mortgage 
under  this  section,  when  the  position  of  the  property  and 
the  rights  of  the  parties  have  been  so  altered  that  refiling 

(d)  Turner  v.  Mills,  11  U.  C.  C.  P.  366  :  see  also  ex  parte  Stepliem,  in  re 
Stevens,  L.  R.  20  Eq.  786. 

(e)  O'Neil  v.  Small  and  Slieriff,  15  Can.  Law  Jour.  114. 

(/)  Hodgins  v.  Johnston,  5  A.  R.  449:  Karet  v.   Kosher,  Meat  Supply 
Association  Limited,  L.  R.  2  Q.  B.  D.  361. 

ig)  Boynton  v.  Boyd,  12  U.  C.  C.  P.  337. 

ih)  Ross  v.  Elliott,  11  U.  C.  C.  P.  221 :  Porter  v.  ParmUy,  52  N.  Y.  185  : 
Bates  v.  Wilbur,  10  Wis.  415. 
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would  be  an  "  idle  ceremony."  (i)  But  a  bill  of  Bale  in 
form,  intended  as  security  for  a  debt,  and  defeasible  upon 
its  payment,  will  cease  to  be  of  use  without  renewal,  after 
the  time  for  renewing  has  expired,  (j) 

In  the  State  of  New  Tork,  the  omission  to  refile  a 
mortgage  will  not  render  it  invalid  as  against  a  subsequent 
mortgagee  with  notice,  (k)  nor  is  it  necessary  under  this 
Act  to  refile  a  mortgage,  "  as  against  purchasers  or  mort- 
gagees intermediate  to  the  original  filing,  and  the  time 
prescribed  for  refiling."  (I) 

It  is  against  "  creditors  and  subsequent  purchasers  and 
mortgagees  in  good  faith  for  valuable  consideration/1  that 
the  refiling  is  necessary,  and  the  word  "  subsequent "  has 
been  held  to  apply  only  to  purchasers,  etc.,  becoming  such 
after  the  time  when  the  mortgage  should  be  refiled  in  order 
to  preserve  its  validity,  (m) 

It  is  not  necessary  to  comply  with  the  statute  as  to  refi- 
ling, in  order  to  continue  a  mortgagee's  right  of  action 
against  a  creditor,  who,  before  the  thirtieth  day  preceding 
the  expiration  of  the  year,  and  while  the  mortgage  was  still 
in  force,  seizes  the  property  in  such  a  manner  as  to  make 
him  a  trespasser,  the  rights  of  the  parties  are  fixed  by  tbe 
taking,  and  are  to  be  determined  as  they  are  at  the  begin- 
ning of  the  suit,  (n)  "  If  a  mortgagee  has  a  cause  of  action, 
nothing  but  a  release  will  deprive  him  of  it,  and  if  bis 
mortgage  expires  as  to  creditors  and  purchasers,  one  day 

(t)  Stockam  v.  Allard,  4  T.  A  C.  279  :  Paine  v.  Mason,  7  Ohio,  S.  198. 

(j)  McMartin  v.  McDougaU,  10  U.  C.  Q.  B.  398. 

(*)  Dillingham  v.  Bolt,  37  N.  Y.  198. 

(I)  Hodgint  v.  Johnston,  supra:  Herman  on  Ch.  Mortgages,  p.  192: 
Latimer  v.  Wheeler,  30  Barb.  480  :  Dillingham  v.  Ladue,  35  Barb.  38. 

(m)  Hodgins  v.  Johnston,  supra :  see  Thompson  v.  Vanvechton,  27  N.  Y . 
568  :  Latimer  v.  Wheeler,  30  Barb.  N.  Y.  486 :  Meech  ▼.  Tutin,  14  N.  Y.71. 

(n)  Case  v.  Jewett,  13  Wis.  498 :  Newman  v.  Tymeson,  12  Wis.  448 :  Otes 
v.  Sill,  8  Barb.  102. 
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after  his  right  of  action  vests  in  him,  he  need  not  renew  the 
mortgage  by  refiling,  in  order  to  maintain  such  right."  (o) 
Nor  is  it  necessary  to  so  refile  the  mortgage  as  against 
the  purchaser  from  the  mortgagor's  vendee,  nor  as  against 
the  executors  or  administrators  of  the  mortgagor,  (p)  nor 
as  against  one  claiming  through  a  sale  made  within  the 
year  under  an  execution  against  the  mortgagor,  (q) 

(8)  The  statute  does  not  enact  that  the  mortgage  becomes 
null  and  void  from  its  inception,  but  merely  and  simply 
that  it  expires,  and  then,  when  it  expires,  the  statute  opens 
the  door  to  the  different  persons  protected  by  the  statute. 
These  are  creditors  whenever  their  claims  arise,  and  subse- 
quent purchasers  and  mortgagees  in  good  faith,  and  the 
word  "  subsequent,"  as  has  been  said,  applies  only  to  pur- 
chasers and  mortgagees  becoming  such  after  the  time  has 
expired  when  the  mortgage  should  be  renewed.  Though  a 
mortgagee  fail  to  renew  his  mortgage,  it  does  not  on  that 
account  become  absolutely  void  as  against  creditors.  He 
might  still  take  possession  and  sell  the  property,  if  at  the 
moment  when  the  sale  takes  place  there  are  no  judgment 
or  execution  creditors  in  existence,  and  if  he  sells  to 
another  person  taking  from  the  other  a  mortgage  for  the 
full  amount  of  the  purchase  money,  the  taking  possession 
and  selling  is  none  the  less  valid  on  that  account,  (r) 

(4)  The  words  "  creditors,  purchasers,"  etc.,  mean  credi- 
tors, purchasers,  etc.,  of  the  person  making  the  mortgage, 
hence,  where  a  mortgage  is  satisfied  quoad  the  goods,  the 
mortgage  cannot  be  properly  refiled,  though  the  mortgagor 
remain  in  possession,  as  before  such  satisfaction.    When, 

(o)  Herman  on  Mortgages,  p.  340. 
(p)  Dillingham  v.  Bolt,  37  N.  Y.  198. 
(q)  Frank  v.  Playter,  73  Mo.  672. 
(r)  Cookson  v.  Swire,  9  App.  Cases  663. 
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upon  default,  the  mortgagee  sells  the  goods  mentioned  in 
the  mortgage,  the  purchaser,  though  he  allow  them  to 
remain  in  possession  of  the  mortgagor,  is  not  required  to 
refile  the  mortgage,  because  he  is  not  a  purchaser  of  the 
mortgagee's  interest  in  them,  but  a  purchaser  of  the  goods 
themselves,  nor  is  it  necessary  in  such  a  case  that  as 
against  the  mortgagor,  there  should  be  a  bill  of  sale  of  the 
goods,  nor  in  the  event  of  there  being  a  bill  of  sale,  is  it 
necessary  that  the  same  should,  as  against  the  mortgagor, 
be  registered  in  compliance  with  section  5,  ante  p.  368.  (s) 

If,  however,  instead  of  the  mortgagee  selling  the  goods 
themselves  absolutely,  he  sells  [merely  his  interest  as  a 
mortgagee,  then  the  purchaser,  or  as  the  latter  then  would 
be,  his  assignee,  would  require  to  refile  the  mortgage,  (t) 

We  have  seen  that  it  is  only  as  against  the  persons 
mentioned  in  the  statute  that  the  mortgage  must  be 
renewed;  hence  it  is  that  a  landlord,  against  whom  an 
action  of  trespass  is  brought  by  a  mortgagee  for  distraining 
upon  the  goods  mortgaged,  for  his  rent,  cannot  object  to 
the  mortgage,  as  not  being  properly  renewed  under  this 
section,  (u) 

A  creditor  can  take  advantage  of  a  neglect  to  refile,  no 
matter  when  his  right  accrued,  whether  prior  or  subse- 
quent to  the  default  made  by  the  mortgagee  in  refiling,  (r) 
and  his  having  notice  of  the  mortgage  does  not  prevent 
him  availing  himself  of  the  objection  that  the  mortgage 
has  not  been  refiled.(w) 

5.  A  subsequent  purchaser  or  mortgagee  cannot  in  the 
words  of  the  statute  be  such  a  purchaser  or  mortgagee 

($)  Carlisle  v.  Tait,  7  A.  R.  10. 

(t)  Karet  v.  Kosher,  Meat  Supply  Ass. :  L.  R.  2  Q.  B.  D.  361. 
(u)  Griffin  v.  McKenzie,  46  U.  C.  R.  93. 

(v)  Moss,  C.J.O.,  Hodgins  v.  Johnston,  5  A.  R.  452  :  Tftompson  v.  Van- 
vechten,  27  N.  Y.  568. 
(w)  Edwards  v.  Edwards,  L.  R.  2  Ch.  D.  291. 
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in  good  faith  for  value,  as  to  entitle  him  to  have  the 
mortgage,  "  cease  to  be  valid  "  if  he  purchased,  or  became 
mortgagee,  with  full  notice,  during  the  existence  of  a  prior 
valid  mortgage,  and  subject  thereto,  or  before  any  default 
on  the  part  of  the  prior  mortgagee  to  refile.  (x)  A 
purchaser  or  mortgagee  may  be  such  in  good  faith  when 
becoming  such  subsequent  to  a  mortgage,  or  bill  of  sale, 
void  ah  initio  from  some  defect,  but  of  which  mortgage, 
notice  by  registration  is  duly  given,  (y)  In  the  case 
of  a  subsequent  purchaser  or  mortgagee  becoming  such 
during  the  existence  of  a  prior  valid  mortgage,  the  mort- 
gage was  perfectly  good,  when  the  subsequent  transac- 
tions were  had,  whilst  in  the  former  case,  the  prior  mort- 
gage would  have  been  invalid  from  the  beginning.  But  in 
the  latter  case  the  subsequent  purchaser  or  mortgagee 
would  be  such  in  bad  faith,  and  hence  could  not  be  heard 
to  advance  the  absence  of  renewal  of  the  mortgage  to  his 
own  benefit,  (z)  The  construction  to  be  placed  upon  the 
word  "  subsequent  "  is  that  it  applies  only  to  purchasers  or 
mortgagees,  becoming  such  after  the  time  when  the  mort- 
gage should,  in  order  preserve  its  validity,  be  renewed,  (a) 
But  a  purchaser  after  the  expiration  of  the  year  procures 
a  title  paramount  to  the  mortgagee,  if  the  mortgage  be  not 
refiled,  and  this  is  so,  as  well  in  the  case  of  a  purchase 
from  the  mortgagor  as  from  his  vendee,  his  executor,  and 
in  some  cases  his  widow,  (b)  It  sometimes  happens  that, 
by  taking  a  second  mortgage,  in  lieu  of  a  former  one,  which 
he  neglects  to  refile,  a  mortgagee  waives  his  right,  as  was 

(x)  Bose  v.  Hope ,  et  al,  22  U.  C.  C.  P.  482  :  Meech  v.  Patchim,  14  N.  Y.  71 : 
Sauge  v.  Eastwood,  19  Wend.  575 :  Wetherell  v.  Spencer,  3  Mich.  123 : 
Gregory  v.  Thomas,  20  Wend.  17 :  Hill  v.  Beebe,  13  N.  Y.  566. 

(y)  Moffatt  v.  Coulson,  19  U.  C.  Q.  B.  341. 

(z)  Hodgins  v.  Johnston,  5  A.  R.  449 :  see  ante  p.  363,  note  (7). 

(a)  Barton,  J.A.,  Hodgins  v.  Johnston,  5  A.  R.  455. 

(b)  Meech  v.  Patchin,  14  N.  Y.  71 :  Fox  v.  Burns,  12  Barb.  677:  Jones  v. 
Howell,  3  Rob.  N.  Y.  438. 
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the  case  in  Courtis  v.  Webb,  (c)  where  E.  mortgaged  a  horse 
to  the  defendant  in  April,  1864,  and  the  mortgage  con- 
tained a  proviso  that  if  he  should  attempt  to  dispose  of  the 
property,  the  defendant  might  take  possession  and  sell.  E. 
disposed  of  the  horse  to  the  plaintiff  within  a  few  weeks. 
This  mortgage  was  not  refiled,  but  the  defendant  took 
another  in  February,  1865,  for  the  same  money  with  other 
advances.  In  July,  having  first  discovered  the  sale,  he 
seized  under  the  proviso,  and  it  was  held,  that  having 
neglected  to  refile  the  mortgage  and  taken  another,  he  had 
lost  his  right  to  seize,  (rf) 

(6)  See  chapter  on  consideration  and  section  2,  foot- 
note (5),  p.  839. 

(7)  The  mortgage  shall  cease  to  be  valid  after  one  year 
from  the  filing  thereof,  not  from  the  date  thereof,  and,  if  a 
mortgagee  wants  to  maintain  his  prior  security,  he  must 
refile  a  statement,  exhibiting  the  interest  of  the  mortgagee 
and  an  affidavit  substantiating  such  statement  from  year 
to  year,  having  within  proper  time  refiled  it  according  to 
the  statute  at  the  expiration  of  the  first  year. 

Until  the  passing  of  "  The  Mortgages  and  Sales  of  Per- 
sonal Property  Amendment  Act,  1880,"  it  was  necessary  to 
file  a  copy  of  the  mortgage  on  each  occasion  of  refiling :  but 
from  the  first  of  October,  1880,  the  filing  of  the  copy  was 
dispensed  with,  and  only  the  statement  with  an  affidavit  of 
the  mortgagee  became  necessary  to  be  filed.  Prior  to  44 
Vic.  cap.  12,  sec.  1,  (e)  there  was  no  statutory  enactment 
expressly  indicating  the  requirements  of  a  second,  third 
and  further  renewal,  but  it  was  said  that  there  could  be 
gathered  from  the  enactments  themselves,  that,  "if  the 

(c)  25  U.  C.  Q.  B.  576. 

(d)  McMartin  v.  McDougall,  10  U.  C.R.399 

(e)  Pott  section  14. 
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object  was  so  desirable,  that  the  legislature  declared  the 
mortgage  should  cease  to  be  valid  unless  such  a  ptatement 
(and  affidavit)  were  filed  at  the  end  of  the  first  year,  from 
the  creation  of  the  security,  it  must  be  more  requisite  at 
the  end  of  the  second,  and  increasingly  so,  at  the  expira- 
tion of  every  subsequent  year,  as  the  presumption  of 
payment,  or  that  the  mortgage  was  kept  on  foot  for 
improper  purposes,  would  be  stronger  at  the  end  of  every 
succeeding  year."  (/)  The  case  of  Kissock  v.  Jarvis, 
was  decided  under  an  early  statute,  but  it  yet  remains 
authority  for  an  annual  renewal  under  the  statute  as 
it  was,  within  thirty  days  of  the  expiration  of  the  year 
from  the  filing  of  the  preceding  renewal,  (g)  The  oppo- 
site view  of  a  similar  statute  was  taken  in  the  State  of 
New  York,  (ft)  A  single  renewal  was  all  that  the  law 
called  for.  When  once  refiled  the  mortgage  became  a 
completed  security,  and  no  further  refiling  was  necessary 
to  make  the  mortgage  a  continuing  security,  as  the  statute 
did  not  demand  a  further  filing.  While  the  object  of  the 
New  York  statute  was  declared  to  be  (i)  similar  to  that  of 
the  Ontario  statute  as  remarked  upon  in  Kissock  v.  Jarvis, 
supra,  yet  the  plain  language  of  the  statute  could  not  be 
disregarded,  and  so  to  accomplish  the  purport  of  the  Act 
an  enactment  was  passed  in  1878,  (j)  and  the  Ontario 
Legislature,  in  turn,  settled  any  judicial  doubt  that  might 
have  existed  by  a  similar  enactment,  (k) 

But  there  will  be  no  necessity  for  renewing  a  mortgage 
after  the  time  when  the  debt,  for  which  it  was  given,  is 


(/)  Kissock  v.  Jarvis,  9  U.  C.  C.  P.  156. 

(g)  Beaumont  v.  Cramp,  45  U.  C.  R.  356:  see  Newell  v.  Warner,  44  N.  Y. 
Bep.  258. 
(h)  Newell  v.  Warner,  supra. 

(t)  Metch  v.  Patchin,  14  N.  Y.  71 :  Marsden  r.  ConneU,  62  N.  Y.  215. 
U)  N.  Y.  laws  1873,  cap.  501  uec.  221. 
(k)  44  Vio.  cap.  12  sec.  1,  post  sec.  14. 
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barred  by  the  Statute  of  Limitations.  At  least,  a  compli- 
ance with  the  statute,  in  periodically  renewing  the  mort- 
gage, will  not  extend  the  mortgage-lien  beyond  the  time 
when  an  action  might  be  maintained  to  recover  the  debt.  (I) 
Nor  of  course  is  it  necessary  for  a  mortgagee  to  renew  his 
mortgage  having  taken  actual  possession  of  the  subject 
matter  of  the  mortgage,  (m)  and  it  makes  no  difference 
when  the  possession  was  taken,  so  long  as  it  be  before 
others  have  acquired  their  rights,  (n) 

Chattel  mortgages,  valid  and  effectual  under  the  provi- 
sions of  12  Vic.  cap.  78,  did  not  require  refiling  und&r  20 
Vic.  cap.  8,  nor  hence  under  this  statute.  Their  validity 
could  only  be  questioned  on  the  rules  and  principles  of  the 
common  law.  (o) 

(8)  The  statute  requires  that  the  refiling  shall  take 
place  "  within  thirty  days  "  next  preceding  the  expiration 
of  the  year ;  where,  therefore,  a  mortgage  of  personal 
property  was  refiled  with  the  county  clerk,  forty-seven 
days  before  the  expiration  of  a  year  from  the  first  filing,  it 
was  held  insufficient.  ( p)  The  thirty  days  is  to  be  reckoned 
back  from  a  year  from  the  filing  of  the  mortgage,  not  from 
the  date  of  the  instrument,  and  the  thirty  days  is  to  be 
next  preceding  the  expiration,  not  the  day  of  the  expiration 
of  the  year.  It  has  not  yet  been  decided  what  the  effect  is 
of  refiling  a  mortgage  within  the  proper  time  on  an  affi- 
davit verifying  the  statement,  sworn  to  more  than  thirty 
days  before  the  expiration  of  the  year  :  but  it  is  strongly 
advisable  to  have  the  affidavit  made  as  nearly  as  possible 

(/)  Herman  on  Mortgages,  p.  184. 

(m)  Porter  v.  Parmley,  52  N.  Y.  186. 

(n)  Dayton  v.  Peoples  Savings  Bank,  23  Kans.  421. 

(o)  Culloden  v.  McDowell,  17  U.  C.  C.  P.  359 :  G.  T,  R.  v.  Lees,  9  U.  C 
Q.  C.  P.  249. 

(p)  Beatty  v.  Fowler,  10  U.  C.  Q,  B.  382:  Newell  v.  Warner,  44  Barb. 
N.  Y.)  258:  BiteUr  v.  Baldwin,  31  Alb  L.  J.  478:  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  13. 
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to  the  day  when  it  is  filed  in  order  more  clearly  to  meet 
the  wording  of  the  statute,  in  shewing  the  amount  still 
due.  (q) 

The  year  commences  at  the  hour  of  the  particular  day 
on  which  the  mortgage  is  marked  as  received  by  the  clerk, 
and  not  from  the  close  of  the  day  of  filing.     The  day  of  &*'-       .> 
the  filing  is  included,  hence  if  the  first  filing  is  on  the  15th        '^  ^    "- 
of  May,  the  year  expires  at  the  last  moment  of  the  14th  of  r7ttc  c  j;.  r  t^ 
May  following,  (r)    -A  mortgage  filed  on  the  19th  Sep- 
tember, 1881,  at  2  o'clock  p.m.,  and  refiled  on  the  19th 
September,  1882,  at  11  o'clock  a.m.,  has  been  held  to  be 
too  late.  (*) 

The  statute  requires  the  clerk  to  endorse  upon  the 
mortgage  the  time  of  its  filing ;  hence,  in  computing  time 
running  from  the  act  of  filing  it  may  be  tbat  a  fraction  of 
a  day  will  be  considered,  (t)  though,  in  the  State  of  Mich- 
igan similar  language  was  held  to  mean  simply  that  the 
day  of  filing  should  be  noted,  and  not  the  hour  of  filing,  (u) 
but  in  the  State  of  Ohio,  inasmuch  as  the  year  begins  to 
run  from  the  exact  time  of  the  preceding  filing  the  clerk  is 
required  to  note  the  time  of  the  day  when  the  filing  takes 
place,  (v) 

The  refiling  is  nugatory  if  done  either  before  the  thirty 
days  begins  to  run,  or  after  their  expiration,  though  there 
has  been  authority  for  the  contention  that  refiling  the 
mortgage  after  the  period  of  thirty  days,  was  equivalent  to 
an  original  filing,  and  thereby  made  valid  the  mortgage  as. 

iq)  Griffin  v.  McKenzie,  46  U.  C.  R.  97. 

(r)  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 

(*)  Stewart  v.  Brock,  19  C.  L.  J.  289. 

(t)  McMartin  v.  McDougall,  10  U.  C.  Q.  B.  399  :  Pugh  v.  Duke  of  Leeds, 
2  Cowp.  720 :  Re  Sheriff  of  Newcastle,  Drap  K.  B.  Rep.  503 :  Beckman  v. 
Jarvis,  3  U.  C.  Q.  B.  280:  Seamen  v.  Eager,  16  Ohio,  Sec.  209 :  Campbell 
v.  Stranyeioay,  L  R.  3  C.  P.  D.  105:  Commercial  Steamship  Company  v. 
Houlton,  L.  R.  10  Q.  B.  346. 

(u)  Griffin  v.  Forest,  Mich.  1882,  13  N.  W.  Rep.  603. 
(r)  Seaman  v.  Eager,  16  Ohio,  supra. 

B.M.  28 
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against  purchasers  subsequent  to   such   refiling  in  good 
faith,  for  one  year  after  the  date  of  refiling,  (tr) 

(9)  See  section  20,  post  as  to  assignment  of  mortgages. 

(10)  This  statute  requires  two  things. 

(i.)  A  statement  exhibiting  the  interest  of  the  mortgagee 
in  the  property  claimed  by  virtue  thereof,  and  a  fall 
statement  of  the  amount  still  due,  for  principal  and 
interest,  thereon,  and  of  all  payments  made  on  account 
thereof. 

(ii.)  An  affidavit,  stating  that  such  statements  are  true 
and  that  the  said  mortgage  has  not  been  kept  on  foot  for 
any  fraudulent  purpose,  (x) 

It  is  possible  that  a  question  might  still  arise  as  to  the 
sufficiency  of  the  copy  of  the  mortgage  on  refiling  under 
the  recent  law  :  hence  it  may  here  be  stated  that  where  the 
original  mortgage  had  no  subscribing  witness,  and  in  the 
copy  filed  the  name  of  the  person  who  made  the  affidavit 
was  inserted  as  a  witness,  the  variance  was  held  not  to  be 
material,  (y)  When  there  is  a  simple  impossibility  of 
deception,  or  misleading  by  reason  of  a  slip  in  the  copying, 
as  when  the  copy  filed,  gave  the  date  of  the  mortgage  on 
the  18th  March,  1877,  instead  of  1876,  it  was  held  imma- 
terial, (z)  and  an  immaterial  variation  between  a  chattel 
mortgage  and  the  copy  subsequently  filed,  does  not  invali- 
date the  filing ;  nor  does  a  mistake  in  the  number  of  the 
lot,  where  the  chattels  were ;  nor  writing  in  the  copy 
4 '  Montgomery, "  for  "  Mongomery  "  in  the  original  mort- 
gage; nor  copying  "he  "  for  "  him,"  or  "  they  "  for  "them;" 

{w)  Swift  v.  Hart,  12  Barb.  (N.  Y.)  580:  overruled  by  heweU  v.  Warner, 
44  Barb.  (N.  Y.)  258. 

{x)  O'HaUoran  v.  Stilt,  12  U.  C.  C.  P.  465. 
(y)  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 
(*)  Sloan  v.  Maughan,  3  App.  R.  222. 
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or  inserting  in  the  copy  "  his,"  when  it  was  not  in  the 
original,  or  omitting  the  word  "  the "  when  it  was  in 
the  original,  (a)  Bat  any  deviation  in  the  copy  from 
the  original  which  "  ascribes  to  the  mortgage  a  different 
legal  effect,  or  operation,  or  which  results  in  ascribing  a 
different  effect  to  the  original,  from  what  the  original 
bears,"  is  such  a  want  of  compliance  with  the  Act  as  will 
vitiate  the  refiling,  (6)  as  where  the  copy  was  for  $600,  and 
the  original  mortgage  was  for  $500,  the  intended  copy  is  of 
no  effect,  and  the  refiling  is  void  as  against  creditors,  (c) 
And  the  statute  being  silent  as  to  whether  the  affidavit  of 
execution  should  be  copied  and  refiled  with  a  copy  of  the 
mortgage,  it  has  been  held  that  it  is  not  necessary  that  the 
affidavit  of  execution  should  be  repeated,  or  any  copy  of  it 
filed,  on  the  refiling  of  a  mortgage,  (d)  A  similar  provision 
to  the  repealed  section  is  found  in  an  Act  of  the  legislature 
of  the  State  of  New  York,  and  other  States  of  the  Union, 
and  there  it  has  been  held  that  refiling  the  original  mort- 
gage with  the  statement  required  by  the  Act  is  a  sufficient 
compliance  with  the  statute,  (e) 

"  The  statement,  exhibiting  the  interest  of  the  mortgagee 
in  the  property,  required  on  renewal  of  a  mortgage,  must 
be  positive  and  distinct  as  to  that  interest.  It  should  give 
such  precise  information  of  the  amount  still  due,  as  to 
enable  other  creditors,  or  persons,  tQ  judge  how  far  it 
would  be  safe,  or  prudent  to  give  credit  to  the  mort- 
gagor." (/) 

"  The  statement  is  intended  to  supply  the  place  of  a  new 
mortgage.     It  might  be  difficult  to  obtain  a  new  mortgage 

(a)  Walker  v.  Nile*,  18  Gr.  210 :  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 
(6)  Walker  v.  Niles,  18  Gr.  210. 

(c)  Ely  v.  Carnley,  19  N.  Y.  496. 

(d)  Beaty  v.  Fowler,  10  U.  C.  Q.  B.  382. 

(e)  Pain  v.  Mason?!  Ohio,  S.  198  :  Stockham  v.  Allard,  4  T.  A  C.  279. 
(/  )  Herman  on  Mortgages,  189  :  Theviot  v.  Prince  1  Edm.  Sel.  Cas.  219. 
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at  the  end  of  a  year.  There  would  be  no  obligation  on  the 
part  of  the  mortgagor  to  execute  it,  and  no  necessary 
inducement  to  bim  to  do  so.  A  convenient  substitute  and 
one  within  the  control  of  the  creditor,  is  given  by  tbe 
section  we  are  considering,  and  this  substitute  should 
contain  all  the  essentials  of  the  original  mortgage.  It 
should  show  especially  *  *  *  what  was  the  amount 
claimed  to  be  an  incumbrance  upon  it."  (g) 

The  information  made  necessary  must  be  as  to  the 
following  particulars : — 

(i.)  The  interest  of  the  mortgagee  in  the  property 
claimed ; 

(ii.j  The  amount  still  due  for  principal  and  interest; 
(iii.)  Payments,  if  any,  made  on  account  thereof,  (h) 

This  statement  cannot  be  made  by  the  mortgagor,  with- 
out authority,  however  accurate,  and  with  utmost  good 
faith ;  (i)  but  there  is  nothing  to  prevent  the  mortgagor 
acting  as  agent  for  the  mortgagee,  for  the  purpose  of 
refiling  the  mortgage,  though  if  he  is  in  possession,  his  so 
doing  is  regarded  with  grave  suspicion.  The  statement 
must  shew  the  interest  of  the  mortgagee,  in  the  property 
claimed,  and  it  must  contain  a  full  statement  of  the 
amount  due  for  principal  and  interest.  ( j  ) 

If  made  in  good  faith,  with  reasonable  care,  and  is 
substantially  correct  and  accurate,  the  statute  will  have 
been  complied  with,  (k)  A  failure  to  give  credit  for  $2.00 
upon  a  debt  of  several  hundred,  will  not  vitiate  the 
refiling.  (1)     Nor  a  statement  that  the  sum  due  is  "  some- 

(y)  Jones  on  Mortgages,  2  Ed.  p.  263. 

(h)  Barber  v.  Mavyhan,  42  U.  C.  Q.  B.  137. 

(i)  Swell  v.  Warren,  44,Barb.  258. 

(j)  Reynolds  v.  Williamson,  26  U.  C.  C.  P.  49. 

(k)  Beers  v.  Watcrhury,  8  Bosw.  (N.  Y.)  396. 

(/)  Patterson  v.  Qillist  64  Barb.  (N.  Y.)  663. 
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where  about  $60.00,  as  near  as  can  be  ascertained."  (m) 
What  is  necessary  is  that  the  statement  should  notify 
creditors  of  the  amount  of  the  mortgagee's  claim."  (n) 
The  statute  appears  to  require  something  more  than  a 
mere  account.  The  statement  should  refer  to  the  time  of 
filing,  (o)  No  affidavit  is  necessary  to  verify  the  statement 
of  the  mortgagee's  interest  required  by  the  Act.  {p)  A 
statement,  filed  on  a  renewal  of  a  mortgage,  whilst  not 
affecting  the  mortgage,  as  to  the  amount  claimed  between 
the  original  parties  to  the  instrument,  is  yet  binding  upon 
the  mortgagee,  in  favor  of  all  those  whom  it  is  the  design 
of  the  Act  to  protect,  and,  against  them,  the  mortgagee 
cannot  afterwards  claim  any  greater  sum  than  is  contained 
in  the  statement,  (q)  It  often  happens  that  the  state- 
ment, standing  alone,  does  not  satisfy  the  statute ;  but, 
when  assisted  by  the  affidavit,  and  read  in  conjunction 
with  it,  the  two  together  contain  all  that  the  statute  calls 
for.  It  formerly  was  the  law  that,  however  fully  the 
affidavit  supplied  deficiencies  in  the  statement,  the  statute 
was  not  complied  with,  if  the  statement  itself  did  not 
contain  the  necessary  information,  (r)  "  The  mortgagee 
has  no  more  right  to  transfer  a  part  of  what  should  be  in 
the  statement  to  the  affidavit,  than  he  would  have  to 
transfer  to  the  statement  the  portion  of  the  affidavit  that 
the  mortgage  has  not  been  kept  on  foot  for  any  fraudulent 
purpose,  and  then  make  affidavit  simply  that  the  statements 
are  true."  (*)     The  judgment  of  the  court  in  O'Halloran  v. 

(m)  Dillingham  v.  Bolt,  37  N.  Y.  198. 

(n)  MilUr  v.  Jones,  15  N.  Bank  R.  150. 

(o)  Fraser  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.  388. 

[p)  Armstrong  v.  Amman,  11    U.  C.  Q.  B.  499:    Fitch  v.  Humphreys, 
1  Penio,  168. 

{q)  Beers  v.  Waterbury,  8  Bosw.  96. 

(r)  O'Halloran  v.  Sills,  12  U.  C.  C.  P.  465. 

(t)  Per  Draper,  C.J.,  O'Halloran  v.  Sills,  12  U.  C.  C.  P.  465. 
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SilU,  was  followed  in  Sautitrv.  Carruthers,  (t)  and  Hagarty, 
C.J.,  in  Reynolds  v.  Williamson,  (u)  still  recognizes  0'Hul- 
oran  v.  SUls  as  an  authority,  that  assistance  could  not  be 
had  from  the  affidavit  to  supply  defects  in  the  statement. 
In  Walker  v.  Niles,  (v)  Mowat,  V.C.,  expressed  a  different 
opinion  to  that  of  Draper,  C.J.,  and  the  lattter  decisions 
have  established  a  rule  directly  opposed  to  that  laid  down 
in  O'HaUoran  v.  Sills.  The  rule  is  now  established  that  the 
statement  and  affidavit,  when  they  refer  to  each  other,  and 
are  meant  to  be  read  together,  can  be  so  read,  and  that  if, 
together,  they  contain  the  particulars  required  by  the 
statute,  the  renewal  is  sufficient,  (w)  "  If  the  affidavit 
follows  the  terms  of  the  statute,  and  if  it,  and  the  state- 
ment, when  read  together,  in  the  sense  in  which  they  would 
be  understood,  by  ordinary  English-speaking  business  men, 
convey  with  reasonable  fulness,  and  fairness,  the  informa- 
tion that  the  depondent  is  still  the  mortgagee  of  the  goods 
described  in  the  mortgage,  and  that  a  certain  sum  remains 
due  for  principal  and  interest,  and  that  certain  other 
payments  have  been  made  on  account,  then  the  intent  and 
spirit  of  the  statute  are  satisfied,  (x)  It  has  been  decided 
in  the  United  States,  and  there,  many  of  the  legislatures 
have  passed  Acts  containing  provisions  similar  to  those 
found  in  our  own  statute,  that  a  statement  is  sufficient 
which  annexes  and  refers  to  another  document  filed  with 
it,  if  the  two  papers,  read  together  in  conjunction  with  the 
original  mortgage,  disclose  the  interest  of  the  mortgagee 

(t)  9  U.  C.  L.  J.  158. 

(u)  25  TJ.  C.  C.  P.  49. 

(v)  18  Gr.  210. 

(u>)  Barber  v.  Maughan,  42  TJ.  C.  Q.  B.  134:  Sloan  v.  Maugha*,  3  App- 
R.  222 :  Beers  v.  Waterbury,  supra. 

(x)  Per  Mobs,  C.J. A.,  in  Sloan  v.  Maughan,  3  App.  R.  227 :  see  Brodrkk 
v.  Scale,  L.  R.  6  C.  P.  98:  Jones  v  Harris,  L.  R.  7  Q.  B.  157 :  Murray  v. 
Mackenzie,  L.  R.  10  C.  P.  625  :  Pickhard  v.  Bretz,  6  H.  &  N.  9 :  Banbury 
v.  White  et  al.  2  H.  <fe  C.  300  :  Hutton  v.  English,  7  E.  &  B.  94. 
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intelligibly,  (y)  It  probably  was  this  diversity  of  opinion 
which  occasioned  the  legislature  to  definitely  settle  that, 
on  and  after  the  first  day  of  October,  1880,  the  statement 
and  affidavit  shall  be  deemed  one  instrument,  so  that 
whether,  after  that  date,  they  refer  to  one  another  or 
not,  (z)  it  will  matter  not,  as  the  statute  provides  against 
the  difficulty  heretofore  existing,  (a) 
For  the  form  of  the  statement  and  affidavit  see  Appendix. 

(11)  The  copy,  with  the  statement  and  affidavit,  must 
be  again  filed  in  the  office  of  the  clerk  of  the  county  or 
union  of  counties  wherein  such  goods  and  chattels  are 
then  situate.  The  statutory  use  of  the  two  words  again  and 
then,  might  not  unlikely  lead  to  confusion  as  to  where  the 
.renewal  was  really  to  be  filed.  The  word  again  indicates 
the  office  to  be  that  office  of  the  county  wherein  the  mort- 
gage was  originally  filed.  It  contemplates  a  previous 
filing.  Now  the  previous  filing  may  not  have  been  in  the 
county  wherein  the  goods  are  then  situate,  that  is,  situate 
at  the  time  when  the  renewal  is  filed.  The  word  then 
appears  to  refer  in  point  of  time  to  the  moment  when  the 
refiling  is  accomplished,  and  previous  to  that  moment  of 
time  the  goods  may  have  been  removed  out  of  the  county, 
where  they  had  been,  to  another  county  under  circum- 
stances requiring  a  filing  of  the  mortgage  in  the  latter 
county.  Supposing  a  mortgagee,  relying  on  the  word 
again,  refiles  his  mortgage  in  the  county  wherein  it  was 
originally  filed,  he  might  be  postponed  in  his  rights,  by 
reason  of  that  not  being  the  county  wherein  the  goods 
then  were  situate,  and  vice  verm,  hence  a  safe  course  to 
pursue  would  be,  under  such  a  condition  of  circumstances, 
to  refile  in  both  counties. 

(y)  Beers  v.  Waterbury,  8  Bosw.  396. 

(z)  Barber  v.  Maughan,  42  U.  O.  R.  134  :  Sloan  v.  Maughtn,  3  App.  R. 
222. 
(a)  43  Vic.  cap.  15,  sec.  4,  now  sec.  13  post. 
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(12)  Until  the  passing  of  40  Vic.  cap.  7,  Sched,  A,  (185), 
provision  was  only  made  by  statute,  for  the  affidavit  being 
made  by  the  mortgagee  or  his  agent.  Bat  this  Statute, 
G.  S.  U.  C.  cap.  45,  sec.  10,  was  amended  by  striking  out  the 
words  "his  agent,*'  and  substituting  therefor  the  words 
"one  of  several  mortgagees,  or  of  the  assignee,  or  one  of 
several  assignees,  or  of  the  agent  of  the  mortgagee,  or 
assignee,  or  mortgagees,  or  assignees,  as  the  case  may  be." 
Now  the  affidavit  can  be  made  by  any  of  the  following : 

( i. )  By  the  mortgagee. 

(ii.)  By  one  of  several  mortgagees. 

(iii.)  By  the  assignee  of  the  mortgagee. 

(iv.)  By  any  assignee  claiming  by  or  through  any  mort- 
gagee. 

(v.)    By  one  of  several  assignees  of  the  mortgagee. 

(vi.)    By  the  agent  of  the  mortgagee  or  assignee. 

(vii.)  By  the  agent  of  the  mortgagees  or  assignees. 

(viii.)  By  any  next  of  kin,  executor  or  administrator  of  a 
deceased  mortgagee,  section  15,  post. 

(ix.)  By  any  next  of  kin,  executor,  or  administrator  of 
any  assignee  of  a  mortgagee,  section  15,  post. 

(x.)  By  any  next  of  kin,  executor,  or  administrator 
of  any  assignee  claiming  by  or  through  any  mortgage, 
section  15,  post. 

The  12  Vic,  cap.  74,  sec.  8,  did  not  require  the  refiling  to 
be  accompanied  by  an  affidavit,  it  simply  provided  for  "  a 
statement  exhibiting  the  interest  of  the  mortgagee  in  the 
property  thereby  claimed  by  virtue  thereof. "  This  statute 
was  repealed  by  20  Vic.  cap,  8,  which  first  required  this 
affidavit  to  be  made,  (b) 

(b)  Sloan  v.  Maughan,  3  Ai ?p.  R.  225. 
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As  under  sections  1  and  6,  an  agent  has  power  to 
take  a  mortgage,  so  under  this  section,  be  has  the  power 
to  renew  one.  His  authority  should  be  purposely  to  renew, 
and  the  authority  must  be  in  writing,  and  be  filed  with  the 
renewal  mortgage.  An  authority  to  take  a  mortgage  may 
not  be  an  authority  to  renew  it.  It  would  appear  reason- 
able, however,  that  power  to  take  included  power  to  renew, 
especially  when  renewal  became  necessary  to  preserve  the 
rights  of  the  principal;  but  the  statute,  for  some  reason, 
requires  that  the  authority  to  the  agent  be  "to  take  and 
renew.1'  (c)  Sections  1  and  6,  ante,  expressly  condition  for 
the  agent  taking  the  mortgage,  after  his  being  aware  of  all 
the  circumstances  connected  therewith.  There  is  no  such 
express  condition  in  this  section,  yet  it  follows  that  to  make 
the  affidavit  truthfully,  he  must  be  aware  of  all  the 
circumstances  in  connection  with  the  renewal  of  the 
instrument. 

(18)  The  affidavit  must  vouch  : 

(i.)  That  the  statements  are  true. 

(ii.)  That  the  mortgage  has  not  been  kept  on  foot  for  any 
fraudulent  purpose,  (d)  It  is  no  objection  that  the  affidavit 
made  on  one  day,  states  the  amount  due  for  interest,  at 
what  it  would  be  on  a  future  day,  the  day  of  refiling.  The 
Act  is  complied  with  where  no  fraud  is  intended,  though  the 
amount  due  is,  by  inadvertence,  stated  at  a  few  shillings 
too  much,  or  the  statement  includes  a  trifling  sum,  which 
the  mortgagee  had  no  right  to  charge  ;  through  a  mistake 
of  this  kind  the  court  will  not  hold  the  object  of  refiling 
defeated,  and  the  security  lost,  (e)  The  affidavit  must 
aver  that  the  statements  are  "  true."    The  substitution  of 

(c)  Post  section  26. 

(d)  See  form  in  the  Appendix. 

(e)  Fraser  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.  381 :  Paterson  v.  GiHi«,  64 
Barb.  N.  Y.  563. 
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the  words,  "  correct,"  "  accounts/'  "  exact,"  for  the  word 
"  true,"  is  a  fatal  objection.  (/)  There  is  safety  in  keeping 
to  the  words  of  the  statute,  for  though  it  may  be  difficult 
to  point  out  what  difference  in  substance  there  may  be 
between  the  meaning  of  the  words,  yet  the  omission,  or 
change  of  a  word,  may  lack  a  strict  compliance  with  the 
statute.  The  mere  omission  of  the  word  "  really *  in  an 
affidavit  made  under  Revised  Statutes,  Ont.,  1887,  cap.  134, 
sec.  8,  is  a  well  founded  objection,  (g)  The  addition  of  the 
word  "  correctly  "  to  that  of  "  truly,"  will  not,  however, 
nullify  the  affidavit,  (h)  A  notary  public  in  the  Province 
of  Quebec  has  no  authority  to  take  this  affidavit,  (i)  As  to 
who  can,  see  post,  section  28.  Whosoever  does  take  the 
affidavit,  he  must  not  fail  to  sign  the  jurat,  for  his  omission 
to  do  so  will  be  fatal  to  the  sufficiency  of  the  refiling.  (;) 

Power  has  recently  been  given,  (fc)  whereby  mortgages, 
registered  under  the  statute,  may  now  be  discharged.  It 
is  pointed  out  by  section  19  post,  that  when  a  mortgage, 
renewed  under  this  section,  requires  to  be  discharged,  the 
endorsement,  or  entry  made  necessary  by  the  clerk  when 
filing  the  certificate  of  discharge,  need  only  be  made  on  the 
statement  and  affidavit  filed  on  the  last  renewal,  and  at  the 
entries  of  the  statement  and  affidavit  in  a  book  kept  for 
that  purpose  under  section  9  of  the  statute. 

Form  of  12*  The  statement  and  affidavit  mentioned  in  the  next 

8fca*em£nt  preceding  section  may  (1)  be  in  the  form  given  in  the  ache- 
and  affidavit.  dule  B  (g)  ^  ^  ^  Qr  ^  <he  ^  effeot  (3)    43  y  ^ 

15,  sec.  3. 

(/)  Reynolds  v.  Williamson,  25  U.  C.  C.  P.  33. 

(g)  Jackson  v.  Kassell,  26  U.  C.  C.  P.  344. 

(h)  Barber  v.  Maughan,  42  U.  C.  Q.  B.  141 :  see  also  De  Forrest  t. 
Bunnell,  15  U.  C.  R.  370  :  Harding  v.  Knowlson.  17  U.  C.  R.  564:  Brodis  v. 
Ruttan,  16  U.  C.  R.  207 :  Moyer  v.  Davidson,  7  U.  C.  C.  P.  521 :  MaxveU 
v.  Ferrie,  8  U.  C.  C.  P.  11 :  Hatton  v.  English,  7  E.  A  Bl.  94  :  see  also 
notes  7  A  9  supra. 

(i)  Reynolds  v.  Williamson,  25  U.  C.  C.  P.  51. 

{j)Nisbet  v.  Cook,  4  App.  R,  200. 

(*)  40  Vic.  cap.  21  infra,  sec.  13. 
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(1)  The  word  may  is  not  imperative,  hence  it  is  not  com- 
pulsory to  use  the  statutory  form,  (a) 

(2)  See  appendix  of  forms.  (6) 
(8)  See  section  17  foot  note 

IS.  The  statement  and  affidavit  shall  be  deemed  one  in-  Mode  of 
strument,  (1)  and  be  filed  and  entered  in  like  manner  as  the  J!1?8*11!?11" 
instruments  in  this  Act  'mentioned  are,  by  section  9,  (2)  y^  ^fat^fe. 
required  to  be  filed  and  entered,  and  the  like  fees  shall  be  ment. 
payable  for  filing  and  entering  the  same  as  are  now  payable 
for  filing  and  entering  such  instruments.  (3)     43  Vic.  cap. 
15,  sec.  4. 

(1)  See  ante  section  11,  foot  note  (10),  p.  484,  ante. 

(2)  See  ante  p.  416. 

(8)  See  post,  section  24. 

(a)  R.  S.  0. 1887,  cap.  1,  seo.  8,  sub-sec.  2. 

(6)  Statement  exhibiting  the  interest  of  C.  D.  in  the  property  men- 
tioned in  a  chattel  mortgage  dated  the  day  of  18  , 
made  between  A.  £.,  of  of  the  one  part,  and  C.  D.,  of 
,  of  the  other  part,  and  filed  in  the  office  of  the  clerk  of  the 
Court  of  the  of  ,  on  the  day 
of  ,  18  ,  and  of  the  amount  due  for  principal  and  interest 
thereon,  and  of  all  payments  made  on  account  thereof. 

The  said  C.  D.  is  stiU  the  mortgagee  of  the  said  property,  and  has  not 
assigned  the  said  mortgage  {or  the  said  E.  F.  is  the  assignee  of  the  said 
mortgage  by  virtue  of  an  assignment  thereof  from  the  said  CD.  to  him, 
dated  the  day  of  ,  18      ,)  {or  as  the  case  may  be). 

No  payments  have  been  made  on  account  of  the  said  mortgage  {or  the 
following  payments,  and  no  other,  have  been  made  on  account  of  the  said 
mortgage : 

1886,  January  1,  Cash  received $100  00 

The  amount  still  due  for  principal  and  interest  on  the  said  mortgage  is 
the  sum  of  $  computed  as  follows  :   [here  give  the  computation.] 

C.  D. 
County  of  (         I,  of  the 

To  wit :  (  of  in  the  County 

of  the  mortgagee  named  in  the  chattel  mortgage  men- 

tioned in  the  foregoing  {or  annexed)  statement  {or  assignee  of 
the  mortgagee  named  in  the  chattel  mortgage  mentioned  in  the  foregoing 
{or  annexed)  statement,  {as  the  case  may  be),  make  oath  and  say : 

1.  That  the  foregoing  {or  annexed)  statement  is  true. 

2.  That  the  chattel  mortgage  mentioned  in  the  said  statement  has  not 
been  kept  on  foot  for  any  fraudulent  purpose. 

Sworn  before  me  at  the 
of  in  the 

County  of  this  ' 

day  of  18 

43  V.  c.  15,  Sched. 
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filed. 


Yearly  state-  14*  (1)  Another  statement  in  accordance  with  the  provi- 
ment  to  be  gions  of  section  11  of  this  Act,  duly  verified  as  required  by 
that  section,  (2) 'shall  be  filed  in  the  office  of  the  clerk  of  the 
County  Court  of  the  oounty  wherein  the  goods  and  chattels 
described  in  the  mortgage  are  then  situate,  (3)  within  thirty 
days  next  preceding  the  expiration  of  the  term  of  one  year 
from  the  day  of  the  filing  of  the  statement  required  by  the 
said  section  11,  (4)  or  such  mortgage,  or  copy  thereof,  (5) 
shall  cease  to  be  valid  (6)  as  against  the  creditors  of  the 
persons  making  the  same,  and  as  against  purchasers  and 
mortgagees  in  good  faith  for  valuable  consideration,  (7)  and 
so  on  from  year  to  year,  that  is  to  say,  another  statement 
as  aforesaid,  duly  verified,  shall  be  filed  within  thirty  days 
next  preceding  the  expiration  of  one  year  from  the  day  of 
the  filing  of  the  former  statement,  (8)  or  such  mortgage,  or 
copy  thereof,  shall  cease  to  be  valid  (9)  as  aforesaid.  44 
Vic.  cap.  12,  sec.  1. 

(1)  By  this  section  the  legislature  makes  statutory  law, 
that  which  was  held  to  be  necessary  by  the  courts  in  Kiuock 
v.  Jarvis,  (a)  and  Beaumont  v.  Cramp,  (b)  It  may  be  said  that, 
prior  to  this  enactment,  speaking  literally,  provision  was 
made  for  but  one  renewal,  and,  indeed,  such  is  the  judicial 
view  in  the  State  of  New  York,  under  a  statute  similar  to, 
and  from  which,  our  statute  was  taken :  (c)  but  such  view 
has  not  been  concurred  in  by  our  courts,  (d)  If  any  doubt 
could  exist,  from  the  conflict  of  opinion  between  the  respec- 
tive courts  of  Ontario  and  New  Tork  State,  that  doubt  is 
now  set  at  rest  by  the  provisions  of  this  section. 

It  will  be  observed  that  this  section  only  refers  to  a 
second  and  subsequent  renewals,  not  to  the  first  renewal, 
which  is  still  governed  by  section  11,  ante  p.  423. 

(2)  See  foot  note  (12),  ante  p.  440 ;  foot  note  (13),  p.  441. 

(a)  9  U.  C.  C.  P.  166. 

(b)  46  U.  C.  R.  366. 

(c)  Newell  v.  Warner,  44  N.  Y.  Rep.  258  :  Meech  v.  Patchin,  14  N.  Y  71 
Marsden  v.  Connell,  62  N.  Y.  215. 

(d)  Beaumont  v.  Cramp,  45  U.  C.  R.  357. 
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(3)  It  is  to  be  observed  tbat  in  this  section  the  word 
"  again,"  before  the  word  filed,  is  omitted.  Its  insertion  in 
section  11,  might  fairly  give  rise  to  discussion  as  to 
where,  upon  the  happening  of  certain  events,  the  first 
renewal  was  to  be  filed,  (e)  In  this  section  the  omission 
of  the  word  leaves  no  doubt  as  to  where  the  second,  or  any 
subsequent  renewal  must  be  filed :  it  must  be  in  the  county 
wherein  the  goods,  etc.,  are  then  situate. 

(4)  The  second  renewal  must  be  filed  within  thirty  days 
next  preceding  the  expiration  of  the  term  of  one  year  from 
the  day  of  filing  of  the  first  renewal.  The  words  "  the  day" 
do  not  appear  in  section  11  :  thus,  in  the  case  of  the  first 
renewal,  the  year  begins  to  run  from  "  the  time  "  of  the  filing 
of  the  mortgage,  under  this  section  it  begins  to  run  from 
"  the  day9'  of  the  filing.  In  the  one  case  the  day  of  filing 
is  included,  in  the  other  it  is  excluded :  thus,  it  appears, 
that  legislative  notice  has  been  taken  of  the  opinions 
expressed  in  Armstrong  v.  Ausman,  (f)  and  Stewart  v. 
Brock,  (g)  and  a  statutory  admission  made,  that  "from  the 
time'9  of  filing,  is  not  intended  to  mean  the  same  as  "from 
the  day  of  filing."  (ft) 

(5)  The  words  "  or  copy  thereof,"  must  refer  to  the  case 
of  a  copy  of  the  mortgage  itself,  being  filed  in  the  first 
instance  in  place  of  the  mortgage ;  it  cannot  refer  to  "  the 
copy"  filed  on  renewal,  because  filing  a  copy  on  renewal 
was  done  away  with  long  prior  to  the  enactment  of  this 
section.  The  use  of  the  words,  indeed,  seem  to  be  quite 
unnecessary,  for  the  copy  could  not  be  valid  and  the  mort- 
gage invalid.  An  enactment  that  the  mortgage  shall  cease 
to  be  valid  appears  to  be  all  that  was  necessary. 

(e)  See  ante  foot  note  (11)  p.  439. 
(/)11U.  C.  Q.B.498. 

{g)  19  C.  L.  T.  289. 

(A)  See  sec.  11  ante,  foot  note  (8)  p.  432. 
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(6)  The  words  here  used  are  "  shall  cease  to  be  valid." 
Attention  is  directed  to  the  difference  in  language  in  this 
section  and  section  4,  which  are,  "  shall  be  absolutely 
null  and  void."  (i) 

(7)  See  ante  Chap.  III.,  p.  72,  et  seq. 

(8)  The  time  when  the  second  renewal  mast  be  filed  is 
within  thirty  days  next  preceding  the  expiration  of  one  year 
from  the  day  of  filing  the  first  renewal :  the  third  renewal 
within  the  same  time  from  the  day  of  filing  the  second, 
and  so  on ;  thus,  if  renewed,  bnt  a  few  times,  the  time  for 
filing  a  renewal  might  be  brought  back  to  within  the 
month,  in  which  the  mortgage  itself  was  executed  and  first 
filed. 

(9)  These  words  (j)  refer  to  the  third  and  subsequent 
renewals. 

Affidavit,  by  IS.  (1)  The  affidavit  required  by  section  11,  maybe  made 
whom  made,  by  any  next  of  kin,  executor  or  administrator  of  any 
deceased  mortgagee,  or  by  any  assignee  claiming  by  or 
through  any  mortgagee,  or  any  next  of  kin,  executor  or 
administrator  of  any  such  assignee  ;  (2)  but  if  the  affidavit 
is  made  by  any  assignee,  next  of  kin,  executor  or  adminis- 
trator of  any  such  assignee,  the  assignment,  or  the  several 
assignments,  through  which  the  assignee  claims,  shall  be 
filed  in  the  office  in  which  the  mortgage  is  filed ;  (3)  at  or 
before  the  time  of  such  refiling  by  the  assignee,  next  of  kin, 
executor  or  administrator  of  the  assignee ;  (4)  R.  S.  0. 1887, 
cap.  119,  sec.  11. 

(1)  This  section  is  not  to  be  found  in  any  of  our  earlier 
Chattel  Mortgage  Acts.  It  was  introduced  by  40  Vic.  cap. 
21,  sec.  5,  in  amendment  of  section  10,  C.  S.  U.  C.  cap.  45. 
It  must  be  read  in  conjunction  with  section  11,  (supra)  in 

(i)  See  sec.  4,  ante  foot  note  (3)  p.  354,  and  sec.  11,  ante  foot  note  (3) 
p.  427. 

(j)  See  supra  note  (6). 
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order  to  know  all  by  whom  the  affidavit,  required  by  section 
11,  can  be  made. 

(2)  The  following  are  empowered  by  statute  to  make  the 
affidavit : 

(i. )  The  mortgagee  (section  11). 

(ii.)  One  of  several  mortgagees  (section  11). 

(iii.)  The  assignee  of  the  mortgagee  (section  11). 

(iv.)  Any  assignee  claiming  by  or  through  any  mort- 
gagee (section  15). 

( v. )  One  of  several  assignees  of  the  mortgagee  (section 
11). 

(vi.)  The  agent  of  the  mortgagee  or  assignee  (section  11). 

(vii.)  The  agent  of  the  mortgagees  or  assignees  (section 
11). 

(viii.)  Any  next  of  kin,  executor  or  administrator  of  any 
deceased  mortgagee  (section  15). 

( ix. )  Any  next  of  kin,  executor  or  administrator  of  any 
assignee  of  a  mortgagee  (section  15). 

(  x.  )  Any  next  of  kin,  executor  or  administrator  of  any 
assignee,  claiming  by  or  through  any  mortgagee  (section 
15). 

(3)  This  section  appears  to  require  that  the  assignment 
shall  be  filed  in  the  office  in  which  the  mortgage  is  filed, 
regardless  of  the  statutory  provisions  for  the  case  of  a  per- 
manent removal  of  the  goods,  (a)  The  spirit  of  recent 
legislation  has  been  that  the  instruments  requiring  regis- 
tration, shall,  in  all  cases,  be  filed  in  the  proper  office  of  the 
county  in  which  are  the  goods,  and  the  statute  is  positive 
in  this  direction,  except  in  a  few  cases  which  seem  to  have 
escaped  the  notice  of  our  legislators.  This  section,  when 
the  goods  have  been  permanently  removed  from  the  county 

(a)  Sec.  10,  supra. 
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in  which  they  were  situate  when  the  mortgage  was  executed, 
presents  an  exceptional  case ;  for,  in  such  an  event,  the 
assignment  ought  properly  to  be  filed  in  the  county  to 
which  the  goods  were  permanently  removed,  yet  that  is 
not  apparently  sufficient  for  the  reason  that  this  section 
directs  that  the  assignment  shall  be  filed  in  the  office  in 
which  the  mortgage  is  filed.  To  comply  with  the  spirit, 
and  carry  out  the  letter  of  the  Act,  it  is  suggested  by  the 
writer  that  the  assignment  be  registered  in  both  counties 
should  a  case  arise  such  as  suggested. 

(4)  Should  the  affidavit  be  made  by — 

( i. )  The  assignee  of  the  mortgagee ; 

( ii. )  Or,  by  any  assignee  claiming  by  or  through  any 
mortgagee  ; 

(iii.)  Or,  by  one  of  several  assignees  of  the  mortgagee ; 

(iv.)  Or,  by  the  agent  of  the  assignee  or  assignees ; 

( v. )  Or,  by  any  next  of  kin,  etc.,  of  any  assignee  of  the 
mortgagee ; 

(vi.)  Or,  by  any  next  of  kin,  etc.,  etc.,  of  any  assignee 
claiming  by  or  through  the  mortgagee,  then,  in  addition  to 
all  other  papers,  there  must  be  filed,  in  the  office  in  which 
the  mortgage  is  filed,  the  assignment,  or  the  several  assign- 
ments, as  the  case  may  be,  through  which  the  assignee 
claims. 

The  time  when  such  assignment,  or  several  assignments, 
must  be  filed,  is  at  the  time  of  refiling  of  the  mortgage,  or 
at  any  time  prior  thereto. 

The  original  assignment,  or  assignments,  must  be  filed, 
and  the  assignee  has  no  option,  when  refiling  a  mortgage, 
in  filing  his  assignment,  or  several  assignments,  or  copies 
thereof.  The  proof,  necessary  to  register  the  assignment, 
is  an  affidavit  of  execution  by  a  subscribing  witness,  section 
20,  infra.     It  happens  then,  that  while  proof  for  registry 
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of  an  assignment  of  a  mortgage  must  be  by  the  affidavit  of 
a  subscribing  witness,  for  the  purpose  of  registering  the 
mortgage  itself,  the  witness  who  makes  the  affidavit  need 
not  be  a  subscribing  witness,  (b)  When  the  affidavit, 
necessary  by  section  11,  is  made  by  a  next  of  kin,  executor 
or  administrator,  then  the  capacity  in  which  the  deponent 
refiles  the  mortgage  ought  to  appear  by  the  affidavit,  in 
order  that  the  public  may  be  informed  thereupon. 

16.  (1)  A  copy  of  such  original  instrument  or  of  a  oopy  The  Clerk's 
thereof  so  filed  as  aforesaid,  (2)  including  any  statement  certificate  to 
made  in  pursuance  of  this  Act,  certified  by  the  clerk  in^  ^eristra- 
whose  office  the  same  has  been  filed  under  the  seal  of  the  tion. 
court,  (3)  shall  be  received  in  evidence  in  all  courts,  (4)  but 
only  of  the  fact  that  the  instruments  or  oopy  and  statement 
were  received  and  filed  according  to  the  endorsement  of  the 
clerk  thereon,  and  of  no  other  fact ;  and  in  all  cases  the 
original  endorsement  by  the  clerk  made  in  pursuance  of 
this  Act,  upon    any  such  instrument  or  oopy,  shall  be 
received  in  evidence,  only  of  the  fact  stated  in  the  endorse- 
ment. (5)    R.  8.  0. 1877,  cap.  119,  sec.  13. 

(1)  There  appear  to  be  two  methods,  by  either  of  which, 
registration  can  be  proved : — 

First :  By  a  copy  of  the  original  mortgage,  or  of  a  copy 
thereof,  including  any  statements  filed,  certified  by  the 
clerk  under  his  seal. 

Second  :  By  the  production  of  the  original  endorsement 
made  by  the  clerk  upon  the  original  instrument  or  upon 
the  copy. 

Either  of  these  methods  affords  evidence,  only  of  the 
fact  that  the  instrument,  or  copy,  and  statements  were 
received,  and  filed  according  to  the  endorsement  by  the. 
clerk  thereon.  The  execution  of  the  instrument  would  still 
have  to  be  proved  by  the  production  of  the  original,  and 

(b)  Armstrong  v.  Amman,  11  U.  C.  Q.  B.  498,  ante,  sec.  1,  note  (9), p.  322. 
B.M.  29 
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proof  thereof  in  the  ordinary  way.  (a)  Should  the  original 
be  lost,  and  for  this  reason,  the  party  setting  it  up,  unable 
to  produce  it,  secondary  evidence  would  be  admissible  to 
prove  its  contents ;  but  the  evidence  as  to  search,  of  the 
party  setting  it  up,  and  that  of  his  wife,  it  appears,  will 
not  be  sufficient  to  let  in  secondary  evidence,  (b)  The 
clerk's  certificate  or  endorsement  is  conclusive  evidence  as 
between  the  mortgagee  and  creditor,  seizing  the  property 
mortgaged  subsequent  to  the  time  stated  in  the  certificate 
or  the  original  endorsement,  (c) 

It  is  always  safe  to  follow  the  course  pointed  out  by  the 
statute  in  furnishing  evidence,  for  it  does  not  follow  that 
the  original  instrument  itself  will  be  always  received  in 
evidence,  when  a  statute  declares  another  course  shall  be 
adopted,  (d) 

(2)  Unless  instruments  under  the  Act  are  properly  filed — 
filed  as  required  by  the  statute —then  it  would  appear  that 
the  means  afforded  of  giving  evidence,  pointed  out  by  this 
section,  become  of  no  avail.  All  hangs  upon  the  provi- 
sions of  the  statute  being  faithfully  complied  with,  in  their 
directions  as  to  filing.  We  have  seen  that  ambiguity 
arises  under  exceptional  circumstances,  (e)  as  to  the  office 
in  which  the  assignment  should  be  filed. 

(8)  See  section  1,  foot  note  (6),  p.  815. 

The  following  is  a  form,  that  may  be  used  of  a  clerk's 
certificate,  under  this  section. 

(a)  See  ante,  sec.  1,  note  6. 

(b)  Bratt  v.  Lee,  7  C.  P.  280. 

(c)  Tracey  v.  Jenkins,  15  Pick.  466  :  Ames  v.  Phelps,  18  Pick.  314 :  Hesi 
v.  Goodwin,  31  Me.  181. 

(d)  See  Henry  v.  Little,  11  Q.  B.  296. 

(e)  See  previous  section,  note  (3),  p.  447. 
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I  Clerk  of  the  County  Court  of  the  County  of 

do  hereby  certify  that  the  annexed  paper  writing 
marked  A.  is  a  true  and  correct  copy  of  the  original 
chattel  mortgage  from  A.  B.  to  C.  D.,  and  of  all  endorse- 
ments on  said  original  mortgage,  bearing  date  the 
day  of  188    ,  and  filed  in  the  office  of  the  said 

court  at  o'clock  the  day  of 

188     . 

Dated  this  day  of  18    . 

C.  C.  C. 


j  BKAIi  [ 


(4)  It  appears  that  the  entries  in  the  book  kept  by  the 
clerk  would  not  be  received  in  evidence  to  contradict  the 
clerk's  certificate  under  this  section,  (/)  for  the  certificate 
is  conclusive  as  to  the  filing  and  endorsements,  (g)  but  as 
to  nothing  more.  It  is  no  proof  that  the  paper  purporting 
to  be  a  copy  is  a  copy  of  the  original  mortgage,  when  a 
copy  thereof  is  filed  in  the  first  instance,  (h) 

Discharge  of  Mortgages. 

17-  (1)  Where  any  mortgage  of  goods  and  chattels  is  Certificates 
registered  under  the  provisions  of  this  Act,  (2)  such  mort-  for  (H8_ 
gage  may  be  discharged  (3)  by  the  filing,  in  the  office  in  chattel 
which  the  same  is  registered,  of  a  certificate  signed  by  the  mortgage, 
mortgagee,  his  executors  or  administrators,  (4)  in  the  form 
given  in  the  Schedule  A.  hereto,  (5)  or  to  the  like  effect.  (6) 
R.  B.  O.  1877,  cap.  119,  sec.  13. 

(1)  This  section  is  new.  In  none  of  the  earlier  Chattel 
Mortgage  Acts  is  provision  made  for  the  discharging  of  mort- 

(J)  Adams  v.  Pratt,  109  Mass.  59. 

{g)  Thayer  v.  Stark,  6  Gush.,  Mass.  11 :  Jordan  v.  Farnsworth,  15  Gray, 
Mass.  517  :  Head  v.  Goodwin,  37  Me.  181. 
{h)  BisseU  v.  Pearce,  28  N.  Y.  252. 
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gages  and  filing  of  the  release,  as  is  herein  contained.  This 
privilege  or  power  was  first  given  by  40  Vic.  cap.  21,  sec.  1. 
It  yet,  however,  is  optional  with  the  parties  interested  to 
take  advantage  of  this  Act.  Until  40  Vic.  cap.  21,  sec.  1, 
there  was  nothing  to  prevent  a  mortgagor,  or  other  person 
so  desiring,  from  obtaining  and  filing  a  discharge,  except  it 
was  that  a  clerk  could  not  be  compelled  to  receive  and  file 
the  instrument  releasing  the  mortgage.  By  virtue,  how- 
ever, of  this  section,  the  clerk  now,  is  compelled  to 
receive  and  file  any  certificate  of  discharge  of  a  mortgage, 
registered  under  the  provisions  of  this  Act.  But  the  certi- 
ficate must  be  duly  proved  for  registration,  by  the  affidavit 
of  a  subscribing  witness,  (z) 

(2)  This  section  only  provides  for  the  discharge  of 
mortgages  subject  to  the  provisions  of  the  statute.  It  has 
been  seen,  that  if  the  circumstances  connected  with  the 
giving  and  taking  of  the  mortgage  are  such,  that  the 
affidavit  of  bona  fides  cannot  be  properly  taken,  then  that 
the  mortgage  does  not  require  registration  under  the 
statute.     To  any  such  mortgage  this  section  does  not  apply* 

(3)  It  is  to  be  observed  how  recent  legislation  provides 
against  the  question  raised  in  Armstrong  v.  Amman,  ante 
p.  824,  as  to  attestation.  In  the  affidavit  of  execution 
required  under  sections  one,  five,  and  six,  attestation  by  the 
witness  is  unnecessary,  while  under  this  section  and  section 
twenty,  the  witness  must  be  a  subscribing  witness. 

It  seldom  occurs  in  practice,  that  a  written  release  is 
registered,  or  in  fact  even  executed ;  the  debt  being  the 
"principal/*  and  the  mortgage  security  the  " adjunct ;" 
when  the  debt  is  paid  the  mortgage  security  forthwith 
ceases  to  exist,  (a)     A  parol  release  of  a  mortgage  is  good, 

(z)  See.  18,  infra. 

(a)  Jackson  v.  Stackhouee,  1  Cow.  122 :  Crosby  v.  Chase,  17  Me.  369. 
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when  supported  by  a  sufficient  consideration.  And,  a  sim- 
ple receipt  in  fall,  of  the  debt  secured  by  the  mortgage,  is 
a  sufficient  release  in  equity. 

When  a  bill  of  sale  is  given  as  security,  it  becomes  null 
and  void  by  payment  of  the  debt,  as  if  the  instrument  had 
contained  a  defeasance,  (b) 

Payment  of  the  debt  discharges  the  mortgage  for  all 
purposes,  hence  a  mortgage  given  to  a  surety  for  a  debt,  is 
discharged  when  the  debt  is  paid,  and  cannot  be  con- 
tinued in  behalf  of  a  new  mortgagee  for  a  new  debt,  (c) 

Releasing  a  surety  to  whom  a  mortgage  is  given  as 
security  against  payment  of  a  debt,  discharges  the  mort- 
gage (d) ;  but  payment  by  the  surety  of  the  debt  does 
not  discharge  the  mortgage,  (e)  It  does  not  render  the 
mortgage  invalid,  because  no  time  is  stated  in  the  defeas- 
ance clause  when  the  mortgage  is  to  be  paid.  An  accidental 
omission  of  this  kind  can  be  supplied  by  verbal  testimony, 
and  an  intentional  omission  is  met  with  the  rule  of  law, 
that  the  mortgage  must  be  paid  in  a  reasonable  time,  (f) 
Where  the  time  for  payment  is  stated  to  be,  when  the  bor- 
rower is  able  to  pay,  then  the  debt  is  payable  at  such  time 
when  it  can  be  shown,  that,  to  public  observation,  the 
mortgagor's  affairs  are  in  a  flourishing  condition,  without 
showing  further  that  the  mortgagor  can  discharge  the  debt 
without  inconvenience,  (g)  Should  the  mortgage  name  a 
day  for  payment  earlier  than  the  date  of  the  mortgage, 
then  in  law  the  debt  is  payable  immediately,  but  inasmuch 
as  such  is  an  impossible  date  for  payment,  then  oral  testi- 

(b)  Wallard  v.  Worthman,  84  111.  446. 

(c)  Brooks  v.  Ruff,  37  Ala.  371. 

(d)  Sumner  v.  Baeheldor,  30  Me.  35. 

(«)  Bryant  v.  Pollard,  10  Allen  (Mass.)  81 :  Packhard  v.  Kingman,  11 
Iowa,  219. 
(/)  Byram  v.  Gordon,  11  Mich.  581. 
ig)  Re  Ross,  29  Chy.  385. 
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mony  would  probably  be  admitted  to  show  the  true  time, 
for  payment,  (h) 

After  default  has  been  made  in  payment  of  the  mortgage, 
or  after  breach  of  any  of  the  conditions  in  the  mortgage, 
entitling  the  mortgagee  to  possession,  and  the  mortgagee 
takes  possession,  then  a  tender  of  the  money  cannot  revest 
the  property  in  the  mortgagor.  By  reason  of  default,  or 
the  breach,  which  ever  it  may  be,  the  property  has  become 
vested  in  the  mortgagee,  and  a  tender  unaccepted,  does  not 
improve  the  position  of  the  mortgagor  which  continues  to 
be  simply  that  of  one  with  a  right  to  redeem,  and  hence 
an  action  of  replevin  will  not  lie  at  his  instance  against 
the  mortgagee;  (*)  but  of  course  acceptance  of  the  tender  is 
otherwise  in  its  legal  effect,  (J)  and  upon  payment  the  legal 
title  revests  in  the  mortgagor  without  a  re-delivery  or 
re-sale,  and  without  cancellation  of  the  mortgage,  (k) 

If  the  mortgagee  has  not  obtained  possession,  or  taken 
any  steps  to  secure  possession,  and  the  mortgagor  make  a 
good  tender  of  the  mortgage  money,  then  the  mortgagee 
can  be  restrained  from  taking  possession.  (I) 

A  mortgage  may  be  discharged  otherwise  than  by  pay- 
ment :  thus,  conversion  by  the  mortgagee  of  the  property 
mortgaged  to  his  own  use,  is  payment  of  the  mortgage 
debt,  (m)  Possession  of  the  mortgaged  property  after 
maturity  of  the  mortgage,  may  or  may  not  be  satisfac- 
tion of  the  mortgage,  (n)  The  debt  itself,  though  it  be 
the  principle,  and  the  mortgage  be  the  incident,  may  be 
uncollectable,  and  the  mortgage  lien  remain  undischarged, 

(h)  Fuller  v.  Acker,  1  Hill  (N.  Y.)  473. 

(t)  Smith  v.  Phillips,  47  Wis.  202  :  Thompson  v.  Batie,  11  Neb.  147. 
(j)  Patchin  v.  Pierce,  12  Wend.  (N.  Y.)  61. 
(*)  Jones  on  Mortgages,  Ch.  633. 

(I)  Mersgat  v.  Pumpelly,  46  Wis.  660  :  Archer  v.  Cole,  22  How.  (N.  Y.> 
Pr.  411. 
{m)  Davis  v.  Rider,  5  Mich.  423. 
(n)  Carpenter  v.  Bridges,  32  Miss.  265. 
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as  when  the  benefit  of  a  bankruptcy  law  is  taken  by  the 
mortgagor  or  the  Statute  of  Limitations  interferes  to  prevent 
personal  action  for  the  amount  of  the  debt,  (o)  On  the 
other  hand,  the  mortgagee,  by  consent,  may  waive  his  lien 
on  the  goods  mortgaged,  and  preserve  his  personal  remedy 
against  the  mortgagor,  (p) 

If  not  renewed,  a  mortgage  will,  though  it  continues  valid 
between  the  original  parties,  become  null  and  void  as  against 
creditors,  subsequent  purchasers,  and  mortgagees  in  good 
faith,  section  11,  ante.    The  lapse  of  time,  therefore,  as  to 
them,  serves  to  invalidate  the  mortgage,  and  usually  mort- 
gagors are  content  with  this,  retaining  in  their  own  posses- 
sion the  evidence,  as  against  the  mortgagee,  of  the  mortgage 
having  been  released.    As  the  object  of  registration  of  mort- 
gages is  to  apprise  the  public  of  a  man's  financial  position, 
so  is  this  section  intended  to  inform  the  public  of  a  removal 
of  the  incumbrance  as  well  as  to  benefit  the  mortgagor's 
financial  position,  by  affording  him  an  opportunity  of  giving 
official  notice  of  his  circumstances  having  been  altered. 
In  view  of  the  financial  position  and  dealings  of  business 
men,  being  so  well  known  through  the  medium  of  commer- 
cial agencies,  merchants  and  others,  relieved  from  incum- 
brances, will  gladly  avail  themselves  of  privileges  afforded 
by  this  section,  in  order   to  strengthen  their  credit,  and 
improve  their  business  standing.     Until  the  period  arises, 
up  to  which  the  mortgage  is  a  valid  security  without  refil- 
ing, as  against  creditors,  purchasers,  and  mortgagees  in 
good  faith,  the  law  presumes  the  mortgage  to  be  still  unpaid, 
but  so  soon  as  that  period  is  passed,  the  legal  presumption 
is  that  the  mortgage  has  been  paid  and  satisfied.     "  There 
are  in  many  states  of  the  Union  penal  statutes,  which  are  not 
only  just,  but  are  necessary  to  prevent  fraud,  which  give  a 

(o)  Crane  v.  Paine,  4  Gush.  (Mass.)  483. 

(j>)  Cunkling  v.  Sherry,  28  N.  Y.  860 :  Brandt  v.  Daniel*,  45  111.  463. 
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mortgagor  an  action  to  recover  damages  (the  amount  of 
which  is  fixed  by  statute),  where  a  mortgagee  fails  to  dis- 
charge or  release  of  record  a  mortgage  when  it  has  been  paid 
and  the  debt  satisfied  in  full/'  In  those  states,  there  should 
be  no  presumption  in  the  case  of  valid  mortgages,  for  every 
one  is  presumed  to  know  the  law,  and  a  bona  fide  mortgagee, 
with  knowledge  of  the  penalty  for  failing  to  satisfy  the 
record,  will  in  all  cases,  take  prompt  means  for  complying 
with  the  law.  (q) 

(4)  The  certificate  of  discharge  of  mortgage,  can  be  signed 
as  well  by  the  assignee  of  a  mortgagee  as  by  the  mortgagee 
himself,  his  executors,  or  administrators,  (qq) 

(5)  For  form  of  discharge  see  Appendix. 

(6)  The  form  provided  by  the  statute  had  better  be 
adhered  to,  (r)  but  there  is  nothing  to  prevent  the  convey- 
ancer adopting  any  other  form  to  the  like  effect.  This 
statute  does  not,  as  does  the  Imperial  Act,  provide  a  form, 
with  the  alternative  of  being  void.  (*)  If  it  did,  then  the 
form  used  would  be  required  to  be  in  all  material  respects 
the  same  as,  and  in  accordance  with,  the  one  prescribed  by 
statute,  (t)  Where  a  statute  prescribes  a  form  to  be  used, 
then  a  deviation  from  the  form  so  prescribed  will  not  make 
the  instrument  void,  provided  it  produces  the  precise  legal 
effect,  neither  more  nor  less,  of  the  statutory  form,  and  the 
variance  is  not  calculated  reasonably  to  deceive  those  for 
whose  benefit  the  statutory  form  is  prescribed,  (a)  When 
it  is  void,  under  the  Imperial  Act,  for  not  complying  with 

(q)  Herman  on  Mortgages,  pp.  410,  411. 
(qq)  Section  20. 

(r)  Davis  v.  Berton,  Blaiberg  claimant,  10  Q.  B.  D.  414. 

(«)  Imp.  Bills  of  Sale  Act,  18S2,  sec.  9. 

(t)  Bianchie  v.  Afford,  17  Q.  B.  D.  484  :  Davit  v.  Burton,  supra :  Myers  v. 
Elliott,  16  Q.  B.  D.  526 :  Con.  Credit  Co.  v.  Oosney,  16  Q.  B.  D.  24 :  Ham 
mond  v.  Hocking,  12  Q.  B.  D.  291. 

(«)  Ex  parte  Stanford,  in  re  Barber,  17  Q.  B.  D.  259. 
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the  statutory  form,  the  instrument  is  void  to  all  intents 
and  purposes,  not  merely  as  regards  the  personal  chattels 
comprised  in  the  instrument,  but  also  as  regards  the  coven- 
ants for  the  payment  of  interest  and  principal,  (v) 

18.  (1)  The  officer  with  whom  the  chatttel  mortgage  is  Entering 
filed,  upon  receiving  such  certificate,  duly  proved  (2)  by  the  certificates 
affidavit  of  a  subscribing  (3)  witness  shall,  (4)  at  each  place  °     lsonai£e' 
where  the  number  of  the  mortgage  has  been  entered,  with 
the  name  of  any  of  the  parties  thereto,  in  the  book  kept 
under  section  9  of  this  Act,  or  wherever  otherwise  in  the 
said  book  the  said  mortgage  has  been  entered,  write  the 
words,    "Discharged    by  certificate,  number" — (stating    the 
number  of  the  certificate),  and  to  the  said  entry  the  officer 
shall  affix  his  name,  and  he  shall  also  endorse  the  fact  of 
the  discharge  upon  the  instrument  discharged,  and  shall 
affix  his  name  to  the  endorsement.    R.  S.  O.  1877,  cap.  1 19, 
sec.  14. 

(1)  By  sections  8  and  9,  ante,  the  method  of  registration 
of  the  mortgage  is  pointed  out.  By  this  section  is  pointed 
out  the  method  of  registering  the  discharge.  The  clerk's 
duty  under  this  section  is  to  enquire  further  into  the  proof 
for  filing,  than  he  does  when  the  mortgage  itself  is  presented 
to  him  for  registration.  His  duty,  in  both  instances,  is  to 
see  that  the  statute  has  been  complied  with,  (a)  Under 
this  section  he  must  see  that  the  deponent  is  a  subscribing 
witness.  Under  sections  1,  5  and  6,  no  such  duty  is  cast 
upon  him,  for  the  mortgage  can  be  filed  without  the 
affidavit  of  any  subscribing  witness,  (b) 

(2)  As  to  who  can  administer  this  affidavit,  see  section 
28,  post. 

(8)  See  note  (1)  supra. 

(4)  The  clerk's  duties  under  this  section,  are — 

(p)  Davie*  v.  Rees,  17  Q.  B.  D.  408. 

(o)  De  Forrest  v.  Bunnell,  16  U.  C.  Q.  B.  870. 

(b)  Armstrong  v.  Austrian,  11  U.  C.  Q.  B.  498  :  see  sec.  1,  ante  p.  132. 
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(i.)  To    satisfy  himself   that    the    execution  of  the 
discharge  has  been  perfectly  proved  for  registration. 

(ii.)  To  number  the  certificate. 

(iii.)  To  write  at  each  place  where  the  number  of  the 
mortgage  has  been  entered,  or  wherever  otherwise  the 
mortgage  has  been  entered,  the  words,  "  Discharged  by 
certificate  number — ." 

(iv.)  To  each  such  entry  to  affix  his  signature. 

(v.)  To  endorse  the  fact  of  such  discharge  upon  the 
instrument  itself. 

(vi.)  To  such  last  instrument  to  affix  his  signature. 

In  case  a  mortgage  has  been  renewed,  the  clerk  is  not 
required  to  [make  these  endorsements  upon  the  original 
instrument  filed ;  it  will  be  sufficient  if  he  make  them  upon 
the  statement  and  affidavit  filed  on  the  last  renewal,  and 
at  the  entries  of  such  copy,  section  19,  infra. 

If  one  of  these  statutory  requirements  is  neglected,  the 
discharge  will  not  be  sufficiently  filed,  (c) 

Entries  on  19.  Where  a  mortgage  has  been  renewed  under  section  11 
renewal.  0f  this  Act,  the  endorsement  or  entries  required  by  the  pre- 
ceding section  to  be  made  need  only  be  made  upon  the 
statement  and  affidavit  filed  on  the  last  renewal,  and  at  the 
entries  of  the  statement  and  affidavit  in  the  said  book.  (1)  43 
Vio.  cap.  15,  sec.  5. 

(1)  This  provision  was  necessary,  in  consequence  of 
section  11  of  this  Act  doing  away  with  the  necessity  of 
filing  upon  renewal  of  a  mortgage,  a  copy  of  such  mort- 
gage. By  section  10  of  Rev.  Stat.  Ont.,  cap.  119,  it  was 
necessary  to  file  a  copy  of  the  mortgage  when  renewing  the 
same ;  and  by  section  15  of  Rev.  Stat.  Ont.,  cap.  119,  the 
endorsements  made  necessary  by  Rev.  Stat.  Ont.,  cap.  U9> 

(e)  Jones  v.  Parker,  73  Me.  248 :  Head  v.  Goodwin,  37  Me.  181 :  Hot** 
v.  Sproule,  31  Me.  73  :  Handle y  v.  Howe,  22  Me.  560. 
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section  14,  were  to  be  made  on  such  copy.  From  the 
first  day  of  October,  1880,  it  became  unnecessary  to  file  a 
copy  of  the  mortgage  upon  renewal  thereof,  so  that  this 
section  provides  for  the  endorsements  being  made  upon 
the  statement  and  affidavit,  which  by  this  Act  are  neces- 
sary to  be  filed.  Section  18  of  this  Act  provides  that  the 
statement  and  affidavit  shall  be  deemed  one  instrument, 
so  that  the  endorsements  need  not  be  made,  both  upon  the 
statement  and  on  the  affidavit ;  if  made  on  one,  it  will  be 
sufficient. 

20.  (1)  In  case  a  registered  (2)  chattel  mortgage  has  been  Entry  of  as- 
assigned,  the  assignment  may,  (3)  upon  proof  by  the  affidavit  flignment  0f 
of  a  subscribing  witness,  (4)  be  numbered  and  entered  in  the  mort€aSes* 
alphabetical  chattel  mortgage  book,  in  the  same  manner 
as  a  chattel  mortgage,  (5)  and  the  proceedings  authorized 
by  the  next  preceding  three  sections  of  this  Act  may  and 
shall  be  had,  upon  a  certificate  of  the  assignee,  (6)  proved 
in  manner  aforesaid.  (6)    R.  S.  0. 1877,  cap.  119,  boo.  16. 

(1)  The  legal  effect  of  the  assignment  is  to  transfer  the 
entire  interest  of  the  mortgagee  in  the  property  to  the 
assignee,  who,  thereupon,  in  place  of  the  mortgagee, 
becomes  the  legal  owner.  If  the  mortgagee  was  entitled  to 
the  possession  of  the  property,  the  legal  effect  of  his  assign- 
ment is  the  same  as  if  he  had  been  in  possession  of  the 
property  and  sold  and  delivered  it  to  the  assignee.  The 
latter  may  recover  possession  in  the  same  manner  that  the 
mortgagee  himself  might  have  done,  (a) 

An  assignment  of  the  mortgage  and  of  all  interest  therein 
contained  is  an  assignment  of  the  debt,  (b)  and  an  assign- 
ment of  the  debt  secured  passes  the  equitable  interest  in  the 
property  mortgaged,  (c)  If  the  debt  be  in  the  shape  of  a 
negotiable  promissory  note,  then,  by  transfer  of  the  note, 

(a)  Jones  on  Mortgages,  2nd  Ed.  448. 

[b)  Jone$  ▼.  Haggcford,  5  Met.  (Mass.)  516. 
\e)  Langdon  v.  Buel,  9  Wend.  N.  Y.  80. 
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the  assignee  takes  the  mortgage,  as  he  takes  the  note  free 
from  equities :  bat  it  is  otherwise  if  the  debt  be  not  in  a 
negotiable  form,  (d)  or,  if  negotiable,  be  overdue,  (e)  The 
mortgage  is  the  incident  and  the  debt  the  principal,  hence 
if  the  mortgage  be  transferred  without  the  debt  the  tran- 
saction is  a  nullity,  but  if  the  debt  be  transferred,  then  the 
mortgage  passes  as  incident  thereto.  (/) 

An  assignment  of  part  of  the  debt  carries  with  it  the 
mortgage  pro  tanto.  (g)  The  right  to  assign  in  the  mort- 
gagee continues  so  long  as  the  mortgage  is  a  subsisting 
one,  (h)  and,  until  the  right  of  redemption  is  barred,  or  the 
liability  discharged,  the  assignee  will  step  into  the  position 
of  the  mortgagee,  taking  over  all  the  latter's  rights  at  the 
moment  when  the  assignment  is  completed  ;](i)  including 
right  of  action,  in  some  cases  accruing  prior  to  the  assign- 
ment, (;')  though  apparently  not  in  all.  (k) 

When  the  debt  is  assigned  without  the  mortgage,  though 
the  mortgage  passes  too,  yet  without  assignment,  the  legal 
interest  does  not  pass  in  the  mortgage,  and  the  assignee 
could  not  maintain  replevin  or  trespass  in  bis  own  name.  (I) 

A  creditor  may  buy  from  a  mortgagee  the  mortgage  of 
his  debtor.  He  still  would  be  a  creditor,  and  as  each 
might  contest  the  mortgage,  for  as  assignee  of  the  mort- 
gage, he  simply  acquires  the   mortgagee's  interest.  («) 

Id)  Carpenter  v,  Longan,  16  Wall.  271 :  Gould  v.  Marsh,  I  Hun.  (N.  Y.) 
566  :  Nelson  v.  Ferris,  80  Mich.  497. 

{e)  Qould  v.  Marsh,  supra. 

(f)  Earl  v.  Stamp,  (Wie.  1882),  13  N.  W.  Rep.  701 :  Lucas  v.  Harris, 
20  111.  166  :  Campbell  v.  Birch  Co.,  N.  Y.  214  :  Hill  v.  Beebe,  IS  N.  Y.  556. 

(g)  Emmons  v.  Dowe,  2  Wis.  322. 

(h)  Moody  v.  EUebe,  4  S.  G.  21. 

(i)  Beach  v.  Derby,  19  111.  617. 

{j)  Langdon  v.  Buel,  supra. 

(*)  Bowers  v.  Bradley,  4  Bradw.  (111.)  279. 

(I)  Ramsdell  v.  Tewksbury,  73  Me.  197  :  Grain  v.  Paine,  4  Guh.  483. 

(m)  Judge  v.  Vogel,  88  Mich.  668. 
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Unless  there  is  an  express  warranty  of  title,  a  mortgagee 
is  not  in  any  way  liable  for  the  title  of  the  mortgagor 
being  good,  (n) 

(2)  This  provision  only  applies  to  chattel  mortgages 
that  have  been  registered,  and  not  to  those  instruments, 
to  which  the  statute  itself  does  not  apply,  the  validity  of 
which,  therefore,  in  no  way  depends  upon  a  compliance 
with  the  Act. 

(3)  It  is  to  be  observed,  that  it  is  not  compulsory,  under 
this  section,  that  an  assignment  of  mortgage  should  be 
registered.  The  word  "  may  "  is  used  in  the  section,  and 
wheresoever  it  appears  throughout  the  statute,  it  shall  be 
construed  as  permissive,  (o)  Any  one,  wishing  to  register 
an  assignment  of  mortgage,  can  now  do  so,  and  the  clerk 
is  obliged  to  receive  it  from  him,  when  the  statute  is  other- 
wise complied  with,  for  the  purpose  of  registration.  But, 
though  it  is  optional  with  an  assignee  of  a  mortgage, 
whether  he  register  his  assignment  or  not,  yet,  if  he 
requires  to  renew  the  mortgage  under  the  eleventh  section 
of  this  Act,  he  must  then,  either  before  or  at  the  time  of 
refiling  his  mortgage,  file  the  assignment  also.  The  result, 
however,  of  registration  is  to  supply  the  mortgagor  with 
notice,  (p)  If  the  assignee  does  not  register  his  assign- 
ment then  he  should  at  once  give  notice  to  the  mortgagor, 
of  the  fact  of  his  having  become  the  assignee  of  the 
mortgage,  and  thus  prevent  any  further  dealings  between 
mortgagor  and  mortgagee,  by  which  he  might  be  preju- 
diced, (q)  The  mortgagor,  having  received  the  notice,  can 
then  no  longer  deal  with  the  mortgagee  concerning  the 

(n)  Jone*  v.  Haggejord,  8  Met.  (Mass.)  515. 

(o)  Rev.  Stat.  Ont.  1887,  cap.  1,  sec.  8.  sub. -Bee.  2. 

(j>)  Reed  v.  Markle,  10  Paige,  409 :  Walcott  v.  SulUvan,  1  Edw.  Ch.  399 : 
N.  Y.  Life  Insurance  Co.  v.  Smith',  2  Barb.  Ch.  82. 

(9 )  For  form  of  notice  see  Appendix. 
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mortgage ;  should  he  do  so,  however,  any  payments  that 
he  might  make,  would  be  fraudulently  received  by  the 
mortgagee,  and  void,  and  of  no  avail  on  the  part  of  the 
mortgagor,  (r)  But  should  the  assignee  be  the  purchaser 
of  a  note  secured  by  a  mortgage,  then,  even  without  the 
precaution  being  taken  of  giving  notice,  the  assignee 
cannot  be  prejudiced  by  a  release  given  by  the  assignor 
to  the  mortgagor  after  the  transfer  of  the  note.  (*)  Should 
the  note  be  overdue  before  the  mortgage  is  assigned,  then 
the  same  equities  can  be  set  up  by  the  mortgagor  against 
the  assignee's  claim,  as  he  had  against  the  assignor,  (t) 
The  assignee  of  a  chattel  mortgage  takes  it  from  the 
assignor,  subject  to  the  same  equities  that  exist  against  it 
in  the  bands  of  the  mortgagee.  The  law,  regulating 
assignments  of  choses  in  action,  applies  to  assignments  of 
chattel  mortgages,  and  the  general  principle  is  that  the 
assignee  of  a  chose  in  action  takes  it  subject  to  the  equities 
existing  between  the  original  parties,  and  now  by  statute,  (u) 
a  chose  in  action  is  assignable  at  law,  but  subject  to  the 
equities  existing  before  notice  of  the  assignment. 

An  assignee  of  a  mortgage  can  always  discover  from  the 
mortgagor,  the  true  position  in  which  the  mortgagor  stands 
towards  the  mortgagee  in  regard  to  the  mortgage,  and, 
therefore  it  is,  that  an  assignee  of  the  mortgage  will  be 
deprived  of  the  benefit  of  bis  transaction,  to  the  extent 
of  any  demands  of  the  mortgagor,  existing  against  the 
assignor,  at  the  date  of  the  assignment,  or  up  to  the  time 

(r)  Johnson  v.  Holdsworth,  4  Dowl.  P.  C.  63  :  Hickey  ▼.  Burt,  7  Taunt 
48  :  Mountstephen  v.  Brooke,  1  Chit.  390 :  Snell  v.  Newman,  4  B.  A  A.  149 : 
Phillips  v.  Claghett,  11  M.  <fc  W.  84 :  Payne  v.  Rogers,  Dong.  407 :  ManniM 
v.  Cox,  7  Moore,  617 :  Barker  v.  Richardson,  1  Y.  &  I.  362  :  Legh  v.  LegK 
1  Bos.  A  P.  447  :  Wild  v.  Williams,  6  M.  <fc  W.  490 :  Buckley  ▼.  Landon,  S 
Conn.  76 :  Webb  v.  Steele,  13  N.  H.  230 :  Blake  v.  Buchanan,  22.  Vt  648: 
Jones  ▼.  Herbert,  7  Taunt.  421 :  Cook  v.  Stephen,  5  Bing.  N.  C.  688. 

{s)  Dick  ▼.  Mowry,  17  Miss.  448  :  McCormick  v.  Digby,  8  Black.  99. 

(I)  Howard  v.  Qresham,  27  Geo.  347 :  Nichols  v.  Lee,  10  Mich.  526. 

(u)  B.  S.  O.  1887,  cap.  122,  ss.  6  to  13. 
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when  the  mortgagor  ha9  acquired  notice  of  the  assignment 
of  the  mortgage,  (v)  and  any  equities  (arising  after  the 
transfer,  but  of  which  the  assignee  had  notice  at  the  time 
of  the  transfer),  the  mortgagor  will  be  entitled  to  set  up 
against  the  assignee  as  he  could  have  set  up  against  the 
assignor;  but  without  notice  of  subsequent  equities  the 
assignee  will  be  bound  only  by  those  in  existence  prior 
to  and  at  the  date  of  the  assignment. 

"  Generally  speaking  a  chose  in  action  assignable  only 
in  equity,  must  be  assigned  subject  to  the  equities  existing 
between  the  original  parties  to  the  contract ;  but  this  is  a 
rule  that  must  yield,  where  it  appears  from  the  nature  or 
terms  of  the  contract  that  it  must  have  been  intended  to  be 
assignable  free  from  and  unaffected  by  such  equities."  (to) 
It  makes  no  difference  that  the  assignee  has  no  notice  of 
the  equities;  thus,  in  a  case  wherein  "the  plaintiff  gave  a 
chattel  mortgage  to  H.  to  secure  certain  money,  with  a 
proviso  enabling  the  mortgagee  to  take  possession  and  sell, 
in  case  the  goods  should  be  taken  in  execution  by  any 
creditor  of  the  mortgagor,  and  the  goods  were  so  taken, 
and  the  defendant  to  whom  the  mortgage  had  been  assigned 
by  H.  took  posession  and  sold  under  it,  by  which  the  plain- 
tiff sued,  alleging  that  H,  verbally  agreed  to  pay  these 
executions,  which  were  made  part  of  the  money  secured ;  it 
was  held  that  the  defendant  as  assignee  took  subject  to 
such  agreement  (which  did  not  vary  the  terms  of  the  mort- 
gage) though  without  notice  of  it,  and  that  the  seisure  and 
eale  was  illegal,  (x) 

(v)  Eglesane  v.  How,  3  A.  R.  574  :  Martin  v.  Bearman,  45  U.  0.  R.  205  : 
Matthew  v.  Walwyn,  4  Ves.  118  :  Williams  v.  Sorrell,  4  Ves.  389  :  Mangles 
v.  Dixon,  18  L.  <fe  tO.  82  :  James  v.  Murray,  2  Cow.  246  :  Hartley  v.  Tatham, 
10  Boew.  273  :  Fitch  v.  Cotheal,  2  Sand.  Ch.  29 :  Henry  v.  Carroll,  3  Sand. 
Ch.  301 :  Clute  v.  Robinson,  2  John.  595 :  Ord  v.  White,  3  Beav.  357 :  Cole 
v.  Middle,  10  Hare,  186  :  Davis  v.  Austen,  1  Ves. 247  :  Murray  v.  Governor, 
2  Johns,  cases,  438  :  Niagara  Bank  v.  Rosenfelt,  9  Cow.  409  :  Woods  v.  Perry, 
1  Barb.  114  :  Evertson  v.  EverUon,  5  Paige,  202. 

(w)  Lord  Cairns  In  re  Apra  v.  Master  man's  Bank,  L.  R.  2  Ch.  App.  397. 

(x)  Martin  v.  Bearman,  45  U.  C.  R.  205. 
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An  assignee  of  a  mortgage,  which  has  been  partly  paid 
off,  cannot  look  to  the  goods,  as  against  the  class  of  persons 
protected  by  the  Act,  to  realize  him  not  only  the  balance 
due  on  the  mortgage,  but  an  additional  sum  which  at  the 
time  of  the  transfer  he  was  induced  to  advance  the  mort- 
gagor, (y) 

(4)  The  introduction  of  the  word  "  subscribing  "  before 
the  word  witness  will  here  be  observed.  It  is  not  necessary 
that  the  witness  to  the  mortgage  itself  should  be  a  sub- 
scribing witness,  (z)  but  the  proof  required,  in  order  to  file 
an  assignment  of  mortgage,  is  the  affidavit  of  execution  of 
a  subscribing  witness ;  and  the  clerk,  before  filing  an 
assignment  must  satisfy  himself,  that  the  statute  has  been 
duly  complied  with  in  this  respect. 

There  is  no  objection  to  the  solicitor  of  the  assignor  being 
the  witness,  (a)  but  it  has  been  held,  in  effect,  that  the 
assignee  himself  cannot  be  the  attesting  witness,  (b) 

(5)  See  sections  8  and  9,  ante.  As  it  is  not  compulsory 
that  an  assignee  should  file  his  assignment  of  mortgage, 
except  in  the  event  of  the  mortgage  being  renewed,  it  would 
seem  that  an  assignee,  when  seeking  to  enforce  his  mort- 
gage prior  to  the  period  when  it  should  be  renewed,  could 
not  be  prejudiced  by  the  registration  of  an  imperfect 
assignment ;  if  an  assignee's  security  be  good  without 
registration,  imperfect  registration  could  not  make  it  bad ; 
but  this  would  probably  be  otherwise  in  the  event  of  a 
conflict  taking  place  between  the  assignee  and  other 
parties,  after  the  period  has  elapsed,  within  which  the 
mortgage  was  required  to  be  refiled;  because  then,  the 
statute  requires  also  that  the  assignment  shall  be  regis- 

(y)  Home  v.  Hughes,  6  Q.  B.  D.  676. 
(i)  Armstrong  v.  Ausman,  11  U.  C.  Q.  B.  498. 
(a)  Penworden  ▼.  Roberts,  9  Q.  B.  D.  137. 
(6)  Seal  ▼.  Claridge,  7  Q.  B.  D.  516. 
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tered,  and  this  section  requires  certain  formalities  to  be 
observed  in  its  registration.  As  the  statute  does  not  make 
registration  compulsory,  the  assignee  of  a  mortgage  for 
valuable  consideration  will  be  preferred  as  against  a  bona 
fide  purchaser  for  value  without  notice,  even  though  the 
assignment  be  not  registered,  (c) 

(6)  In  addition  to  the  mortgagee  or  the  executors  or 
administrators  of  the  mortgagee,  (d)  the  assignee  of  a 
mortgage  has,  under  this  section,  the  power  given  him  to 
execute  the  certificate  of  discharge  of  mortgage. 

(7)  See  section  18. 

Mortgages  and  Sales  of  Chattels  in  Unorganized  Districts. 

21.  (1)  Where  the  personal  property  (2)  mortgaged  or  Registration 
sold  is  within  a  Provisional  Judicial  District,  (3)  the  provi-  °'  chattel 
sions  of  this  Aot  (4)  shall  apply  to  such  instrument  with  the  Provisional1* 
substitution  of  "the  clerk  of  the  District  Court"  (5)  for  Judicial  Dis- 
14  the  clerk  of  the  County  Court,"  and  with  the  substitution  tricts. 
of  *'  ten  days"  (6)  for  "  five  days  "  as  tbe  time  within  which 
the  instrument  or  a  copy  (7)  thereof  shall  be  registered,  but 
this  section  shall  not  apply  to  any  portion  of  a  territorial 
district  which  forms  part  of  a   Provisional  Judical  Dis- 
trict. (8)  R.  8.  0. 1877,  cap.119,  sec.  17, 43  Vic.  cap.  15,  sec.  7. 

(1)  Prior  to  40  Vic,  cap.  24,  "  An  Act  respecting  the  Ter. 
ritorial  and  Judicial  Districts  of  the  Province,  and  the  Pro- 
visional County  of  Haliburton,"  there  was  no  provision  for 
the  registration  of  bills  of  sale  and  chattel  mortgages  in 
Provisional  Judicial  Districts.  Section  14  of  that  Act  is 
here  re-enacted,  with  the  substitution  of  a  reference  to  "  this 
Act "  instead  of  to  "  Con.  Stat.  U.  C,  cap.  45." 

The  only  Provisional  Judicial  Districts  in  existence  are 
two,  namely,  Algoma  and  Thunder  Bay. 

(c)  Wilson  v.  KMball,  27  N.  Y.  300. 

(d)  Section  17,  supra. 

B.M.  80 
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That  of  Algoma  consists  of 

1.  Albert, 

2.  Allan, 

8.  Anderson, 

4.  Archibald, 

5.  Assiginack, 

6.  Awenge, 

7.  Aweres, 

8.  Baldwin, 

9.  Balfour, 

10.  Barrie  Island, 

11.  Bidwell, 

12.  Billings, 

13.  Bridgland, 
14  Bright  and 

Bright  Additional, 

15.  Burpee, 

16.  Campbell, 

17.  Carlyle, 

18.  Carnarvon, 

19.  Cartier, 

20.  Cascaden, 

21.  Chesley, 

22.  Cobden, 

28.  Cockburn  Island, 

24.  Coffin,  and 

Coffin  Additional, 

25.  Creighton, 

26.  Dawson, 

27.  Day, 

28.  Denison, 

29.  Dennis, 

80.  Deroche, 

81.  Dowling, 

82.  Drury, 


the  Townships  of— 
88.  Ermatinger, 

84.  Esten, 

85.  Fairbank, 

86.  Fenwick, 

87.  Fisher, 

88.  Galbraith, 

89.  Gilmor, 

40.  Gladstone, 

41.  Gordon, 

42.  Goschen, 
48.  Gough, 

44.  Gould, 

45.  Graham, 

46.  Grasett, 

47.  Hallam, 

48.  Hart, 

49.  Haughton, 

50.  Haviland, 

51.  Herrick, 

52.  Hilton, 

53.  Hodgins, 

54.  Howland, 

55.  Humboldt, 

56.  Jarvis, 

57.  Jocelyn, 

58.  Johnson, 

59.  Kars, 

60.  Kirkwood, 

61.  Korah, 

62.  Laird, 
68.  Lefroy, 

64.  Levack, 

65.  Lewis, 

66.  Ley, 
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67.  Long, 

68.  Lome, 

69.  Louise, 

70.  Mack, 

71.  May, 

72.  Meredith, 
78.  Merritt, 

74.  Mills, 

75.  Morgan, 

76.  Morin, 

77.  Macdonald, 

78.  McGiverin, 

79.  McMahon, 

80.  Montgomery, 

81.  Nairn, 

82.  Otter, 
88.  Palmer, 

84.  Parke, 

85.  Parkinson, 

86.  Patton, 

87.  Pennefather, 

88.  Plummer,  and 
Plummer  Additional, 

89.  Prince, 

90.  Proctor, 

91.  Rayside, 

92.  Robinson, 

93.  Rose, 

And  the  Town  of  Sault  Ste. 


94.  Rutherford, 

95.  Ryan, 

96.  Salter, 

97.  Sandfield, 

98.  Scarfe, 

99.  Shakespeare, 

100.  Shedden, 

101.  Sheguiandah, 

102.  Snider, 
108.  Spragge, 

104.  St.  Joseph, 

105.  Sault  Ste.  Marie, 

106.  Striker, 

107.  Tarbutt,  and 

Tarbutt  Additional, 

108.  Tarentorus, 

109.  Tehkumah. 

110.  Tennyson, 

111.  Thessalon  River, 

112.  Thompson, 
118.  Tilley, 

114.  Trill, 

115.  Tupper, 

116.  Vankoughnet, 

117.  Victoria, 

118.  Waters, 

119.  Wells, 

120.  Whitman. 
Marie.  (50  Vic.  cap.  64.) 


Together  with  all  the  remaining  territory  included  within 
the  following  limits : — Commencing  at  the  water's  edge  of 
the  Georgian  Bay  of  Lake  Huron  near  the  most  westerly 
month  of  French  River,  in  the  production  southerly  of  the 
east  limit  of  the  Township  of  Humboldt ;  thence  due  north 
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along  a  line  formed  by  the  said  produced  limit,  the  east 
limit  of  the  said  Township  of  Humboldt,  the  limit  between 
timber  berths  numbered  59  and  67,  60  and  68,  61  and  69, 
and  along  the  east  limits  of  the  Townships  of  Waters, 
Snider  and  Kayside,  and  continuing  due  north  to  the 
northerly  limit  of  the  Province,  thence  along  the  said 
northerly  limit  of  the  Province ;  westerly  to  the  meridian 
of  eighty-five  degrees  west  longitude ;  thence  along  the 
said  meridian  southerly  to  the  southerly  limit  of  the 
Province,  thence  along  the  said  southerly  limit  of  the 
Province  ;  easterly  to  a  point  in  Lake  Huron  opposite  the 
southern  extremity  of  the  Great  Manitoulin  Island ;  thence 
easterly  and  north-easterly,  so  as  to  include  all  the  Islands 
in  Lake  Huron  not  within  the  settled  limits  of  any  county 
or  district,  to  the  place  of  beginning.  E.  S.  0. 1877,  cap.  5, 
sec.  1  (48) ;  47  Vic.  cap.  8,  ss.  5  and  8 ;  47  Vic.  cap.  14, 
sec.  1 ;  Proclamation  dated  3rd  October,  1884 ;  48  Vic. 
cap.  20,  Preamble;  49  Vic.  cap.  19,  sec.  1.  (a) 

That  of  Thunder  Bay  consists  of  the  Townships  of— 


1.  Blake, 

18.  McTavish, 

2.  Byron, 

14.  Moss, 

8.  Gommee, 

15.  Neebing  and  Neebing 

4.  Crooks, 

Additional, 

5.  Dorion, 

16.  Neepigon, 

6.  Gillies, 

17.  O'Connor, 

7.  Homer, 

18.  Oliver, 

8.  Lybster, 

19.  Pic, 

9.  Lyon, 

20.  Paipoonge, 

10.  Marks, 

21.  Pardee, 

11.  McGregor, 

22.  Sibley, 

12.  Mclntyre, 

28.  Strange, 

The  Town  of  Port  Arthur. 

(a)  B.  S.  0. 1887,  cap.  5,  sec.  1,  sub-s.  44. 
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Together  with  the  remaining  territory  within  the  Pro- 
vince lying  west  of  the  meridian  of  eighty-five  degrees  of 
west  longitude. 

But  such  portions  of  the  said  District  of  Thunder  Bay  as 
are  by  this  Act  included  within  the  limits  of  the  Territorial 
District  of  Kainy  River,  shall,  for  the  purposes  of  "  The 
Unorganized  Territory  Act,"  continue  to  form  part  of  the 
said  Territorial  District  of  Rainy  River.  R.  S.  0.  1877, 
cap.  5,  sec.  1  (46) ;  47  Vic.  cap.  14,  sec.  1 ;  Proclamations 
dated  3rd  Oct.,  1884,  and  18th  January,  1885 ;  48  Vic.  cap. 
20,  Preamble ;  49  Vic.  cap.  19,  sec.  1.  (b) 

(2)  In  this  section,  the  use  of  the  expression  "  personal 
property "  is  to  be  observed.  In  that  part  of  section 
eight,  which  corresponds  with  this  portion  of  this  section, 
the  term,  "  property  "  alone  is  used,  and  throughout  the 
rest  of  the  Act  the  term  "goods  and  chattels  "  is  employed. 
The  Imperial  Act  (c)  makes  use  of  the  expression  "  personal 
chattels;"  but  then  this  expression  is  subsequently  inter- 
preted (sub-sec.  vii.)  and  given  a  limited  application, 
so  limited  in  fact,  that  it  has  been  held  not  to  include 
anything  but  that  which  "at  the  moment  when  the  bill  of 
sale  is  given  and  the  provisions  of  the  Act  are  to  be  applied 
to  it,  might  be  delivered  to  the  assignee,  and  are  not,  but 
are  left  in  the  enjoyment  of  the  assignor,  (d)  Unless  the 
expression  "  personal  property,"  in  this  section,  is  confined 
in  its  application  to  such  property  only,  as  is  embraced 
within  the  meaning  of  the  expression  "goods  and  chattels  " 
in  section  one,  then  this  section  is  given  a  much  wider 
operation  than  was  intended  by  the  legislature  it  should 
possess.  Personal  property  has  a  very  wide  application. 
It  covers  whatever  wants  either  the  duration  or  immova- 

(b)  B.  8.  0. 1887,  cap.  5.  sec.  1,  sub-s.  45. 

(e)  17  <fc  18  Vic  cap.  36. 

(d)  Brantom  v.  Qriffits,  L.  R,  1  C.  P.  D.  349  :  2  C.  P.  D.  (C.  A.)  212. 
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bility  attending  things  real,  (e)  whereas  the  expression 
"  goods  and  chattels  "  as  found  in  this  statute,  is  restricted 
in  its  application  to  movable  Roods,  such  as  are  wholly 
personal  in  their  nature  and  can  be  delivered  from  hand 
to  hand.  (/)  This  definition,  however,  it  has  been  held,  is 
not  meant  to  confine  the  expression  "  goods  and  chattels " 
to  such  things  as  can  be  delivered  from  hand  to  band  "  at 
the  moment  when  the  bill  of  sale  or  mortgage  is  given  and 
the  provisions  of  the  Act  are  to  be  applied,"  but  to  such 
things  as  can  be  delivered  from  hand  to  hand  and  are 
"  mentioned  in  the  mortgage,  and  are  in  existence,  when 
the  mortgagee  insists  on  his  charge  (ff) :  but  this  definition  has 
not  been  adopted  of  late.  The  property  must  be  capable  of 
immediate  delivery,  (g)  and  it  is  only  to  such  "  goods  and 
chattels "  that  an  instrument  under  the  Act  has  refer- 
ence, and  any  instrument  embracing  property  not  within 
the  definition  of  the  expression  "  goods  and  chattels "  is 
not  within  the  statute,  (h)  The  "  personal  property " 
referred  to  in  this  section,  is  such  only  as  may  be  mort- 
gaged or  sold  by  an  instrument  which  is  "  subject  to  the 
provisions  of  this  Act,"  and  as  the  Act  applies  only  to  an 
instrument  embracing  property  within  the  meaning  of  the 
expression  "  goods  and  chattels  "  as  used  in  section  one,  it 
follows  that  the  expression  "  personal  property  "  in  this 
section  has  no  wider  signification,  than  the  expression 
"  good 8  and  chattels  "  as  used  in  section  one. 

(8)  See  foot  note  (1)  supra. 

(4)  Whenever  any  instrument  shall  be  executed,  which 
comes  within  the  operation  and  control  of  the  statute  (t) 

(e)  Whar.  Law  Lex. 

(/)  Frazer  ▼.  Lazier,  9  U.  C.  Q.  B.  679  :  see  also  ante,  cap.  2,  at  p.  36, 
et  $eq. 
(ff)  Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  at  p.  609. 

(g)  Ante,  p.  50. 

{h)  Frazer  v.  Lazier,  ante,  pp.  60,  52. 

(i)  Baldwin  v.  Benjamin,  16  U.  C.  Q.  B.  52  :  Mather*  v.  Lynch,  26  U.  C 
Q.  B.  254,  p.  363  :  Walker  v.  Nilet,  18  Grant,  212. 


Digitized  by 


Google 


SECTION  22.  471 

then  this  section   applies  to  such  instrument,  but  not 
otherwise. 

(5)  The  clerk  of  the  district  court  is  here  substituted 
for  the  clerk  of  the  county  court.  ( j ) 

(6)  As  to  the  time  within  which  the  instrument  must  be 
filed,  see  ante  section  1,  p.  288,  note  (7)  p.  816. 

(7)  See  ante  section  1,  p.  288,  note  (6)  p.  815. 

(8)  See  next  page. 

22.  (1)  Where  the  personal  property  (2)  mortgaged  or  In  Territo- 
sold  is  within  a  Territorial  District  (3)  the  provisions  of  this  rial  Distriots 
Act  (4)  shall  apply  to  such  instrument,  with  the  substitution 
of  the  "  clerk  of  the  first  division  court  of  the  district "  (5) 
for  the  "  clerk  of  the  county  court,"  and  with  the  substitu- 
tion of  "  ten  days  "  for  "  five  days  '*  (6)  as  the  time  within 
which  the  instrument,  or  a  copy  thereof,  (7)  shall  be  regis- 
tered (8).  B.  8.  O.  1877,  cap.  119,  sec.  18 :  43  Vic.  cap.  15, 
sec.  8. 

(1)  Prior  to  40  Vic.  cap.  24,  there  was  no  provision  for  the 
registration  of  bills  of  sale  and  chattel  mortgages  in  ter- 
ritorial districts.  Section  14,  paragraph  (2)  of  that  Act  is 
here  re-enacted. 

(2)  See  next  preceding  section,  note  (2)  and  chapter  on 
goods  and  chattels,  ante  p.  81. 

(8)  There  are  in  Ontario  three  territorial  districts. 
They  are  Muskoka,  Parry  Sound,  and  Rainy  River. 

That  of  Muskoka  consists  of  the  townships  of  : 

1.  Baxter  6.  Franklin 

2.  Brunei,  7.  Freeman, 
8.  Cardwell,                            8.  Gibson, 

4.  Chaffey,  9.  Macaulay, 

5.  Draper,  10.  McLean, 

(?)  See  therefore  sees.  8  <fc  9. 
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17.  Ryde, 

18.  Sinclair, 

19.  Stephenson, 

20.  Stisted, 

21.  Watt, 

22.  Wood, 

2.  Gravenhurst, 


11.  Medora, 

12.  Monck, 

13.  Morrison, 

14.  Muskoka, 

15.  Oakley, 

16.  Ridout, 

And  the  villages  of — 

1.  Bracebridge,  and 

Together  with  the  islands  in  the  Georgian  Bay  lying 
west  of  the  said  territory  and  adjacent  thereto,  and  the 
islands  in  the  River  Severn  lying  northerly  of  the  middle 
of  the  main  channel  of  the  River  Severn  and  adjacent 
to  the  townships  of  Baxter,  Wood  and  Morrison. 

Bat  for  all  judical  purposes  not  provided  for  by  The  Act 
respecting  the  Administration  of  Justice  in  Unorganized 
Territories,  chapter  91,  of  the  Revised  Statutes,  the  said 
district  shall  continue  to  form  part  of  the  county  of  Simcoe. 
R.  S.  0.  1877,  cap.  5,  sec.  1  (44),  last  part ;  47  Vic.  cap.  8, 
ss.  2,  6.  (a). 

That  of  Parry  Sound  consists  of  the  Townships  of— 


1.  Armour, 

2.  Bethune, 
8.  Blair, 

4.  Brown, 

5.  Burpee, 

6.  Burton, 

7.  Carling, 

8.  Chapman, 
9-  Christie, 

10.  Conger, 

11.  Cowper, 


12.  Croft, 
18.  Ferguson, 

14.  Ferrie, 

15.  Foley, 

16.  Gurd, 

17.  Hagerman, 

18.  Hardy, 

19.  Harrison, 

20.  Him s worth, 

21.  Humphry, 

22.  Joly, 


(a)  R.  S.  0. 1887,  cap.  5,  sec.  1,  sub-s.  46. 
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28.  Laurier,  84.  Nipissing, 

24.  Lount,  85.  Patterson, 

25.  Machar,  86.  Perry, 

26.  Mills,  87.  Pringle, 

27.  McConkey,  88.  Proudfoot, 

28.  McDougall,  89.  Ryerson, 

29.  McKellar,  40.  Shawanaga, 

80.  McKenzie,  41.  Spence, 

81.  McMurrich,  42.  Strong, 

82.  Monteith,  48.  Wallbridge, 
88.  Mowat,  44.  Wilson. 

And  the  Town  of  Parry  Sound,  (50  Vic.  cap.  61). 

Together  with  any  other  territory  included  within  the 
following  description,  that  is  to  say  : — Commencing  at  a 
point  where  the  southerly  boundary  of  the  township  of 
Conger  intersects  the  waters  of  the  Georgian  Bay,  being 
the  south-west  corner  of  the  township  of  Conger ;  thence 
easterly  along  the  southerly  boundary  of  the  townships  of 
Conger  and  Humphry  to  the  south-east  corner  of  the 
township  of  Humphry ;  thence  northerly  along  the  easterly 
boundary  of  Humphry  to  the  north-east  corner  of  Hum- 
phry; thence  easterly  along  the  southerly  boundaries  of 
the  townships  of  Monteith,  McMurrich,  Perry  and  Bethune, 
to  the  south-east  corner  of  Bethune;  thence  northerly 
along  the  easterly  boundaries  of  the  townships  of  Bethune, 
Proudfoot,  Joly  and  Laurier,  to  the  south  boundary  of  the 
township  of  Himsworth  ;  thence  along  the  south  and  east 
boundaries  of  Himsworth,  to  the  north-east  corner  of 
Himsworth  ;  thence  westerly  along  the  northerly  boundary 
of  Himsworth  to  Lake  Nipissing ;  thence  westerly  along 
the  main  channel  of  said  lake,  and  along  the  main  channel 
of  French  River,  and  along  the  southerly  boundary  of  the 
District  of  Nipissing  to  where  the  westerly  boundary  of  the 
said  District  of  Nipissing  strikes  the  water's  edge  of  the 
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Georgian  Bay;  thence  south-easterly  along  the  easterly 
shore  of  the  said  Georgian  Bay  to  the  place  of  beginning, 
including  Parry  Island  and  the  Islands  opposite  to  and 
along  the  shore  of  the  said  district. 

But  for  all  judicial  purposes  not  provided  for  by  "  The 
Unorganized  Territory  Act,"  the  said  district  shall  continue 
to  form  part  of  the  County  of  Simcoe.  B.  S.  0. 1877,  cap. 
5,  sec.  1,  (45)  last  part;  47  Vic.  cap.  8.,  ss.  8,  6.  (t) 

That  of  Bainy  Biver  consists  of  all  that  part  of  the  Pro- 
visional  Judicial  District  of  Thunder  Bay,  lying  west  of  a 
line  drawn  due  north  and  south  through  the  most  easterly 
point  of  Hunter's  Island.     48  Vic.  cap.  20,  Preamble. 

But  for  all  judicial  purposes  not  provided  for  by  "  The 
Unorganized  Territory  Act,"  the  said  district  shall  continue 
to  form  part  of  the  District  of  Thunder  Bay.  47  Vic.  cap. 
14,  sec.  16.  (c) 

(4)  See  note  (4)  to  preceding  section. 

(5)  The  duties  of  the  clerk  of  the  first  division  court  of 
the  district,  are  similar  to  those  of  the  clerk  of  the  county 
court,  (d) 

(6)  See  ante,  note  (7),  p.  816. 

(7)  It  will  be  observed  that  a  copy  may  be  filed  as  undei 
section  1,  ante  p.  283.  (e) 

(8)  Begarding  the  term  "  shall  be  registered/1  see  ante, 
sec.  1,  p.  283.  (0 

(b)  R.  S.  0. 1887,  cap.  5,  sec.  1,  sub-e.  47. 

(c)  R.  S.  0. 1887,  cap.  5,  sec.  1,  sub-s.  48. 

(d)  See  ante  note  (7),  p.  316,  and  sees.  8  &  9,  p.  408,  416. 

(e)  See  foot  note  (6),  at  page  315. 
(0  Note  (8),  p.  321. 
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2  3.  Where  the  personal  property  (1)  mortgaged  or  sold  In  Tempo- 
is  within  the  Temporary  Judicial  District  of   Nipissing,  "-JT  Judicial 
(2)  the  provisions  of  this  Act  (3)  shall  apply  to  such  instru-  Ninissmc 
ment,  with  the  substitution  of  "the  clerk  of  the  county 
court  of  the  County  of  Renfrew/'  (4)  for  "  the  clerk  of  the 
county   court, "   and  with    the    substitution  of    **  twenty 
days"  for  "five  days"  (5)  as  the  time  within  which  the 
instrument  or  a  copy  thereof  shall  be  registered.  (6)    R.  S. 
0.  1877,  cap.  119,  sec.  19 :  43  Vic.  cap.  15,  sec.  9. 


Of- 


(1)  See  ante  section  21,  note  (2). 

(2)  The  Temporary  Judicial  district  of  Nipissing  consists 


1.  Airey, 

2.  Appleby, 
8.  Awrey, 

4.  Badgerow, 

5.  Ballantyne, 

6.  Biggar, 

7.  Bishop, 

8.  Blezard, 

9.  Bonfield, 

10.  Boulter, 

11.  Bower, 

12.  Boyd, 

13.  Broder, 

14.  Butt, 

15.  Caldwell, 

16.  Calvin, 

17.  Cameron, 

18.  Canisbay, 

19.  Chisholm, 

20.  Deacon, 

21.  Dill, 

22.  Devine, 

23.  Dryden, 

24.  Dunnet, 


25.  Fitzgerald, 

26.  Ferris, 

27.  Field, 

28.  Finlayson, 

29.  French, 

80.  Freswick, 

81.  Grant, 

82.  Hagar, 
88.  Hawley, 

84.  Hugel, 

85.  Hunter, 

86.  Kirkpatrick, 

87.  Lauder, 

88.  Lister, 

89.  Lorrain, 

40.  Lyell, 

41.  Mattawan, 

42.  McCraney, 
48.  McKim, 

44.  McLaughlin, 

45.  Merrick, 

46.  Murchison, 

47.  Mulock, 

48.  Neelon, 
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49.  Olrig,  56.  Ratter, 

50.  Osier,  57.  Robinson, 

51.  Papineau,  58.  Sabine, 

52.  Paxton,  59.  Springer, 
58.  Peck,  60.  Widdifield, 

54.  Pentland,  61.  Wilkes, 

55.  Phelps, 

Together  with  any  other  territory  included  within  the 
following  description  : — Commencing  at  the  water's  edge  of 
the  Georgian  Bay,  near  the  most  westerly  mouth  of  French 
river,  in  the  production  southerly  of  the  east  limit  of  the 
township  of  Humboldt;  thence  due  north  along  a  line 
formed  by  said  produced  limit,  the  east  limit  of  said  town- 
ship of  Humboldt,  the  limit  between  timber  berths  num- 
bered 59  and  67,  60  and  68,  61  and  69,  and  along  the  east 
limits  of  the  townships  of  Waters,  Snider  and  Eayside  and 
continuing  due  north  to  the  northerly  limit  of  the  Province 
of  Ontario ;  thence  easterly  along  the  said  northerly  limit 
to  the  boundary  between  Ontario  and  Quebec;  thence 
along  the  said   boundary  between   Ontario  and  Quebec 
southerly  and  south-easterly  to  the  north-west  corner  of 
the  township  of  Clara;  thence  southerly  and  easterly  along 
the  westerly  and  southerly  boundaries  of  the  townships  of 
Clara,  Maria  and  Head  to  the  westerly  boundary  of  the 
township  of  Rolph;  thence  southerly  along  the  westerly 
boundaries  of  the  townships  of   Rolph,   Wylie,  McKay 
and  Fraser  to  the  north-east  corner  of  the  township  of 
Richards  ;  thence  westerly  along  the  northerly  boundaries 
of  the  townships  of  Richards  and  Burns  to  the  north-west 
corner  of  the  said  township  of  Burns;  thence' southerly 
along  the  westerly  boundary  of  Burns  to  the  north-east 
corner  of  the  township  of  Jones;  thence  westerly  along 
the  northerly  boundary  of  Jones  to  the  north-east  comer 
of  the  township  of  Lyell ;   thence   southerly  along  the 
easterly  boundary  of  Lyell  to  the  south-east  corner  of 
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Lyell ;  thence  westerly  along  the  southerly  boundaries  of 
the  townships  of  Lyell  and  Sabine  to  the  easterly  boundary 
of  the   township  of  Clyde;  thence  northerly  along  the 
easterly  boundaries  of  the  townships  of  Clyde  and  Nightin- 
gale to  the  north-east  corner  of  the  township  of  Nightin- 
gale ;  thence  westerly  along  the  northerly  boundaries  of 
the  townships  of  Nightingale,  Lawrence,  Livingstone  and 
McClintock  to  the  easterly  boundary  of  the  township  of 
Sinclair  ;  thence  northerly  along  the  easterly  boundary  of 
Sinclair   to   the.  southerly  boundary  of  the  township  of 
Bethune;    thence    easterly  to  the   south-east  corner  of 
Bethune ;  thence  northerly  along  the  easterly  boundaries 
of  the  townships  of  Bethune,  Proudfoot,  Joly  and  Laurier, 
to  the   south  boundary  of  the  township  of  Himsworth ; 
thence  along  the   southerly  and  easterly  boundaries  of 
Hims worth,  to  the  north-east  corner  of  Himsworth ;  thence 
westerly  along  the  northerly  boundary  of  Himsworth  to 
Lake  Nipissing ;  thence  westerly  along  the  main  channel 
of  said  lake  and  along  the  main  channel  of  French  river, 
and  along  the  channel  which  runs    north  of  the  more 
northerly  of  the  two  islands  on  which  the  town  plot  of 
Coponaning  has  been  laid  out,  to  a  point  where  the  waters 
divide  into  the  North  channel  and  the  Bad  Biver  channel ; 
thence  to  the  northern  shore  of  the  North  channel ;  thence 
along  the  said  northern  shore  and  the  waters's  edge  of  the 
Georgian  Bay  to  the  place  of  beginning.     47  Vic.  cap.  8, 
88.  1,  6. 

2.  The  express  mention  herein  of  certain  towns  and 
villages  as  being  included  in  certain  counties  or  districts 
in  which  they  would  have  been  included  without  such 
express  mention,  under  the  general  provisions  in  that 
behalf  herein  contained,  shall  not  prevent  the  application 
of  such  provisions  to  the  cases  of  towns  and  villages  not 
expressly  mentioned.    B.  S.  0.  1887,  cap.  5,  sec.  2. 
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(3)  See  section  21,  ante  p.  465,  foot  note  (4). 

(4)  See  sections  8  and  9,  ante  pp.408,  416. 

(5)  See  section  1,  ante  p.  284,  note  (7),  p.  816. 

(6)  See  note  (8),  preceding  section. 

Fees  for  24.  For  services   under  this  Act,  the  clerks  aforesaid 

service.  shall  be  entitled  to  receive  the  following  fees  : — 

1.  For  filing  each  instrument  and  affidavit,  and  for  enter- 
ing the  same  in  a  book  as  aforesaid,  fifty  cents  ; 

2.  For  filing  assignment  of  each  instrument  and  for  making 
all  proper  endorsements  in  connection  therewith,  fifty  cents. 
44  Vic.  cap.  8,  sec.  2 :  48  Vic.  cap.  27,  sec.  2 :  49  Vic.  cap. 
16,  sec.  43. 

3.  For  filing  certificate  of  discharge  of  each  instrument,  and 
for  making  all  proper  entries  and  endorsements  connected 

therewith,  twenty-five  cents ; 

4.  For  searching  for  each  paper,  ten  cents  ;  and 

5.  For  copies  of  any  document  with  certificate  prepared, 
filed  under  this  Act,  ten  cents  for  every  hundred  words. 
R.  S.  0.  1877,  cap.  119,  sec.  22  (3-5),  48  Vic.  cap.  27,  tec.  2. 

Miscellaneous. 

Registration      26.  (1)  Where,  under    any    of   the  provisions  of  this 

where  lime   j±c^  the  time  for  registering  or  filing  any  mortgage,  bill  of 

-J^l  e    65 *    sale,  instrument,  document,  affidavit  or  other  paper,  expires 
pi  res  on  a  •  u   u 

day  on  on  a  Sunday  or  other  day  on  which  the  office  in  which  the 

which  offices  registering  or  filing  is  to  be  made  or  done  is  closed,  and  by 

are  closed.     reaBOn  thereof  the   filing  or  registering  cannot  be  made 

or  done  on  that  day,  the  registering  or  filing  (2)  shall,  so 

far  as  regards  the  time  of  doing  or  making  the  same,  be 

held  to  be  duly  done  or  made  if  done  or  made  on  the  day 

on  which  the  office  shall  next  be  open.  (3)    48  Vic.  cap.  27, 

sec.  1. 
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(1)  This  section,  it  is  presumed,  was  passed  in  conse- 
quence of  the  court  holding  in  McLean  v.  Pinkerton,  (a) 
that  Sunday  counted  as  one  day,  whether  it  intervened 
or  was  the  first  or  last  day  of  the  five. 

When,  by  statute,  a  certain  number  of  days  is  fixed  for 
doing  an  act,  the  last  of  which  falls  upon  a  Sunday,  that 
day  is,  in  such  case,  included  in  the  time  given,  and  the 
party  has  no  further  time  to  do  the  act,  unless  the  statute 
expressly  provides  that  it  may  be  done  on  the  day  follow- 
ing. (6) 

(2)  The  connecting  of  the  two  words  "  registering  "  and 
"filing"  in  the  manner  this  section  uses  them,  indicates 
that  the  two  words  are  synonymous,  or,  at  any  rate,  that, 
so  far  as  the  statute  is  concerned,  they  are  intended  to  be 
used  in  the  same  sense  and  to  mean  the  same  thing.  The 
literal  meaning  of  the  word  "  registration  "  is  "  the  act  of 
inserting  in  the  register,"  (c)  and  though  the  old  common 
law  meaning  of  the  word  file,  viz :  "a  thread,  string  or 
wire  upon  which  writs  and  other  exhibits  in  courts  and 
offices  are  fastened  or  filed,  for  the  more  safe  keeping  and 
ready  turning  to  the  same "  (d)  indicates  the  like,  yet  the 
latter  definition  as  to  when  a  paper  is  filed,  namely  "  when 
it  is  delivered  to  the  proper  officer,  and  by  him  received  to 
be  kept  on  file,"  (e)  seems  to  declare  the  existence  of  a 
difference  in  meaning  ;  indeed,  it  has  been  held  that 
Bouvier's  definition  of  the  word  "  file  "  is  the  meaning  to 
be  given  to  it  under  statute,  unless  a  contrary  meaning  is 
made  to  appear.  (/) 

(a)  7  A.  R.  490. 

(6)  Nitchie  v.  Townsend,  2  Sandf .  (N.  Y.)  296 :  Rowberry  v.  Morgan,  9 
Ex.  730:  Regina  v.  Tlie  Justices  of  Middlesex,  7  Jur.  396  :  Ex  parte  Simpkin. 
6  Jar.  N.  S.  144  :  see  ante,  sec.  1,  note  (9)  p.  322. 

(c)  Whart.  Law  Lex. 

\d)  Whart.  Law  Lex. 

[e)  Bouvier's  Law  Dictionary. 

(/)  Per  Berry,  J.,  Oorham  v.  Summers,  25  Minn.  81,  87. 
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(8)  Except  on  Sundays  and  legal  holidays  the  office  shall 
be  open,  hence  the  meaning  of  the  word  "closed "in the 
section  means  closed  by  reason  of  the  day  being  a  Sunday 
or  legal  holiday.  Should  the  officer  be  absent  from  his 
office  during  office  hours,  and  from  this  cause,  a  mortgagee 
be  unable  to  file  his  mortgage,  the  day  none  the  less  would 
count  against  him,  and  he  would  be  left  to  his  remedy 
against  the  clerk.  A  person  in  charge  of  the  office,  on  the 
occasion  of  a  vacancy,  may  receive  and  file  a  mortgage  or 
other  instrument  under  the  statute,  and  it  is  supposed  that 
a  person  in  the  office  doing  the  clerk's  work,  with  the 
clerk's  authority,  would  be  capable  of  receiving  and  filing 
instruments  under  the  Act.  (g) 

An  author-  26.  (1)  An  authority  for  the  purpose  of  taking  or  renew- 
ity  to  take  jng  a  mortgage  or  conveyance,  under  the  provisions  of  this 

mortffftffes  ^c*,  m*?  ***  a  8eneral  one  *°  ta^e  an<*  renew  all  or  any 
may  he  a  mortgages  or  conveyances  to  the  mortgagee  or  bargainee.  (2) 
general  one.  43  Vic.  cap.  15,  sec.  6. 

(1)  See  ante,  section  1,  note  (12),  p.  829  ;  section  5,  note 
(9),  p.  875 ;  section  6,  note  (9),  p.  402. 

(2)  It  appears  from  this  section  that  an  authority  to  an 
agent  to  take  a  mortgage  without  more,  would  not  be  8 
sufficient  authority  to  the  agent  to  renew.  To  enable  the 
agent  to  renew  a  mortgage  on  the  same  authority  as  that 
upon  which  he  took  the  mortgage,  the  authority  requires 
to  be  "  to  take  and  renew,"  etc.  But  a  general  authority 
to  take  and  renew  mortgages  or  conveyances  under  the  Act, 
will  be  sufficient  without  the  authority  identifying  any 
particular  mortgage  or  conveyance.  Of  course  the  autho- 
rities are  required  to  be  in  writing.  It  is  to  be  regretted 
that  the  legislature  in  this  Act  did  not  positively  enact 
that  the  authority  mentioned  in  the  Rev.  Stat.  Ont.,  1887, 

(^)  Bishop  v.  Cook,  13  Barb.  (N.  Y.)  326 :  Dodge  v.  Potter,  18  Barb. 
(N.  Y.)  193. 
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cap.  125,  sec.  6,  ante,  p.  381,  was  required  to  be  filed  as  in 
the  case  of  authorities  to  an  agent  under  sections  1  and  5 
of  that  statute,  ante,  p.  283,  368.  There  appears  to  be 
nothing  requiring  the  filing,  under  section  6,  of  the  agent's 
authority,  except  the  spirit  and  policy  of  the  statute. 

27.  (1)  All  the  instruments  mentioned  in  this  Act,  (2)  The  pro- 
whether  for  the  sale  or  mortgage  of  goods  and  chattels,  (3)  perty  to  be 
shall  contain  snch  sufficient  and  fnU  description  (4)  thereof  I^Lbed 
that  the  same  may  be  thereby  readily  and  easily  known  and 
distinguished.    R.  S.  O.  1877,  cap.  119,  sec.  23. 

(1)  This  provision  is  not  contained  in  our  earlier  Chattel 
Mortgage  Acts,  being  first  introduced  by  20  Vic.  cap  8 ;  the 
word  "sufficient"  being  subsequently  substituted  for  the 
word  "  efficient  "  found  in  that  statute. 

(2)  The  instruments  here  meant  are  those  referred  to  in 
sections  1,  5  and  6  ;  but  an  assignment  of  mortgage  (section 
20)  should  also  contain  and  set  out  a  full  and  sufficient 
description  of  the  goods  as  contained  in  the  mortgage 
assigned. 

It  is  not  required,  as  between  the  bargainor  and  bar- 
gainee, or  mortgagor  and  mortgagee,  that  such  a  full  and 
sufficient  description  should  be  contained  in  the  instru- 
ment, as  is  pointed  out  by  this  section,  and  to  creditors, 
purchasers  or  mortgagees  in  good  faith,  an  inaccurate  or 
insufficient  description  will  avail  nothing  if  the  mortgagee 
takes  possession  of  the  mortgaged  property,  before  a  creditor 
acquires  a  right  to  seize  the  goods,  or  before  subsequent 
purchasers  or  mortgagees  intervene,  (a)  because  the  posses- 
sion taken  by  the  mortgagee  constitutes  an  identification 
and  appropriation  of  the  property  mortgaged,  (b) 

(a)  Parkes  v.  St.  George,  10  A.R.,  p.  535 :  Smith  v.  Fair,  11  A.  R.  755. 

(6)  Howell  v.  McFarlane,  16  U.  C.  Q.  B.  469 :  Call  v.  Gray,  37  N.  H.  428  : 
Morrow  v.  Reed,  30  Wis.  81 :  Hutchison  v.  Roberts,  7  U.  C.  C.  P.  475 :  Mills 
v.King,  14  U.  C.  C.  P.  223. 

B.M.  81 
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(3)  As  to  what  things  are  capable  of  being  mori 
see  ante,  p.  81,  chapter  on  Chattel  Property,  and  pp.  82, 
36  and  50. 

(4)  There  are  no  words  in  the  Chattel  Mortgage  Acts 
that  have  produced  more  numerous  decisions  than  the 
words,  "  such  full  and  sufficient  description,"  etc.,  etc.  The 
necessity  for  a  full  description  is  explained  in  the  words  of 
the  statute  that  the  goods  and  chattels  mortgaged  may  be 
"  thereby  readily  and  easily  known  and  distinguished." 

"The  object  and  policy  of  the  law  was  no  doubt  to 
prevent  secret  and  fraudulent  assignments  and  mortgages 
of  chattels,  and  to  afford  means  by  which  persons  having 
dealings  with  mortgagors,  or  otherwise  interested,  may 
readily  obtain  accurate  information  by  an  inspection  of 
the  instrument  filed,  and  to  enable  such  parties  to  distin- 
guish the  articles  assigned.  And  if  persons,  who  claim 
under  such  instruments,  do  not  take  the  precaution,  or  the 
trouble,  to  follow  the  enactments  of  the  statute,  and  omit 
to  describe  in  some  reasonable  way,  the  chattels  intended 
to  be  mortgaged  in  the  instrument  itself,  so  that  their 
iJjntity  iniy  be  ascertained,  and  if  loss  by  reason  of  such 
omission  is  the  result,  they  are  themselves  to  blame."  (c) 

What  is  such  a  description,  and  a  proper  interpretation  to 
put  upon  this  section  is  a  question  that  has  arisen  and  still 
is  frequently  arising,  and  has  occasioned  not  a  little  con- 
flict of  judicial  opinion.  Anyone  who  may  read  or  examine 
the  instrument  containing  a  description  of  the  property 
sold,  or  mortgaged,  should  be  in  a  position,  from  the 
description  itself,  to  be  able  to  distinguish  the  property 
mortgaged,  from  other  property  of  a  similar  kind.  The 
description  of  the  goods  and  chattels  should  be  such  as  to 
enable  him  to  do  this,  or  to  identify  the  property  by  means 
of  enquiry,   which    the    instrument    itself    indicates   or 

(c)  Per  Morrison,  J.A.,  in  Holt  v.  Carmichael,  2  App.  R.  644. 
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directs,  (rf)  "  It  need  not,  however,  be  such  a  description 
as  that,  with  the  deed  in  hand,  without  other  enquiry,  the 
property  could  be  identified,  but  there  must  be  such  mate- 
rial on  the  face  of  the  mortgage,  as  would  indicate  how  the 
property  may  be  identified  if  proper  enquiries  are  insti- 
tuted." (e)  The  description  should  be  such  as  to  furnish 
the  ability  to  know  and  distinguish  the  goods  mortgaged  or 
sold,  not  alone  at  the  time  of  the  execution  of  the  instru- 
ment, but  at  any  subsequent  period  during  the  currency  of 
the  written  securities.  (/)  Hence,  it  is  not  necessary  to 
the  validity  of  the  instrument  that  it  should  so  describe  the 
property  as  to  enable  a  person  to  distinguish  the  articles 
of  property  mortgaged  by  merely  casting  his  eye  upon 
them,  (g)  "Written  descriptions  of  property  are  to  be 
interpreted  in  the  light  of  the  facts  known  to,  and  in  the 
minds  of  the  parties  at  the  time  ;  they  are  not  prepared  for 
strangers,  but  for  those  they  are  to  affect — the  parties  and 
their  privies  ;"  (h)  yet  they  must  be  such  as  will  enable  the 
articles  to  be  identified  as  against  third  parties,  creditors 
or  others,  claiming  an  interest  in  the  property,  (i) 

In  detinue  it  is  necessary  to  ascertain  the  thing  detained 
in  such  a  manner  as  that  it  may  be  specifically  known  and 
recovered  ;  therefore,  detinue  cannot  be  brought  for  money, 
corn,  or  the  like,  for  that  cannot  be  known  from  any  other 
money  or  corn,  unless  it  be  in  a  bag  or  sack,  for  then  it 
may  be  distinguished  and  marked,  (j)     And  greater  cer- 


{d)  Chapin  v.  Crane,  40  Me.  561 :  Elder  v.  Miller,  60  Me.  118  :  Showegan 
Bank  v.  Farron,  46  Me.  239  :  Winter  v.  LandpJiere,  42  Iowa,  471  :  Smith  v. 
McLean,  24  Iowa,  322 :  Lawrence  v.  Evatts,  7  Ohio  St.  194  :  Tindall  v. 
Wanton,  74  Ind.  495. 

(«)  Per  Ritchie,  C.J.,  McCall  v.  Walff,  13  S.  O.  Can.  133. 

(/)  Per  Wilson,  C.J.,  Corneill  v.  AbeU,  31  C.  P.,  p.  109. 

(q)  Holt  v.  Carmichael,  supra. 

<h)  Per  Coaley,  C.J.,  Willey  v.  Snyder,  34  Mioh.  60. 

(i)  Per  Ritchie.  C.J.,  McCall  v.  Waif,  13  B.  C.  Can.,  p.  133. 

0)  3  Bl.  Com.  152. 
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tainty  is  required  in  the  description  of  the  goods  in  the 
action  of  detinue,  than  in  the  action  of  trover,  (k)  Though 
words  used  in  8  Bl.  Com.  152  are  "  specifically  known  and 
recovered/'  yet  a  description  sufficient  in  detinue  might  not 
be  such  a  full  and  sufficient  description  as  is  made  neces- 
sary under  this  section.  (I)  The  consideration  of  what 
description  satisfies,  in  an  action  of  detinue,  however,  is  of 
assistance  in  ascertaining  whether  a  mortgagee  can  claim 
title  to  property  which  has  become  changed  in  character 
since  the  execution  of  the  mortgage.  If  a  mortgagee  can 
maintain  an  action  of  detinue  against  a  defendant  for 
refusing,  upon  demand,  to  give  up  certain  property,  then  a 
mortgage  will  bind  property  mortgaged,  though  the 
character  of  the  property  has  become  so  altered  as  to 
prevent  identification.  Thus,  for  instance,  a  mortgage  on 
saw  logs  will  bind  the  lumber  into  which  they  are  sawn,  but 
the  mortgagee  must  prove  that  such  lumber  was  made  oat 
of  the  identical  logs  mortgaged,  (m)  and  a  mortgage  of 
leather,  covers  shoes  subsequently  made  from  such 
leather,  (n)  A  mortgage  of  "  100,000  feet  of  white  pine  saw 
logs,  now  on  North  Branch,  so  called  Thunder  Bay  River," 
without  further  description  has  been  held  to  be  void  for 
uncertainty ;  (o)  but  if  the  description  identified  the 
property  by  its  mark  it  would  be  sufficient,  and,  especially 
so,  if  the  description  provides  a  means  of  separating  the 
mortgaged  property  from  others  of  a  like  kind,  (p) 

Before  the  passing  of  20  Vic.  cap.  8,  questions  would 
arise  in  our  courts  as  to  the  sufficiency  of  a  description  of 
goods  at  common  law.     So  at  common  law,  the  schedule 

(k)  2  Sand.  74  c.  Co.  Lit.  286  :  Graham  v.  Grade,  13  Q.  B.  548. 
(I)  HoU  v.  Carmichael,  2  App.  B.  639. 
(m)  White  v.  Browne,  12  U.  C.  Q.  B.  477. 
(n)  Putman  v.  Cuthing,  10  Gray  (Mass.)  334. 

(o)  Richardson  v.  Alpena  Lumber  Co.,  40  Mich.  203  :   S.  C.  8  Cent.  L.  J. 
297. 
(p)  Merchants  Nat.  Bank  v.  McLauehlin,  1  MoCrary,  258. 


Digitized  by 


Google 


SECTION  27.  485 

of  personal  property  in  these  words,  "all  the  horses,  mares, 
cows,  heifers,  calves,  sheep,  lambs,  pigs,  waggons,  buggy, 
harness,  farming  utensils,  hay,  household  furniture,  books, 
and  every  other  article  or  thing  on  or  about  the  south  half 
of  lot  24,  in  the  third  concession  in  the  township  of 
London,"  was  held  to  contain  a  sufficient  description,  (q) 
General  words  are  sometimes  all  that  can  be  employed  in 
describing  property  intended  to  be  covered  by  an  instru- 
ment under  the  Act,  except  a  minute  list  is  taken  of  every 
article  mortgaged,  and  then  it  is  necessary  that  the 
location  of  the  property,  at  the  moment  of  the  execution  of 
the  deed,  should  be  defined  and  ascertained  by  the  instru- 
ment itself,  and,  to  ensure  accuracy  and  safety  in  the 
description,  the  statement  should  be  added,  that  the  articles 
etc.,  are  all  the  goods  on  the  premises,  (r) 

Thus,  a  description  of  the  goods  assigned  as  all  the 
goods,  etc.,  of  the  assignor,  being  in  and  about  the  ware- 
house on  T.  street,  and  all  his  furniture  in  and  about  his 
dwelling  house  on  W.  street,  and  all  bonds  and  securities 
for  money,  loans,  stock,  notes,  etc.,  etc.,  whatsoever  and 
wheresoever,  belonging,  due,  or  owing  to  him,  was  held 
sufficient  to  satisfy  the  statute  20  Vic.  cap.  8,  sec.  4.  («) 
Property,  such  as  bonds,  bills  and  accounts,  railway  stocks 
and  things  of  that  kind,  are  not  required  to  have  that 
particular  description  necessary  under  the  statute  in 
regard  to  other  property,  (t)  An  assignment  in  the  form 
of  "all  the  assignor's  personal  property  and  effects  what- 
soever, and  wheresoever/ '  will  be  insufficient,  these  words 
being  too  indefinite ;  their  use  gives  no  force  or  meaning 

(q)  Balkwell  v.  Beddome,  16  U.  C.  Q.  B.  203. 

(r)  McCoU  v.  Wolff,  13  8.  C.  Can.  130. 

(#)  Harris  v.  Commercial  Bank,  16  U.  C.  Q.  B.  437. 

(t)  Harris  v.  Commercial  Bank,  16  U.  C.  Q.  B.  437:  Burdett  v.  Hunt,  25 
Me.  419 :  Russell  v.  Wimel,  37  N.  Y.  691 
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to  this  section  whatsoever,  (u)  When  the  locality  of 
property  in  a  mortgage  is  clearly  and  sufficiently  defined, 
then  general  words  describing  the  goods  and  chattels 
mortgaged  are  usually  sufficient.  Thus,  a  mortgage  of 
"all  the  dry  goods,  boots  and  shoes,  millinery  goods,  and 
gentlemen's  furnishing  goods,  and  stock  in  trade,"  now  in 
the  possession  of  the  mortgagor,  and  being  in  the  store 
occupied  by  him,  being  store  number  three,  of  Smith's 
Block,  on  the  south  side  of  King  street,  in  the  town  of 

is  a  good   and   sufficient   description,   (r)   and  a 

general  description  of  this  kind,  where  locality  is  added, 
is  in  no  way  less  effective  from  the  instrument  previously 
specifically  and  minutely  describing  other  articles  upon 
the  locus  in  quo,  (w)  but  though  this  is  a  sufficient 
description,  it  only  is  so,  of  course,  of  the  goods  that  were 
in  the  shop  at  the  date  of  the  execution  of  the  instrument, 
and  such  a  description  might,  and  most  likely  would, 
occasion  a  serious  difficulty  in  identifying  the  property 
covered  by  the  mortgage  some  months  later,  when, 
perhaps,  in  the  meantime,  other  stock  and  property  were 
brought  upon  the  premises  to  replenish  that  in  the  shop 
at  the  time  of  the  execution  of  the  deed ;  but  in  the  mean- 
time sold  and  parted  with  in  the  ordinary  course  of 
business.  It  can  easily  be  imagined  what  difficulty  a 
bailiff  would  have  in  distinguishing  between  different 
quantities  of  the  same  kind  of  goods,  only  some  of  which 
were  covered  by  a  mortgage,  but  all  of  which  answered  to 
the  description  contained  therein.  Tet  it  is  necessary,  in 
the   event  of    litigation,   for    the  party    setting  up  the 

(u)  Harrii  v.  Commercial  Bank,  16  U.  C.  Q.  B.  444 :  Howell  v.  McFarlanf, 
16  U.  O.  Q.  B.  469 :  Per  Contra  Brinley  v.  Spring,  7  Me.  241. 

(v)  Conklin  v.  Shelly,  28  N.  Y.  360  :  Gardner  v  McEwan,  19  N.  Y.  123 : 
Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  492:  Rou  v.  Conger,  14  V.  C.  B.  525: 
Fraser  v.  Bank  of  Toronto,  19  U.C.R.  381:  Powell  v.  Bank  of  Upper  Canada, 
11  U.  C.  C.  P.  303. 

(w)  Harding  v.  Coburn.  12  Met.  (Mass.)  333. 


Digitized  by 


Google 


SECTION   27.  487 

mortgage,  to  establish  the  fact  that  those  goods  in  dispute 
were  in  the  shop  at  the  time  of  the  execution  of  the 
mortgage,  {x)  To  avoid  the  risk  to  a  security  by  way  of 
mortgage  upon  stock  so  described,  it  is  always  desirable  to 
provide  for  the  deed  covering  stock,  brought  into  the  shop 
in  renewal  of  that  which  may  be  mortgaged,  for,  unless 
the  deed  so  provides,  and  it  clearly  appears  from  the  deed 
itself,  to  be  the  intention  to  bring  within  its  operation 
after  acquired  property,  the  deed  will  not  have  sucb  effect ; 
(y)  and,  even  though  the  deed  contain  a  power  to  seize 
all  goods,  chattels,  and  effects,  the  power  will  not  be 
extended  to  goods  not  upon  the  premises  at  the  execution 
of  the  deed,  (z)  This  may  be  done  by  the  mortgage 
including,  in  addition  to  the  stock  upon  the  premises, 
when  executed,  any  and  all  stock  purchased  thereafter  by 
the  mortgagor,  and  which  may  be  in  his  possession,  upon 
the  said  premises,  during  the  existence  or  continuance  of 
the  security,  or  any  renewal  or  renewals  thereof,  (a)  or 
describing  the  property  as  the  "  live  and  dead  stock, 
growing  and  other  crops  and  other  goods,  personal  chattels 
and  effects  whatsoever,  which  at  any  time  thereafter  should 
be  in  or  about  the  same  or  any  other  premises  of  the 
mortgagor,  whether  brought  there  in  substitution  for 
renewal  of,  or  in  addition  to  the  goods,  chattels  and  effects 
assigned,  or  any  of  them,  or  otherwise  howsoever  during 
the  time  that  any  money  be  owing  upon  the  security,  (b) 
or  describing  it  as  "also  the  stock  in  trade,  goods,  chattels 
and  effects  which  should  or  might  at  any  time  or  times 

(x)  Ross  v.  Conger,  14  U.  C.  Q.  B.  625. 

(y)  Mason  v.  McDonald,  25  U.  C.  C.  P.  435 :  McPherson  v.  Reynolds,  6 
U.C.  C.  P.  91. 

{z)  Tapfield  v.  Hillman,  6  Scott  N.  R.  967  :  6  Man.  &  Gr.  245  :  12  L.  J. 
C.  P.  311:  Reeve  v.  Whitmort,  33  L.  J.  Ch.  63. 

(o)  Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  492 :  Stephens  v.  Pence,  66  Iowa 
257. 
{b)  Clements  v.  Matthews,  L.  R.  11  Q.  B.  D.  80S. 
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daring  the  continuance  of  the  security  be  brought  into  the 
messuage,  warehouse  and  premises,  or  be  appropriated  to 
the  use  thereof,  either  in  addition  to  or  in  substitution  for 
stock  in  trade,  chattels  and  effects  now  being  therein  or 
any  of  them."  (c) 

It  has  been  made  to  appear  by  various  descriptions  of 
after-acquired  property  that  there  is  a  distinction  between 
substituted  property  and  after-acquired  property ;  but  it  is 
doubtful  if  such  a  contention  is  tenable,  (d) 

An  instrument  describing  after-acquired  personalty  in 
the  words,  "  all  his  present  and  future  personalty,"  will 
only  suffice  to  charge,  in  favor  of  the  vendee,  as  between 
the  parties,  all  the  personal  property  at  the  date  of  the 
instrument,  but  will  not  operate  so  as  to  charge  after- 
acquired  property ;  such  a  description  does  not  confine  the 
assignment  to  specific  goods,  but  to  undetermined  pro- 
perty, (e)  And  though  after-acquired  property  is  properly 
and  specifically  described,  yet,  inasmuch  as  the  assignment 
thereof,  though  absolute  in  form,  amounts  to  a  contract  to 
assign,  for  the  breach  of  which  the  assignor  incurs  a  liabil- 
ity provable  in  bankruptcy,  and  from  which  he  is  released 
by  his  discharge,  such  description  will  not  cover  goods 
brought  on  the  premises  after  the  discharge  in  bankruptcy 
has  been  granted.  (/) 

On  the  other  hand  a  description  as  follows :  "  The  party 
of  the  first  part  doth  assign  unto  the  party  of  the  second 
part  all  his  right  and  claim  to  the  goods  and  stock  in  trade 
in  the  store  of  the  said  party  of  the  first  part,  to  an  amount 
sufficient  to  reimburse  the  said  party  of  the  second  part, 
whatever  he  may  pay  in  consequence  of  becoming  such 
surety  as  aforesaid,  and  should  there  not  be  stock  enough 

(c)  Lazarus  v.  Andrade,  5  C.  P.  D.  318. 

(<Q  Per  Crowder,  J.,  Chidell  v.  Galtworthy,  6  C.  B.  N.  8.,  p.  477. 
(e)  Re  Count  D'Epineuil,  Tudman  v.  DEpineuil,  20  Ch.  D.  758. 
If)  CoUyer  y.  I$aaett  19  Ch.  D.  342. 
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for  that  purpose  in  the  store  -at  such  time,  the  balance, 
after  deducting  the  value  of  the  said  stock,  shall  be  made 
up  of  the  book  debts  then  on  the  books  of  the  party  of 
the  first  part/'  is  not  sufficiently  comprehensive  to  cover 
the  substituted,  renewed  or  added  stock  in  trade,  (g) 

At  common  law  an  assignment  is  not  good,  so  far  as  it 
professes  to  convey  after  acquired  property ;  it  can  only 
operate  upon  such  property  as  is  in  existence,  and 
which  is  the  grantor's  at  the  time  of  the  assignment,  or  in 
which  he  bad  some  interest,  unless,  however,  the  grantor 
ratify  the  sale  of  the  "  after-acquired  property  "  by  some 
act,  done  by  him  after  the  property  is  acquired  by  him : 
and  an  assignee  acquires  no  valid  title  by  such  instrument 
to  such  property  when  there  is  no  novus  actus,  (h) 
Nothing  at  common  law  can  be  mortgaged  but  that  which 
is  in  esse ;  and  a  man  cannot  give  away  that  which  be 
hath  not,  qui  non  habet,  tile  non  dat.  (i)  When  therefore, 
sales  are  made  in  the  ordinary  course  of  trade,  "  the  stock 
is  replenished  and  deficiencies  supplied ;  the  stock  bought 
from  the  proceeds  of  the  mortgaged  property  is  not  liable 
to  the  mortgagee's  claim."  (j)  We  have  seen,  however, 
that  an  assignment  of  after-acquired  property  is  good,  and 
"  that  where  goods  are  of  a  nature  to  be  used  along  with, 
or  in  substitution  for  goods  actually  in  existence,  and 
the  subject  of  a  mortgage,  then  such  after-acquired  pro- 
perty can  be  subject  to  a  mortgage."  (k) 

It  is  not  sufficient  to  state  merely  the  street,  upon  which 
the  stock  in  trade  mortgaged  happens  to  be,  without  saying 

iff)  Kitching  v.  Hicks,  20  C.  L.  J.  112. 

{h)  Lunn  v.  Thornton,  1  C.  B.  379. 

(t)  Lunn  v.  Thornton,  1  C.  B.  379 :  Short  v.  Ruttan,  12  U.  C.  Q.  B.  79  : 
Cumming$  ▼.  Morgan,  12  U.  C.  Q.  B.  665 :  Congreve  v.  EverU,  10  Exch. 
307:  Mogg  v.  Baker,  3  M.  <fc  W.  195  :  Gale  v.  Burnell,  7  Q.  B.  850  :  Otis  v. 
Sill,  8  Barb.  102 :  Yates  v.  Olmsted,  65  Barb.  43. 

(j)  Herman  on  Mortgages  91 :  Anderson  v.  Howard,  49  Ga.  313. 

(*)  Per  Blake,  V.C.,  Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  609  :  see  Hol- 
royd  y.  Marshall,  supra,  and  other  oases  there  cited. 
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that  it  was  in  the  shop  or  on  the  premises  of  the  assignor 
situate  upon  that  street.  (I) 

The  word  stock  is  a  convertible  term.  It  is  the  capital 
or  property  of  a  merchant,  tradesman,  or  company  invested 
in  any  business  including  merchandise,  money  and  credits, 
(m)  and  it  may  mean  the  stock  of  a  grocer  or  dry  goods 
merchant,  or  a  boot  and  shoe  merchant,  and  therefore  a 
description  such  as,  "  the  stock-in-trade  of  the  mortgagor, 

situate  at "  is  not  sufficient,  and  especially  is  it  not 

sufficient  without  mention  of  locality  at  all. 

When  the  mortgagor  is  described  in  the  premises  of  the 
the  deed  as  being  of  the  occupation  of  merchant,  the 
nature  or  kind  of  the  stock  cannot  be  ascertained,  for  the 
word  merchant  is  as  convertible  as  the  word  stock,  (n) 
But,  when  the  nature  of  the  trade  or  occupation  of  the 
grantor  is  definitely  ascertained  in  the  premises  to  the 
deed,  it  will  then  be  assumed  that  "  the  stock-in-trade  of  the 
grantor,  situate  at "  is  of  that  description  correspond- 
ing with  the  occupation,  of  which  the  grantor  is  described. 
Where,  for  instance,  the  mortgagor  is  described  as  a  drug- 
gist, and  the  instrument  describes  the  property  simply  as 

"  the  stock-in-trade  of  the  mortgagor,  situate  at "  etc., 

the  court  will  assume  that  the  property  mortgaged  is  a 
stock  of  drugs,  chemicals,  and  other  goods,  such  as  a  drug- 
gist usually  has  to  sell. 

Where  the  description  was,  "  also  the  following  goods  and 
articles,  being  in  the  store  of  the  party  of  the  first  part,  on 
the  corner  of  Queen  and  May  streets,  in  the  said  town  of 
Brampton,  that  is  to  say,  eighty-five  gallons  of  vinegar," 
giving  a  long  list,  and  also  the  following  goods,  being  of 
the  stock-in-trade  of  the  party  of  the  first  part,  taken  in 
the  month  of  April  last,  that  is  to  say,  sixteen  pieces  of 

(/)  WiUon  v.  Kerr,  17  U.  C.  R.  168. 
(m)  Worcester  Dictionary. 
(n)  Wilson  v.  Kerr,  17  U.  C.  R.  168 :  Nolan  v.  Donnelly,  4  O.  R.  440. 
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tweed,  it  was  held  that  all  (be  goods  were  sufficiently 
described,  for  tbe  last  parcel  of  goods  might  be  taken  as 
described  to  be  in  the  store;  (o)  and  where  schedule  D 
was  headed  "  household  furniture,  and  property  of  J.  B. 
McD."  and  the  several  apartments  containing  the  furniture 
were  specified,  it  was  held  sufficient,  as  it  might  be  assumed 
to  refer  to  the  party's  residence,  (p) 

But  a  description  such  as  the  following:  "all  and  sing- 
ular, the  personal  estate  and  effects,  stock-in-trade,  goods, 
chattels,  rights  and  credits,  fixtures,  book  debts,  etc.,  and 
all  other  the  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  whether  upon  the  premises  where  said 
defendant's  business  is  carried  on,  or  elsewhere,  and 
which  the  said  debtors  are  possessed  of  or  entitled  to  in 
any  way  whatsoever,  including  among  other  things,  all  the 
stock-in-trade  goods  and  chattels  which  they  now  have  in 
their  store  and  dwellings  in  the  village  of  Benfrew  afore- 
said ;  also  all  and  singular  the  personal  estate  and  effects  of 
every  kind  and  nature,"  etc.,  is  not  a  sufficient  description 
within  the  meaning  of  the  Bills  of  Sale  Act,  (q)  because, 
no  doubt,  there  is  a  total  absence  of  description  by  locality  : 
The  omfcsion  to  identify  by  locality  makes  the  following 
description  defective  within  the  meaning  of  the  statute,  "  all 
and  singular,  the  personal  estate  and  effects,  stock-in-trade, 
goods,  chattels,  rights  and  credits,  fixtures,  book  debts, 
notes,  accounts,  books  of  account,  choses  in  action,  and  all 
other  the  personal  estate  and  effects,  whatsoever  and  where- 
soever, and  whether  upon  the  premises  where  said  debtors' 
business  is  carried  on,  or  elsewhere,  and  which  the  said 
debtors  are  possessed  of  or  entitled  to  in  anyway  what- 
ever,"  without    the   words,  "  whether    on   the    premises 

(o)  Mathers  v.  Lynch,  28  U.  C.  R.  354. 

(  p)  Fraser  v.  Bank  of  Toronto,  19  U.  C.  Q.  B.  381 :  see  Blaiberg  v.  Parke, 
L.  R.  10  Q.  B.  D.  90. 

{q)  Nolan  v.  Donnelly,  20  C.  L.  J.  16. 
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where  the  debtors'  business  is  carried  on  or  elsewhere,*  the 
description  would  be  fatal,  and  with  such  words  it  cannot 
be  less  fatal,  for  none  of  the  goods  are  described  as  being 
on  any  particular  premises ;  it  is  quite  consistent  with 
the  language  used,  that  every  article  was  "  elsewhere " 
and  "  elsewhere  "  means  "  anywhere."  (r) 

From  the  words,  "  furniture  and  household  stuff/'  though 
no  locality  is  mentioned,  yet,  if  all  that  the  description 
lacks  is  the  locality,  the  assumption  will  be,  that  the  des- 
cription refers  to  the  mortgagor's  residence,  and  all  articles 
in  detail,  such  as  "  blankets  and  counterpanes,"  "  house- 
hold linen,"  "  silver,"  "  glass,"  "  electro  and  plated  ware," 
41  cutlery,"  "china,"  and  "  earthenware,"  may  be  properly 
treated  as  coming  within  the  general  terms,  "  furniture  and 
household  stuff."  ($)  The  words,  "  also  the  stock  of  gold 
and  silver  watches,  jewellery  and  electro-silver  plate,  which 
at  the  date  hereof,  is  in  the  possession  of  the  mortgagor  in 
his  said  store,"  is  a  sufficient  description,  notwithstanding 
that  the  electro-plated  goods  and  watches  were  numbered, 
and  might  have  been  identified  thereby  ;  (t)  and  goods 
described  as  "  one  kitchen-table,  four  chairs,"  etc.  (describ- 
ing them)  "  all  contained  in  and  about  the  dwelling-house 
and  barn  of  the  mortgagor  situate  at,  or  on  lots,"  etc.,  has 
been  held  to  be  sufficient,  (u) 

It  must  not  be  understood,  as  being  the  law,  that,  with- 
out a  description  by  locality  of  the  property  mortgaged,  the 
deed  necessarily  becomes  invalid,  as  against  the  parties 
attacking  it.  If  the  goods  are  themselves  described  with 
reasonable  clearness,  so  that  their  identity  is  unquestion- 
able, then  the  description  will  be  good,  without  any  mention 

(r)  Whiting  v.  Hovey,  13  A.  R.  7. 

{»)  Wilton  v.  Kerr,  17  U.  C.  Q.  B.  168  :  18  IT.  C.  Q  B.  470 :  Kingtto 
v.  Chapman,  9  U.  C.  C.  P.  130  :  Fraser  v.  Bank  of  Toronto,  19  U.  C.  Q  B. 
881 :  Powell  v.  Bank  of  Upper  Canada,  11  U.  O.  C.  P.  303 

(t)  Segtworth  v.  Meriden  Silver  Plating  Co.,  3  O.  R.  413. 

(u)  Nattran  v.  Phair,  37  U.  C.  R  153. 
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of  a  place  where  the  goods  are  at  the  time  of  the  execution 
of  the  mortgage ;  (v)  and  even  should  the  wrong  locality  be 
mentioned,  the  reference  thereto  will  be  considered  surplu- 
sage, if  otherwise,  the  property  is  sufficiently  identified  by 
description  in  itself,  (w) 

For  instance,  the  description  of  "  two  sets  of  blacksmith- 
ing  and  one  set  of  waggon-maker's  tools  complete,"  in 
itself,  affords  no  means  of  identifying  the  goods  intended  to 
be  mortgaged,  but  with  the  assistance  of  locality  it  becomes 
sufficient,  (x)  And,  also,  where  the  goods  were  specified  as 
particularly  mentioned  in  a  schedule  annexed,  in  which 
they  were  described  as  "  one  buggy,  one  cutter,  one  cart, 
one  bread  sleigh,  two  sets  of  harness,  one  horse,  one  chaff 
cutter,"  and  the  following  household  furniture,  namely : 
"  in  the  small  parlour,  one  stove,"  etc.,  etc.,  enumerating 
the  articles  in  different  rooms,  the  description  was  held 
sufficient  as  to  the  furniture,  but  insufficient  as  to  the  other 
goods,  (y)  On  the  other  hand,  it  is  not  difficult  to  perceive 
that  a  careful  and  minute  description  of  some  chattels, 
such,  for  instance,  as  "  one  brown  stallion  ten  years  old, 
one  bay  horse  eight  years  old,  one  black  mare  nine  years 
old,"  (z)  even  without  locality,  would  facilitate  identifi- 
cation far  more  easily  than  an  imperfect  description 
of  an  animal  itself,  even  with  its  whereabouts  at  the 
date  of  the  execution  of  the  instrument  carefully  defined. 
"  Locality  of  a  mere  loose  chattel  is  held  to  be  a  full  and 
sufficient  description  of  it,  by  which  it  may  be  easily  known 
and  distinguished,  when  it  is  impossible  it  can  be  such  a 
description,  or  can  enable  such  chattel  to  be  easily  known 

(i?)  Mason  v.  McDonald,  25  U.  C.  C.  P.  439. 

(w)  Spaulding  v.  Mozier,  57  IU.  148 :  Adamson  v.  Peterson,  34  Alb.  L.  J. 
373. 
(x)  Mason  v.  McDonald,  25  U.  O.  O.  P.  439. 
(y)  Sutherland  v.  Nixon,  21  U.  C.  Q.  B.  629. 
(*)  CorneiU  v.  AMI,  31  O.  P.  107. 
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and  distinguished,  unless  by  attributing  to  a  movable  the 
characteristic  of  an  immovable,  and  letting  in  as  a  conse- 
quence, extrinsic  evidence."  (a)  Under  the  Imperial  Act, 
a  bill  of  sale  is  not  void  for  omitting  to  state  the  locality 
whereat  or  whereupon  the  chattels  are.  (b)  This  Act  (c) 
provides  that  the  bill  of  sale  shall  be  void  as  regards  the 
personal  chattels  not  specifically  described:  these  words 
mean  described  according  to  their  species,  and  do  not  mean 
description  by  locality,  (cc)  The  Imperial  Act  does  not 
require  description  by  locality  to  assist  in  ascertaining  the 
identity  of  the  goods ;  but  as  our  statute  is  directed  at  identi- 
fication of  the  chattels,  any  words  that  would  lead  the  better 
to  that  identification  are  not  only  advisable,  but  are  neces- 
sary, and  therefore,  when,  without  locality,  identification 
is  impossible,  then  description  by  locality  becomes  a 
sine  qua  non.  The  Imperial  Act  appears  to  be  directed 
towards  enabling  a  person  who  is  about  to  deal  with 
another  person  to  see  whether  that  person  has  given  a 
bill  of  sale  of  his  goods,  (d)  Our  statute  has  the  same 
object,  with  the  additional  one  that  the  goods  may  be 
readily  and  easily  distinguished.  Still  it  is  suggested  that 
decisions  under  the  Imperial  Act  must  have  much  bearing 
upon  our  statute,  on  account  of  the  word  "specifically" 
being  used  in  the  former  Act  to  interpret  the  description 
thereby  required.  This  word  is  a  word  of  definition, 
intended,  to  some  extent,  at  all  events,  to  limit  generality 
of  description,  and  it  cannot  bo  satisfied  without  something 
in  the  nature  of  description  which  helps  to  separate  the 
thing  described  from  the  rest  of  the  things  of  the  same 


(a)  Per  Wilson,  C. J.,  Nolan  v.  Donnelly,  4  O.  R.  at  p.  446. 

(b)  Ex  parte  Hill :  re  Lane,  J  7  Q.  B.  D.  74 :  Ex  parte  Nat.  Mer.  Bank, 
15  Ch.  D.  42  :  Jones  v.  Harris,  L.  K.  7  Q.  B.  157. 

(c)  46  A  46  Vic,  cap.  43. 

(ec)  Per  Cane,  J.  Ex  parte  Hill,  supra. 

(d)  Per  Manisty,  J.,  Ex  parte  Hill,  supra. 
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class.  The  description  should  in  some  way  be  specifically 
applicable  to  the  particular  chattels  assigned  :  it  is  not 
satisfied  by  words  which  will  answer  just  as  well  for  any 
other  things  of  the  same  and  equal  in  number :  therefore  a 
description  of  "  four  hundred  and  fifty  oil  paintings  in  gilt 
frames,  three  hundred  oil  paintings  unframed,  fifty  water- 
colours  in  gilt  frames,  twenty  water-colours  unframed,  and 
twenty  gilt  frames "  was  held  not  to  be  "  specifically 
described  "  within  the  meaning  of  the  Imperial  Act.  (e) 

Locality  must  nevertheless  be  understood  not  to  have 
the  effect  of  preserving  the  validity  of  a  general  description 
otherwise  bad ;  for  example,  a  description  of  "  all  the 
mortgagor's  cattle  "  on  a  lot,  specifying  the  lot,  would  not 
be  a  good  description  within  the  Act,  of  the  mortgagor's 
horses,  though  it  is  the  law  that  "  horses  "  are  covered  by 
the  word  "  cattle/'  (/) 

Some  property,  especially  such  as  from  its  nature  or 
quality,  is  moved  or  taken  about  from  place  to  place,  can 
be  best  described  for  the  purpose  of  identification  by  simply 
an  accurate  description  of  itself.  Dispensing  with  such 
relying  upon  its  identification,  by  being  described  as  of  a 
locality,  at  the  execution  of  the  mortgage,  might  easily 
prove  unsatisfactory,  especially  after  a  lapse  of  time  and  a 
continual  changing  about  of  the  property  itself. 

Sheriffs  and  others  cannot  be  said  to  be  protected  by 
locality  "  given  to  an  article  in  one  hour — as  a  watch,  chair, 
table,  cow,  and  the  like — which  may  be  removed  the  next 
hour,  and  by  which  an  inspection  of  that  locality  the  next 
day  would  be  no  assurance  that  the  articles  then  found 
there  were  the  same  articles  which  had  been  there  and  were 
transferred  the  day  before,  (g)     Indeed,  the  addition   of 

(e)  Witt  v.  Banner,  L.  R.  19  Q.  B.  D.  276. 

(/)  Wright  v.  Pearson,  L.  R.  4  Q.  B.  582 :    see  Colman  v.  Pagett,  12 
Q.  B.  D.  66. 
(p)  Wilson,  C.J.,  Corneillv.  Abell,  31  O.  P.  p.  110. 
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"  locality  "  may  create  an  additional  risk  to  the  security,  for 
when  "  locality  "  is  inserted  and  relied  upon  (and  it  is 
generally  inserted)  an  incorrect  statement  of  locality  might, 
if  it  could  not  be  rejected  as  surplusage,  (h)  vitiate  the 
mortgage ;  thus,  describing  the  premises  by  mistake  as 
north  half  of  lot  "  18  "  instead  of  "  14."  This  error  has 
been  held  to  be  fatal  to  a  mortgage  so  far  as  the  crops  said 
to  be  in  the  ground,  and  mortgaged  were  concerned,  (i)  In 
like  manner  describing  goods  as  being  "  now  in  and  upon " 
a  certain  locality  limits  the  goods,  to  which  the  mortgage 
refers,  to  those  goods  only  that  were,  at  the  time  of  the 
execution  of  the  mortgage,  "  now  in  and  upon  "  the  locutin 
quo,  and  will  disentitle  the  mortgagee  to  claim  goods 
intended  to  be  covered  by  the  mortgage,  but  which,  at  the 
time  of  the  execution  of  the  mortgage  were  not  upon  the 
premises  mentioned  in  the  mortgage,  (j)  When  goods  are 
in  a  customs  warehouse,  a  description  of  them  by  locality 
as  being  in  "  bond  "  is  sufficient,  though  a  mortgage  upon 
such  goods  is  not  within  the  scope  of  the  Act.  (k) 

An  accidental  and  unintentional  error,  in  the  description 
of  a  chattel,  may  sometimes  be  cured  by  identifying  it  in 
other  ways,  for  instance,  if  the  description  is  "  two  bay 
horses  which  the  mortgagor  uses  for  his  omnibus,"  and 
one  of  the  horses  happens  to  be  black,  not  bay,  but  the  one 
intended  to  be  mortgaged,  and  which  was  driven,  and 
used  in  the  omnibus,  the  falsa  demonstratio  as  to  color 
might  be  rejected.  (I)  So  also,  where  the  mortgage  is 
of  all  the  staves  I  have  in  "  M."  the  same  which  I  pur- 

(h)  Spaulding  v.  Mozier,  57  111.  148 :  Adamson  v.  Peterson,  34  Alb.  L.  h 
373. 

(t)  Gran  v.  Austin,  7  A.  R.  571 :  Adams  v.  Com.  Bank,  53  Iowa  491. 

ij)  Donnelly  v.  Hall,  7  O.  R.  581. 

(*)  May  v.  Security  Loan  db  Savings  Co.,  45  U.  C.  R.  106. 

(I)  Fitzgerald  v.Johnson,  il  U.  C.  Q.  B.  444  :  Tant  v.  Harvey,  56  Iowa 
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chased  from  "  F,"  and  it  appeared  that  the  mortgagor  had 
no  staves  in  M.  but  close  thereto,  and  purchased  from 
"F;"  it  was  held  that  the  first  part 'of  the  description 
might  be  rejected  as  false,  the  remainder  being  sufficient 
to  pass  the  property,  it  being  merely  a  matter  of  identifi- 
cation, (m)  and,  in  like  manner  an  insufficient  description 
in  a  schedule  may  be  cured  by  general  words  in  a  mortgage, 
when  the  schedule  is  part  and  parcel  of  the  mortgage. 

The  early  case  of  Mills  v.  Kingt(n)  seems  not  to  be  sup- 
ported by  the  later  authorities.  In  that  case,  Mr.  Justice 
Wilson  was  of  opinion  in  giving  judgment,  that  "  one  omni- 
bus," etc.,  to  which  no  locality  was  given,  passed  under  the 
mortgage,  and  he  came  to  this  conclusion  because  such 
would  be  a  sufficient  description  in  an  action  of  detinue,  and 
so  "14,415  feetof  prepared  moulding"  was  held  sufficient,  (o) 
and,  on  the  authority  of  Mills  v.  King,  "  one  stumping 
machine  "  was  also  held  a  sufficient  description,  (p)  In 
Bertram  v.  Pendry,  however,  the  machine  was  described  by 
locality,  but  the  evidence  showed  the  description  to  be 
incorrect,  for  when  the  deed  was  executed,  the  machine  was 
not  in  the  locality  with  which  it  was  described.  Now, 
however,  property  ought  to  be  so  described,  that,  should  the 
grantor  own  more  of  the  same  kind  of  articles  than  the 
number  set  down  in  the  deed,  it  would  be  possible,  from  the 
mortgage,  or  from  information,  which  the  mortgage  indi- 
cates can  be  acquired,  to  tell  which  of  the  class  is  intended 
to  be  assigned,  (q)  It  would  be  prudent,  should  such  be  the 
case,  to  state  in  the  instrument  that  the  number  of  horses, 
cows,  sheep,  or  other  articles  mortgaged,  by  the  deed,  are 

(m)  Pettis  v.  Kellog,  7  Cash.  456. 
( i)  14  U.  O.  C.  P.  223. 
(o)  Noell  v.  Pell,  7  U.  C.  L.  J.  422. 
(p)  Bertram  v.  Pendry,  27  U.  C.  C.  P.  377. 

q)  McColl  v.  Walffy  13  S.  C.  Can.  130  :  Blakely  v.  Patrick,  67  N.  C.  40 : 
Harris  v.  Commercial  Bank,  16  U.  C.  R.  437,  444. 

B.M.  32 
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all  of  the  kind  that  the  mortgagor  possesses.    If  "  a  man 
gives  all  the  horses  in  his  stable  and  all  the  cows,  and  be 
gives  five  calves,  and  there  are  found  to  be  ten  there,  the 
grant  would  not  cover  the  five,  because  you  could  not  tell 
which  five  of  the  ten  it  was  meant  to  transfer;"  (r)  but  if 
there  are  found  to  be  a  fewer  number  of  calves  than  five, 
then  all  the  calves  would  pass  by  the  grant.  (*)     On  similar 
reasoning  a  description  in  a  chattel  mortgage  of  the  articles 
mortgaged,  as  "  60  head  of  two  and  three  year  old  steers, 
and  forty  head  of  yearling  steers/ '  is  not  sufficient,  (t)  And 
again,  how  is  a  party  interested  to  tell  from  the  instrument 
itself,  what  buggy  is  mortgaged,  where  the  mortgagor  has 
more  than   one  of  the   same  kind,  if  the  deed  gives  no 
further  information  than  is  to  be  acquired  from  the  words, 
"one  buggy."     Therefore  such  a  description  is  decided  to 
be  insufficient  (u)  and  something  more  than  simply  the 
generic  term  of  a  chattel  or  other  article  is  required,  either 
by  minutely  describing  the  chattel,  or  by  giving  it  a  locality, 
or  by  shewing  that  the  mortgagor  has  no  more  of  the  same 
kind.    Hence,  a  mortgage  of  a  horse,  describing  it  as  "  one 
sorrel  horse/ '  appears  to  be  void  for  want  of  sufficient 
description,  (v)  and  so  is  a  grant  of  a  wagon  as  "  one  four- 
horse-iron-axle  wagon  "  without  anything  more  definite,  (if) 
^nd  so  also  is  a  mortgage  of  "  three  yoke  of  oxen,"  because 
ihere  is  nothing  whatever  to  enable  one  to  identify  them 
from  others  of  a  similar  kind,  should  the  mortgagor  have 
others,  (x) 

But  "  one  brown  horse,  ten  years  old ;   one  bay  horse, 

(r)  Per  Henry,  J.,  McColl  v.  Walff,  13  S  C.  Can.  138. 

(s)  CrossweU  v.  Allis,  25  Conn.  301 :  Kelly  v.  Reid,  57  Miss.  89. 

(0  Caldwell  v.  Trow  Bridge,  33  Alb.  L.  J.  196. 
(u)  Holt  v.  Carmichael,  2  A.  R.  630. 
(v)  Montgomery  v.  Wright,  8  Mich.  143. 
(w)  Nicholson  v.  Karpe,  58  Miss.  34. 

{x)  MeCord  v  Cooper,  30  Ind.  9 :  Croswell  v.  Allis,  25  Conn.  311 :  Blakely 
V.Patrick,  67  N.  C.  4\ 
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eight  years  old ;  one  black  mare,  nine  years  old,"  has  been 
held  in  our  courts  to  be  a  sufficient  description,  (y) 

Not  only  is  it  important  to  show  that  the  goods  were  all 
that  the  mortgagor  possessed,  but  the  description  should 
go  farther  and  assert  that  they  were  all  the  goods  of  the 
kind  on  the  premises.  On  this  account  the  following 
description  was  held  bad,  namely :  "All  and  singular  the 
goods,  chatties,  furniture  and  household  stuflf  hereinafter 
particularly  mentioned  and  described,  and  particularly 
mentioned  and  described  in  the  schedule  hereto  attached 
marked  "A,"  all  of  which  goods  and  chattels  are  now 
situate,  lying  and  being, "  etc.  (z) 

It  sometimes  happens  that  property  becomes  intermixed 
with  other  property  of  a  like  kind,  (a)  It  is  the  law,  in 
such  cases,  that  when  the  owner  of  property  mixes  his  own 
with  that  of  another,  and  thus  prevents  identification,  the 
one  who  so  mixes,  loses  his  right  to  his  own  property,  and 
the  whole  becomes  the  property  of  him  whose  rights  are 
invaded,  (b)  But  if  the  property  of  each  is  of  the  same 
description,  then  this  is  not  so,  when  a  similar  quantity  of 
the  articles  mortgaged  (railway  ties  for  instance),  will  place 
the  mortgagee  in  the  same  position  as  he  was  in  prior  to 
the  intermingling  of  each  other's  property.  If  goods  are 
mortgaged,  and  the  mortgagor  intermix  them  with  others 
of  a  like  kind  belonging  to  him,  so  that  the  mortgaged 
property  cannot  be  distinguished,  the  mortgagee  is  entitled 
to  the  whole,  even  as  against  a  consignee  of  the  mortgagor, 
and  can  recover  the  full  value  thereof,  for  the  property 
not  mortgaged  becomes  accessorial  to  the  mortgaged 
property,  and  subject  to  the  lien  and  operation  of  the 
mortgage,    provided   of  course   the    mortgaged    property 

(y)  Corneill  v.  Abell,  31  C.  P.  107. 

(f )  MeCaU  v.  Walff,  13  S.  C.  Can.  130. 

(a)  On  this  subject  see  ante  chap,  on  ,4  Goods  and  Chattels  "  at  p.  63. 

(b)  Herman  on  Mortgages,  p.  83. 
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cannot  be  distinguished,  (c)  There  seems  to  be  a  doubt 
whether  parol  evidence  is  admissible  to  identify  property, 
regarding  which  there  is  ambiguity  from  the  descrip- 
tion, (d)  In  the  States  of  Massachusetts,  Michigan  and 
North  Carolina,  such  evidence  is  admitted,  at  all  events  to 
explain  ambiguity  in  cases  of  general  descriptions,  (e) 

From  a  perusal  of  the  authorities  the  writer  ventures 
upon  the  following  epitome  : —  (/) 

(i.)  If  the  property  covered  by  the  instrument  is  suffi- 
ciently described,  so  as  to  make  identification  unquestion- 
able, without  mention  of  locality,  then  it  is  not  absolutely 
requisite  that  locality  should  be  added,  (g) 

(ii.)  Where  general  words  are  used,  or  the  goods 
mortgaged  are  described  as  of  a  class,  then  mention  of  the 
correct  locality  is  indispensable,  (h) 

(iii.)  It  is  not  sufficient  to  describe  a  chattel  simply  by  its 
generic  term.  Correct  locality  must  be  added,  or  the 
chattel  must  be  otherwise  identified  beyond  question,  (t) 

(iv.)  A  mortgage  can  be  properly  given  upon  goods  not  in 
existence,  and  which  are  to  be  afterwards  acquired,  (j) 
But  the  intention  of  the  parties  must  appear  upon  the  face 
of  the  instrument,  to  bring  the  after-acquired  property 

(c)  Herman  on  Mortgages,  p.  84  :  Dunning  v.  Steams,  9  Barb.  630 :  WH- 
lard  v.  like,  11  Me.  493  :  Adams  v.  Wildes,  107  Mass.  123  :  Frost  v.  Willard, 
9  Barb.  440 :  Caldwell  v.  Reeves,  2  Camp.  575 :  Martin  v.  Potter,  5  M.  A  W. 
352  :  Brown  v.  Saxe,  7  Cow.  95. 

(d)  Wilson,  C.J.,  Nolan  v.  Donnelly,  4  O.  R.  p.  446:  Hagarty,  C.J., 
Mason  v.  McDonald,  25  C.  P.  p.  439. 

ie)  Harding  v.  Cobnrn,  12  Met.  (Mass.)  333  :  Winslow  v.  Mich.  Ins.  Co.. 
4  Met.  (Mass.)  306  :  Willey  v.  Snyder,  34  Mich.  60 :  Goff  v.  Pope,  83  N.  C. 
123. 

(  f)  Approved  of  by  Boyd,  C,  in  Segsworth  v.  Meriden  Silver  Plating  Co., 
3  O.  R.  at  p.  415. 

(g)  Mason  v.  McDonald,  25  U.  C.  C.  P.  439. 

[h)  Fraser  v.  Bank  of  Toronto,  19  U.  C.  R.  381. 

(i)  Holt  v.  Carmichael,  2  App.  R.  639. 

(j)  Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  492. 
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within  the  operation  of  the  mortgage,  (k)  but  a  mortgage 
or  sale  of  property,  possession  of  which  cannot  be  changed, 
such  as  growing  crops,  etc.,  is  not  within  the  Chattel 
Mortgage  Act.  (I) 

(v.)  Where  the  locus  is  omitted,  the  Court  will  sometimes 
assume  the  locality  to  be  that  intimated  by  other  parts  of 
the  deed,  (m) 

(vi.)  The  words  "  stock  in  trade  "  give  no  information  ; 
but  the  Court  will  look  at  the  description  of  the  mortgagor, 
in  order,  if  possible,  to  ascertain  the  nature  of  the  property 
mortgaged,  (n) 

(vii.)  The  assumption  from  the  words  "furniture  and 
household  stuff'1  is,  that  the  description  refers  to  the 
mortgagor's  residence,  (o) 

(viii.)  Though  there  may  be  an  error  in  one  of  two  des- 
criptions of  property,  the  one  that  is  incorrect  may  be 
rejected  and  the  other  retained,  and  the  description  yet 
held  good,  (p) 

(ix.)  An  owner  of  land,  upon  which  there  are  fixtures,  has 
the  right  to  sever  the  chattels  from  the  realty,  and  when 
severed  a  chattel  mortgage  will  be  preferred  as  against  a 
subsequent  mortgagee  of  the  land,  (q) 

(x.)  A  mortgage  on  saw  logs  will  bind  the  lumber  into 
which  they  are  sawn  if  the  mortgagee  can  prove  that  such 
lumber  was  made  out  of  the  logs  mortgaged,  (r) 

(A)  Mason  v.  McDonald,  25  U.  C.  C.  P.  439. 
(1)  Grass  v.  Austin,  7  A.  R.  513. 
(to)  Matthews  v.  Lynch,  28  U.  C.  R.  354. 
(n)  Wilson  v.  Kerr,  17  U.  C.  Q.  B.  168. 
(o)  Fraser  v.  Bank  of  Toronto,  19  U.  C  R.  381. 
\p)  Fitzgerald  v.  Johnston,  41  U.  C.  R.  444. 

(?)  Ross  v.  Hope,  22  U.  C.  C.  P.  482:  Coombs  v.  Beaumont,  5B.&  Ad. 
72:  Boydell  v.  McMichel,  1  C.  M.  &  R.  177. 
(r)  White  v.  Browne,  12  U.C.  R.  477. 
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(xi.)  If  goods  are  referred  to  as  being  contained  in  a 
schedule,  general  words  in  the  mortgage  itself  will  not 
embrace  other  goods  than  those  mentioned  in  the 
schedule.  (*) 

(xii.)  The  words  "all  the  assignor's  personal  property  and 
effects  whatsoever  and  wheresoever/'  are  insufficient.  (0 

(xiii.)  Bonds,  bills,  notes,  accounts,  stocks,  "  ejusdum 
generis  "  do  not  require  the  usual  particular  description 
necessary  under  the  statute,  (u) 

(xiv.)  The  words  "  any  and  all  stock  purchased  by  the 
mortgagor,  and  which  may  be  in  his  possession  upon  the 
said  premises  during  the  existence  or  continuance  of  this 
security,  or  of  any  renewal  or  renewals  thereof,"  is  a 
sufficient  description  to  pass  after  acquired  property,  (v) 

Who   to  ad-     28-  (1)  All  affidavits  and  affirmations  required  by  the 

minister  the  Act  shall  be  taken  and  administered  by  any  judge,  notary 

am  avi  s.      pUDiic  or  commissioner,  or  other  person  in  or  oat  of  the 

province  authorized  to  take  affidavits  in  and  for  the  High 

Court,  or  by  a  justice  of  the  peace,  and  the  sum  of  twenty 

cents  shall  be  paid  for  every  oath  thus  administered. 

(«)  Kingston  v.  Cliapman,  9  U.  C.  C.  P.  130  :  Wood  v.  Rowcliffe,  6  Ex. 
407,  20  L.  J.  Ex.  285. 

(0  Harris  v.  Commercial  Bank,  16  U.  C.  R.  444. 

(u)  Harris  v.  Com.  Bank,  supra. 

(v)  Re  Thirkell,  Perrin  v.  Wood,  21  Gr.  492 :  Lazarus  v.  Andrade,  5  C.P. 
D.  318  :  Clements  v.  Matthews,  11  Q.  B.  D.  808. 

See  the  following  cases  : — Howell  v.  McFarlane,  16  U.  C.  R.  460 : 
Fleming  v.  McNaughton,  16  U.  C.  Q.  B.  194  :  Fitzgerald  v.  Johnson,  41  U. 
C.  R.  440 :  Holt  v.  Carmichael,  2  App.  R.  639 :  Cort  v.  Sager,  27  L.  J. 
Exch.  378 :  Hose  v.  Hope,  22  U.  C.  C.  P.  482 :  Re  Thirkill,  Perrin  v.  Wood, 
21  Gr.  495 :  Ross  v.  Conger,  14  U.  C.  Q.  B.  525  :  Hewitt  v.  Corbett,  15  U. 
C.  Q.  B.  39 :  Walker  v.  Niles,  18  Gr.:  White  v.  Haight,  11  Gr.  420:  White 
v.  Browne,  12  U.  C.  Q.  B.  477  :  Balkwell  v.  Beddome,  16  U.  C.  B.  203  : 
Harris  v.  Com.  Bank,  16  U.  C.  R.  437  :  Wilson  v.  Kerr,  18  U.  C.  Q.  B.  470  : 
Powell  v.  Bk  of  U.  C.  11,  U.  C.  C.  P.  303  :  Moffatt  v.  Coulson,  19  U.  C.  Q 
B.  341 :  Hiscott  v.  Murray,  12  U.  C.  C.  P.  315:  Burton  v.  BellhouseJO 
U.  C.  R.60  :  Sutherland  v.  Dixon,  21  U.  C.  Q.  B.  629  :  Mills  v.  King,  U 
U.  C.  C.  P.  223  :  Matthers  v.  Lynch,  28  U.  C.  Q.  B.  354  :  Stephenson  v. 
Rice,  24  U.  C.  C.  P.  245 :  Dumble  v.  White,  32  U.  C.  R.  601  :  Archibald  v. 
Holden,  30  U.  C.  R.  30  :  Nattrass  v.  PAat'r,  37  U.  O.  Q.  B.  153:  Smith  v. 
McLean;  24  Iowa,  322  :  Golden  v.  Cockrill,  1  Kans.  259 :  Croswell  v.  Ms* 
25  Conn.  311 :  Blakely  v.  Patrick,  67  N.C.  40:  Herman  on  Mortgages, 
pp.  73  to  82. 
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(i.)  By  any  judge  in  the  province  authorized  to  take 
affidavits  in  and  for  the  High  Court. 

(ii.)  By  any  judge  out  of  the  province  similarly  author- 
ized, (a) 

(iii.)  By  any  notary  public  in  the  province  so  author- 
ized, (b) 

(iv.)  By  any  notary  public  out  of  the  province  so 
authorized,  (c) 

(v.)  By  any  commissioner  in  the  province  so  author- 
ized, (d) 

(vi.)  By  any  commissioner  out  of  the  province  so 
authorized,  (e) 

(vii.)  By  any  person  in  the  province  so  authorized.  (/) 
(viii.)  By  any  person  out  of  the  province  so  authorized,  (g) 

Under  this  enactment  is  included  any  commissioner 
authorized  to  administer  oaths  in  the  Supreme  Court  of 
Judicature  in  England  or  Ireland,  a  Judge  of  the  Supreme 
Court  of  Judicature  in  England  or  Ireland,  or  of  the  Court 
of  Session,  or  of  the  Justiciary  Court  of  Scotland,  or  a 
Judge  of  any  of  the  County  Courts  of  Great  Britain  or 
Ireland,  within  his  county,  or  any  notary  public,  certified 
under  his  hand  and  official  seal,  or  the  mayor  or  chief 
magistrate  of  any  city,  borough  or  town  corporate  in  Great 
Britain  or  Ireland,  or  in  any  colony  of  Her  Majesty,  or  in 
any  foreign  country,  and  certified  under  the  common  seal 
of  such  city,  borough  or  town  corporate,  or  a  judge  of  any 
Court  of  Record,  or  of  supreme  jurisdiction  in  any  colony 

(a)  R.  8.  O.  1887,  cap.  61,  sec.  34. 
(6)  R.  8.  O.  1887,  cap.  149. 

(c)  R.  8.  0. 1887,  cap.  61,  sec.  34. 

(d)  R.  8.  0. 1887,  cap.  62. 

(e)  R.  S.  0. 1887,  cap.  61,  sec.  34. 
C/)R.  8.  0.1887,  cap.  62. 

(g)  R.  8.  0. 1887,  cap.  62,  sec.  100. 
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belonging  to  the  crown  of  Great  Britain,  or  any  dependency 
thereof,  or  in  any  foreign  country,  or,  if  made  in  the 
British  possessions  in  India  before  any  magistrate  or 
collector  certified  to  have  been  such  under  the  hand  of  the 
governor  of  such  possession,  or,  if  made  in  Quebec  before  a 
judge  or  prothonotary  of  the  Superior  Court  or  clerk  of 
the  Circuit  Court,  or  before  any  consul,  vice-consul  or 
consul  agent  of  Her  Majesty  exercising  his  functions  in 
any  foreign  place,  or  before  a  commissioner  authorized  by 
the  laws  of  Ontario  to  take  affidavits  in  and  for  any  of  the 
Courts  of  Record  of  the  Province,  for  the  purposes  of,  and 
in  or  concerning  any  cause,  matter,  or  thing,  depending, 
or  in  any  wise  concerning  any  proceedings  to  be  had  in 
the  said  courts,  (h) 

(ix.)  By  a  Justice  of  the  Peace  : 

An  affidavit  could  not  be  administered  by  a  Justice  of 
the  Peace,  under  this  section,  at  a  place  beyond  which  his 
jurisdiction  as  a  magistrate  extends.  Hence,  a  Justice  of 
the  Peace  in  one  county  cannot  properly  administer  this 
affidavit  in  a  different  county,  (t) 

An  affirmation  can  be  administered  instead  of  an  oath, 
and  the  above  persons  have  full  power  and  authority  to 
take  the  same  and  certify  to  its  having  been  made,  (j ) 

Prior  to  84  Vic.  cap.  14,  sec.  4,  it  was  held  that  all 
affidavits  under  this  Act  were  useless  if  made  before  the 
mayor  of  a  foreign  town,  (k) 

It  will  be  observed  that  Rev.  Stat.  Ont.,  1887,  cap.  61, 
sec.  84,  specially  states  before  whom  affidavits  can  be 
taken,  when  made  in  the  Province  of  Quebec,  for  use  in 
Ontario;  but  a  notary  public  is  not  among  those  desig- 

(h)  R.  S.  O.  1887,  cap.  61,  sec.  34. 
(i)  R.  8.  O.  1887,  cap.  1,  sec.  8,  sub.-sec.  19. 
(j)  R.  S.  O.  1887,  cap.  1,  sec.  8  (18). 
(k)  DeForrest  v.  Bunnell,  15  U.  C.  Q.  B.  370. 
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nated.  Hence,  it  was  held,  (I)  that  an  affidavit  of  bona 
fides  under  this  Act  was  insufficient,  as  a  notary  public 
in  Quebec  had  no  power  to  administer  it. 

A  person  who  prepares  the  assignment  may  administer 
an  affidavit  under  this  Act  as  commissioner,  (m)  but  not 
so  if  he  be  the  mortgagee,  (n)  But  in  England  the  law  is 
different  and  tbe  witness  to  a  bill  of  sale  executed  there, 
cannot  make  the  affidavit  of  execution  before  his  partner,  (o) 
It  is  important  that  the  person  who  administers  the 
affidavit  should  not  neglect  to  subscribe  his  name  to 
the  jurat.  In  the  case  of  Nisbet  v.  Cook,  (p)  it  was 
decided  that  a  chattel  mortgage  was  invalid  as  against 
a  subsequent  execution  creditor,  on  account  of  the  signature 
of  the  commissioner  to  the  affidavit  of  bona  fides  being 
omitted,  even  though  it  was  so  omitted  through  inadvert- 
ence, and  although  it  was  satisfactorily  proved  that  the 
oath  was  in  fact  administered.  No  excuse  is  needed  for 
giving  in  full  the  judgment  delivered  by  the  learned  Chief 
Justice  of  the  Court  of  Appeal  in  that  case :  "  The  question 
presented  upon  this  appeal  is,  whether  the  appellant's 
chattel  mortgage  is  valid  against  a  subsequent  execution 
creditor.  The  only  objection  to  its  sufficiency  is,  that  the 
affidavit  of  bona  fides  has  not  the  name  of  the  Justice  of 
the  Peace  before  whom  it  was  sworn  subscribed  to  the 
jurat.  It  is  incontestibly  proved  that  the  oath  was  in  fact 
administered,  and  that  the  defect  arose  from  simple  inad- 
vertence. Both  the  learned  counsel  displayed  much  research 
in  collecting  the  cases  which  seemed  to  illustrate  the  point 
in  dispute,  there  being  no  reported  decision  directly  appli- 


(7)  Reynolds  v.  Williamson,  25  U.  C.  C.  P.  49. 
(to)  Noell  v.  Pell,  7  U.  C.  L.  J.  322,  Ch.  Champ.,  Draper. 

{n)  Beaman  v.  Whitney,  20  Me.  413 ;  Honmers  v.  Dole,  61  111.  307  ;  Wilson 
v.  Traer,  20  Iowa  231. 

(o)  Vernon  v.  Cooke,  Weekly  Notes,  July  5th,  1879. 
ip)  4  App.  R  200. 
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cable.    The  learned  Judge  in  the  Court  below  seemed  to  be 
of  opinion  that  perjury  could  not  be  assigned  upon  the 
document,  and   that   this   furnished   a  strong  argument 
against  its  sufficiency.     In  support  of  this  view,  the  respon- 
dent referred  to  the  observation  of  Lord  Justice  James  in 
ex  parte  Hayman,  7  Ch.  App.  488,  while   the  appellant 
relied  upon  the  undoubting  assent  given  by  Alderson,  B., 
in  Bill  v.  Baytnent,  8  M.  &  W.  817,  to  the  proposition  that 
perjury  may  equally  be  assigned  upon  the  affidavit,  although 
the  signature  to  the  jurat  is  omitted.     The  latter  opinion 
is  confirmed  by  the  judgment  of  the  court  of  common  pleas 
in  Regina  v.  Atkinson,  17  U.  C.  C.  P.  295.     But  we  do  not 
consider  this  to  be  an  adequate  or  satisfactory  test.    The 
real  question  is,  not  whether  perjury  could  be  assigned, 
but  whether  the  paper  filed  with  the  chattel  mortgage  is 
such  an  affidavit  as  the  statute  requires.     In  that  enquiry, 
due  regard  must  be  paid  to  the  objects  which  the  statute 
was  designed  to  effect,  and  the  mischiefs  it  was  intended  to 
remedy.    These  have  been  rendered  familiar  to  all  engaged 
in  the  study  and  practice  of  the  law  by  the  explanations  of 
the  courts  in  many  cases.    It  is  sufficient  here  to  say  that 
the  legislature  has  not  been  content  that  a  chattel  mort- 
gage should  be  merely  stamped  with  good  faith,  but  has 
required  the  mortgagee  to  pledge  his  oath  to  its  character. 
Still  further,  it  has  required  this  oath  to  be  recorded  in 
the  form  of  an  affidavit,  which  must  be  sworn  before  one  of 
certain  named  officers,  and  must  then  be  filed  along  with 
the  mortgage.     This  was  obviously  for  the  purpose  of 
enabling  creditors  to  satisfy  themselves,  not  merely  of  the 
existence  of  claims  against  the  goods  of  their  debtor,  but  of 
the  existence  of  a  statement  made  under  the  sanction  of  an 
oath  and  in  compliance  with  the  terms  of  the  statute.    To 
the  attainment  of  this  end,  it  seems  indispensable  that  it 
should  appear  that  the  affidavit  was  sworn  before  some 
officer  having  authority  to  administer  the  oath.    It  never 
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could  have  been  intended  that  the  creditor  should  be  left 
at  his  peril  to  assure  himself  by  extrinsic  evidence  of  the 
presence  or  absence  of  this  requisite.  A  paper  purporting 
to.be  an  affidavit,  but  not  authenticated  as  sworn,  is  quite 
consistent  with  the  supposition  that  at  the  last  moment 
the  mortgagee  had  shrunk  from  swearing  to  the  necessary 
statement.  We  have  not  overlooked  the  class  of  cases  in 
which  defects  in  affidavits  have  been  held  immaterial, 
because  the  object  of  giving  notice  had  been  secured  by 
the  actual  placing  of  the  instrument  on  record,  although 
in  strictness  it  should  not  have  been  received  by  the  officer. 
But  these  decisions  depend  upon  a  different  principle, 
which  is  not  applicable  here.  There,  the  policy  of  the  Act 
was  simply  to  give  to  all  persons  interested  notice  of  the 
existence  of  a  certain  instrument  affecting  property.  Here, 
as  we  have  already  indicated,  the  creditor  is  entitled  to 
more.  The  information  to  him  that  there  is  a  chattel 
mortgage  executed  by  his  debtor,  falls  far  short  of  that  to 
which  he  is  entitled  by  the  Act.  We  cannot  hold  that  such 
information  is  given,  when  he  finds  with  the  mortgage  a 
a  paper  which  does  not  appear  to  have  been  sworn  before 
any  recognized  authority,  or  sworn  at  all. 

"  It  is  quite  true  that  the  courts  have  uniformly  mani- 
fested a  great  reluctance  to  destroy  an  honest  security  on 
account  of  a  slip  or  omission.  We  may  regret  that  our 
decision  defeats  the  appellant's  just  claim,  but  we  feel  that 
to  support  it,  would  be  to  open  wide  the  door  to  a  palpable 
and  dangerous  mode  of  evading  the  salutary  provision  of 
the  statute.  What  has  in  this  case  been  the  result  of 
innocent  mistake,  might  in  another  be  the  offspring  of 
readiness  to  aid  in  the  commission  of  a  deliberate  fraud. 
It  is  not  sufficient  answer  to  urge,  that  the  absence  of  the 
commissioner's  name  would  invite  suspicion  and  provoke 
attack.  The  mortgagee  would  be  under  no  obligation  to 
famish  any  information,  and  it  would  be  highly  unreason- 
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able  and  unjust  to  force  the  creditor  either  to  undertake 
the  difficult  and  often  impossible  task  of  satisfying  himself 
that  it  was  not  really  secure,  or  to  enter  upon  a  suit  which 
would  be  liable  to  be  defeated  by  the  testimony  of  a  com- 
missioner of  whom  the  creditor  had  never  heard."  {q) 
Therefore  a  mortgage  not  on  file,  as  having  been  improperly 
completed,  in  so  far  as  the  signature  of  the  commissioner 
or  that  of  the  person  taking  the  affidavit  of  bona  fides  or 
execution,  is  not  notice  to  creditors  or  purchasers,  (r)  And 
so  a  paper  purporting  to  be  an  affidavit  and  not  authenti- 
cated as  sworn  is  consistent  with  the  theory  that  it  was 
not  sworn  to.  It  is  part  of  the  authentication  that  the 
word  "sworn  "  be  inserted  in  the  jurat,  and  therefore  it  is, 
that  the  omission  of  this  word  is  fatal  to  the  sufficiency  of 
the  affidavit  of  bona  fides,  (s)  If,  however,  in  point  of  fact 
the  affidavit  of  bona  fides  or  execution  is  sworn  to  before  a 
commissioner  or  other  officer,  authorized  to  administer  the 
affidavit ;  then,  if  such  officer's  signature  is  added  to  the 
jurat,  the  omission  to  add  words  showing  in  what  capacity 
the  affidavit  was  taken  by  such  officer,  is  not  a  fatal 
objection  to  the  affidavit,  (t)  such  an  objection  is  merely  a 
technical  one,  and  "  it  would  seem  that  if  the  party  he 
named  at  all,  the  court  may  examine  to  see  whether  he  is 
one  of  the  commissioners."  (u)  The  fact  that  the  depo- 
nent could  be  convicted  of  perjury  demonstrates  that  the 
omission  to  add  the  character  of  the  officer  is  not  fatal,  and, 
on  perjury  being  assigned,  proof  could  be  adduced,  shewing 
that  the  officer  was  competent  to  administer  the  oath,  (r) 

(q)  See  also  Hill  v.  Gilman,  39  N.  H.  88 ;  Becker  v.  Anderson,  11  Neb.  493. 

(r)  Frank  v.  Miner,  50  111.  444. 

(a)  Pallord  v.  Huntingdon,  16  C.  L.  J.  168. 

(t)  Cheney  v.  Courtois,  13  C.  B.  (N.S.)  634 ;  Hamilton  v.  Harrim,  46 
U.  C.  R.  127. 

(m)  Per  Lord  Abinger,  Burdekin  v.  Potter,  9M.&W.  13. 

(v)  Ex  parte  Johnson,  In  re  Chapman,  26  Ch.  D.  338. 
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It  is  against  the  policy  of  the  law  that  an  officer  should 
administer  an  oath  in  his  own  behalf,  hence  it  is  that  a 
mortgage  should  be  held  void  when  the  mortgagee  himself 
performs  the  office  of  commissioner,  (to) 

29«  (1)  This  Act  does  not  apply  to  mortgages  of  vessels  Act  not  to  ap- 
(2)  registered  under  the  provisions  of  any  Act  in  that  be- Lies  of  vessels 
half  (3).     R.  S.  O.  1887,  cap.  119,  sec.  25.  My  registered 

(1)  Throughout  all  the  statutes  relating  to  mortgages 
and  sales  of  personal  property,  there  has  been  a  provision 
excepting  therefrom  mortgages  of  vessels,  (a) 

(2)  This  section  has  a  much  wider  application  than  is 
implied  by  the  mere  words  it  contains.  Whatever  is  on 
board  a  vessel,  and  is  indispensably  necessary  for  the 
traffic  and  business  in  which  the  vessel  is  engaged,  consti- 
tutes a  part  of  the  vessel  herself,  and  falls  within  the  spirit 
and  intent  of  the  exception  made  by  this  section  10  the 
Chattle  Mortgage  Act.  If  it  should  be  held  otherwise  that 
nothing  is  considered  as  part  of  the  ship  "  which  is  not 
necessary  for  her  navigation  or  motion  on  the  water,  a 
door  would  be  opened  for  many  nice  questions,  and  much 
discussion  and  cavil."  It  was  held,  therefore,  that  a  mort- 
gage of  a  vessel,  with  all  her  apparel,  furniture,  etc.,  passed 
all  the  furniture,  glass,  crockery,  beds,  bedding,  plate, 
etc.,  etc.,  as  part  of  the  vessel,  and  that  the  mortgage  being 
of  a  registered  vessel  was  exempt  from  registry  under  the 
Chattel  Mortgage  Act,  (6)  but  articles  on  a  vessel  simply 
used  for  mere  amusement,  such,  e.g.m  as  a  piano,  could 
scarcely  be  held  as  passing  to  a  mortgagee  of  a  vessel  (c). 

(w)  Beaman  v.  Whitney,  20  Me.  413  ;  Honmers  v.  Dole,  61  IU.  307 ;  Wilson 
v.  Truer,  20  Iowa  231. 

(a)  12  Vic.  cap.  74,  sec.  6:  20  Vic.  cap.  3,  sec.  10 :  Con.  Stat.  U.  C. 
cap.  45,  sec.  15. 

(b)  Patton  v.  Foy,  9  U.  C.  C.  P.  512  :  see  Gale  v.  Lawrie,  5  B.  &  C.  156. 

(c)  St.  John  v.  Bullivant,  45  U.  C.  R.  614. 
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The  word  used  is  a  "  vessel."  In  the  Imperial  Act,  1878, 
the  word  "  ship"  is  used,  and  it  has  been  held  that  this  word 
does  not  mean  what  in  ship-building  is  technically  called 
a  ship,  for  that  would  confine  it  to  a  vessel  of  a  particular 
rig;  but  the  expression  must  include  whatever  in  popular 
language  is  called  a  ship.  So  it  is  that  under  this  Act  the 
word  "  vessel "  can  hardly  be  confined  to  what  is  techni- 
cally called  a  vessel.  At  any  rate  the  word  "  vessel"  has 
a  more  extended  meaning  than  the  word  "  ship,"  and 
includes  anything,  that  in  popular  language  is  called  a 
vessel.  Anything  beyond  a  mere  boat  is  ordinarily  called 
a  vessel ;  therefore  a  scow,  propelled  by  oars,  carrying  lum- 
ber or  other  goods  is  a  vessel  within  the  Act.  (d)  And  it  is 
very  doubtful  if  those  vessels  only  which  require  registra- 
tion under  the  Acts  relating  to  registration  of  vessels,  are 
meant  by  the  above  section,  (e)  see  also  ante  p.  285,  as  to  a 
mortgage  of  a  dump  barge  and  boat  being  within  the  Act. 

(d)  Gapp  v.  Bond,  L.  R.  19  Q.  B.  D.  200. 

(e)  See  Union  Bank  of  London  v.  Livanton,  L.  R.  3  C.  P.  D.  243. 


SCHEDULE  A. 
( Section  17  J 

FORM  OF  DISCHARGE  OF  MORTGAGE. 

lo  the  Clerk  of  the  Court  of  the  of 

1,  A.  B.,  of  do  certify  that 

has  satisfied  all  money  due  on,  or  to  grow  due  on  a 
certain  chattel  mortgage  made  by  to  > 

which  mortgage  bears  date  the  day  of  » 
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A.D.  ,  and  was  registered  (or  in  case  the  mortgage 

has  been  renewed  was  re-registered,)  in  the  office  of  the 
Clerk  of  the  Court  of  the  of  ,  on 

the  ,  A.D.  ,  as  No.         (here  mention  the  day 

and  date  of  registration  of  each  assignment  thereof,  arid  the 
names  of  the  parties,  or  mention  that  such  mortgage  has  not 
been  assigned,  as  the  fact  may  be) ;  and  that  I  am  the 
person  entitled  by  law  to  receive  the  money,  and  that  such 
mortgage  is  therefore  discharged. 

Witness  my  hand,  this  day  of  A.D 

One  witness  stating  residence) 

and  occupation.  I  A.B. 

K.  S.  0.  1877,  c.  119,  Sched. 


SCHEDULE   B. 

(Section  12.) 

Statement  exhibiting  the  interest  of  C.  D.  in  the  pro- 
perty mentioned  in  a  Chattel  Mortgage  dated  the 
day  of  18      ,  made  between  A.  B.,  of 

of  the  one  part,  and  C.  D.,  of  ,  of  the  other 

part,  and  filed  in  the  office  of  the  Clerk  of  the  Court 

of  the  of  ,  on  the  day  of  , 

18      ,  and  of  the  amount  due  for  principal  and  interest 
thereon,  and  of  all  payments  made  on  account  thereof. 

The  said  C.  D.  is  still  the  mortgagee  of  the  said 
property,  and  has  not  assigned  the  said  mortgage  (or  the 
said  E.  F.  is  the  assignee  of  the  said  mortgage  by  virtue 
of  an  assignment  thereof  from  the  said  C.  D.  to  him,  dated 
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the  day  of  ,  18       , )  (or  as  the  ca$e 

may  be.) 

No  payments  have  been  made  on  account  of  the  said 
mortgage  (or  the  following  payments,  and  no  other,  have 
been  made  on  account  of  the  said  mortgage  : 

1886,  January  1,  Cash  received §100  00) 

The  amount  still  due  for  principal  and  interest  on  the 
said  mortgage   is   the  sum  of  $  computed  as 

follows  :  [here  give  the  computation.] 

CD. 


County  of  |_  I,  of  the 

To  wit :  )  of  in  the  County 

of  the  Mortgagee  named  in   the  Chattel 

Mortgage  mentioned  in  the  foregoing  (or  annexed)  state- 
ment (or  assignee  of  the  Mortgagee  named  in 
the  Chattel  Mortgage  mentioned  in  the  foregoing  [or 
annexed]  statement,)  (as  the  case  may  be)  make  oath  and 
say: 

1.  That  the  foregoing  (or  annexed)  statement  is  true. 

2.  That  the  Chattel  Mortgage  mentioned  in  the  said 
statement  has  not  been  kept  on  foot  for  any  fraudulent 
purpose. 

Sworn  before  me  at  the\ 
of  in  the 

County  of  this  [ 

day  of  18 

43  Vic.  cap.  15,  Sched. 
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CHAPTER   96. 

An    Act  respecting  Voluntary  and  Fraudulent 
Conveyances. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  the  Province  of 
Ontario,  enacts  as  follows : — 

Fraudulent  Conveyance*. 

Sec.  3.  Whereas  by  the  first  and  second  clauses  of  the  Recital  of  ss. 

Act  passed  in  the  thirteenth  year  of  the  reign  ot  Her  1  and  2  of  13 

Majesty  Queen  Elizabeth,  it  is  enacted  as  follows  :  Ellz" c" 5» that 

4      J  ^  conveyances, 

"  For  the  avoiding  and  abolishing  of  feigned,  covinous  judgments, 
and  fraudulent  feoffments,  gifts,  grants,  alienations,  con-  *c-» to  hinder 
veyances,  bonds,  suits,   judgments  and    executions  moreor  ^rt™    h 
commonly  used  and  practised  in  these  days  than   hathYOid( 
been  seen  or  heard  of  heretofore,  which  feoffments,  gifts, 
grants,  alienations,  conveyances,  bonds,  suits,  judgments 
and  executions  have  been  and  are  devised  or  contrived  of 
malice,  fraud,  covin,  collusion  or  guile,  to  the  end,  purpose 
and  intent  to  delay,   hinder  and  defraud  creditors  and 
others    of   their   just   and   lawful  actions,    suits,    debts, 
accounts,  damages,    penalties,   forfeitures,  heriots,   mort- 
uaries and  reliefs,  not  only  to  the  let  or  hindrance  of  the 
due  course  and  execution  of  law  and  justice,  but  also  to  the 
overthrow  of  all  true  and  plain  dealing,  bargain  and  chevi- 
■ance    between    man  and  man,   without    the    which    no 
commonwealth  or  civil  society  can  be  maintained  or  con- 
tinued ;   all  and  every  feoffment,  gift,  grant,  alienation, 
bargain  and  conveyance  of  land,  tenements,  hereditaments, 

B.M.  83 
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goods  and  chattels,  or  of  any  of  them,  or  of  any  lease,  rent, 
common  or  other  profit  or  oharge  ont  of  the  same  lands, 
tenements,  hereditaments,  goods  and  chattels,  or  any  of 
them,  by  writing  or  otherwise,  and  all  and  every  bond, 
writ,  judgment  and  execution,  at  any  time  had  or  made 
since  the  beginning  of  the  Queen's  Majesty's  reign,  that  now 
is  or  at  any  time  hereafter  to  be  had  or  made  to  or  for  any 
intent  or  purpose  before  declared  or  expressed,  shall  be 
from  thenceforth  deemed  and  taken  only  as  against  that 
person  or  persons,  his  or  their  heirs,  successors,  executors, 
administrators  and  assigns,  and  every  of  them,  whose 
actions,  suits,  debts,  accounts,  damages,  penalties,  forfeit- 
ures, heriots,  mortuaries  and  reliefs,  by  such  guileful, 
covinous  or  fraudulent  devices  and  practices  as  is  aforesaid, 
are  or  shall  or  might  be  in  any  ways  disturbed,  hindered, 
delayed  or  defrauded,  to  be  clearly  and  utterly  void,  frus- 
trate and  of  none  effect,  any  pretense,  oolour,  feigned 
consideration,  expressing  of  use  or  any  other  matter  or 
thing  to  the  contrary  notwithstanding." 

And  whereas  it  is  also  by  the  sixth  clause  of  the  said  Act 
provided  and  enacted  as  follows : — 

Recital  of  s.  6,  "  This  Act  or  anything  herein  contained  shall  not  extend 
18  Eliz.  c.  5,  to  any  estate  or  interest  in  lands,  tenements,  hereditaments, 
*h*nld  **  ^ lea8e8'  J"611*8*  commons,  profits,  goods  or  chattels  had,  made, 
extend  to  any  o°nv©y©d  or  assured,  or  hereafter  to  be  had,  made,  conveyed 
interest  con-  or  assured,  which  estate  or  interest  is  or  shall  be  upon  good 
veyed  for  consideration  and  ftona  fide  lawfully  conveyed  or  assured  to 
good  to°b"*~  any  person  or  persons,  or  bodies  politic  or  corporate,  not 
fide,  without  having  at  the  time  of  such  conveyance  or  assurance  to  them 
notice  of  made  any  manner  of  notice  or  knowledge  of  such  covin, 

fraud.  fraud  or  collusion  as  is  aforesaid,  anything  before  men- 

tioned to  the  contrary  thereof  notwithstanding." 

And,  whereas,  there  are  doubts  as  to  the  true  construc- 
tion of  the  said  Act,  and  it  is  expedient  to  declare  the  true 
construction  of  the  same. 

Therefore  it  is  enacted  as  follows  :— 

Valuable  con-  I-  The  first  and  second  olaoses  of  the  said  Act  apply  to 
sideration  all  instruments  executed  to  the  end,  purpose  and  intent  in 
and  intent  to  tbe  ^  0lause  set  forth,  notwithstanding  that  the  same 
terest  shaU  may  **  executed  uP°n  a  valuable  consideration,  and  with 
not  alone 
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the  intention,  as  between  the  parties  to  the  same,  of  actu-  prevent  the 
ally  transferring  to  and  for  the  benefit  of  the  transferee,  Jj^^jJJ! . 
the  interest  expressed  to  be  thereby  transferred,  unless  the  j^  on'acqoi- 
same  is  protected  under  the  sixth  clause  of  the  said  Act  by  sition  bona 
reason  of  bona  fides  and  want  of  notice  or  knowledge  on  the  fide  without 
part  of  the  purchaser.  gjjjgj of 

2.  This  section  shall  not  apply  to  any  instrument  executed  Existing  in- 
before  the  second  day  of  Mareh,  1872.    K.  S.  0.  1877,  cap.  struments 
95,  sec.  13.  notaffected. 
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REVISED    STATUTES    ONTARIO,   1887. 

CHAPTER     124. 

An  Act  respecting  Assignments  and  Preferences 
by  Insolvent  Persons. 


Confessions  of  judgment.cognovits, 
etc.,  in  fraud  of  creditors  to 

BE  VOID,  S.  1. 

Assignments,  etc.,  in  fraud  of 
creditors  to  be  toid,  s.  2. 

Recovery  of  proceeds  where  pro- 
perty SOLD,  8.  8. 

Assignments  for  benefit  of  credi- 
tors, 88.  3,  4. 

How  claims  are  to  rank,  s.  5. 

Appointment  and  rights  of  as- 
signee, 88.  6,  7, 11. 

Assignments  to  take  precedence 
of  judgments,  8.  9. 


Amendment  by  Court,  8. 10. 
Notice  to  be  published,  ss.  12  (1,) 

13-15. 
Assignment  to  be  registered,  s. 
12  (2.)  14,  15. 
Meeting  of  creditors,  ss.  16, 17. 

Voting,  ss.  18. 19. 
Proof  of  claim,  8.  20. 
Accounts     to     be     prepared    bt 

assignee,  8.  21. 
Notice  of  dividend  sheet,  s.  22 
Set  off,  b.  23. 
Affdavits,  s.  24. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of   the  Legislative  Assembly  of   the  Province  of 
Ontario,  enacts  as  follows  : — 


Confessions 
or  warrants 
to  confess 
judgments 
given  by  in- 
solvents to 
defeat  or  de- 
lay creditors 
or  to  give  one 
preference 
over  the 
other  to  be 
void. 


I.  In  case  any  person,  being  at  the  time  in  insolvent 
circumstances,  or  unable  to  pay  his  debts  in  full,  or 
knowing  himself  to  be  on  the  eve  of  insolvency,  voluntarily 
or  by  collusion  with  a  creditor  or  creditors,  gives  a  confes- 
sion of  judgment,  cognovit  actionem  or  warrant  of  attorney 
to  confess  Judgment  with  intent,  in  giving  such  confession, 
cognovit  actionem  or  warrant  of  attorney  to  confess  judg- 
ment, to  defeat  or  delay  his  creditors  wholly  or  in  part  or 
with  intent  thereby  to  give  one  or  more  of  the  creditors  of 
any  such  person  a  preference  over  his  other  creditors,  or 
over  any  one  or  more  of  such  creditors,  every  such  confes- 
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sion,  cognovit  actionem  or  warrant  of  attorney  to  confess 
judgment,  shall  be  deemed  and  taken  to  be  null  and  void 
as  against  the  creditors  of  the  party  giving  the  same,  and 
shall  be  invalid  and  ineffectual  to  support  any  judgment  or 
writ  of  execution.    R.  S.  0. 1877,  cap.  118  sec.  1. 

2.  Every    gift,    conveyance,    assignment    or    transfer,  Gifts,  trans- 
delivery  over  or  payment  of  goods,  chattels  or  effects,  or  offers,  etc., 

bills,    bonds,  notes,    securities,  or    of    shares,   dividends,  ma"e  fY m" 

'  .  ,      .  ,.       solvents, 

premiums,  or  bonus  in  any  bank,  company  or  corporation,  which  defeat 

or  of   any  other  property,  real  or  personal,   made  by  a  or  prejudice 

person  at  a  time  when  he  is  in  insolvent  circumstances,  or  creditors,  to 

is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  be  vold- 

eve  of  insolvency,  with  intent  to  defeat,  delay  or  prejudice 

his  creditors,  or  to  give  to  any  one  or  more  of  them  a 

preference  over  his  other  creditors,  or  over   any  one,  or 

more  of  them,  or  which  has  such  effect,  shall  as  against 

them,  be  utterly  void.    48  Vic.  cap.  26,  sec.  2. 

8.  (1)  Nothing  in  the  preceding   section  shall  apply  to  Assignments 
any  assignment  made  to  the  sheriff  of  the  county  in  which  for  benefit  of 
the  debtor  resides  or  carries  on  business,  or  to  another.         ^^ 
assignee,  resident  within  the  Province  of  Ontario,  with  the  sales,  etc., 
consent  of  the  creditors  as  hereinafter  provided,  for  the  protected, 
purpose  of  paying  ratably  and  proportionately  and  without 
preference  or  priority  all  the  creditors  of  the  debtor  their 
just  debts ;  nor  to  any  bona  fide  sale  or  payment  made  in 
the  ordinary  course  of  trade  or  calling  to  innocent  purchas- 
ers or  parties  ;  nor  to  any  payment  of  money  to  a  creditor, 
nor  to  any  bona  hde  gift,  conveyance,  assignment,  transfer 
or  delivery  over  of  any  goods,  securities  or  property  of  any 
kind,  as  above  mentioned,  which  is  made  in  consideration 
of  any  present  actual  bona  fide  payment  in  money,  or  by 
way  of  security  for  any  present  actual  bona  fide  advance  of 
money,  or  which  is  made  in  consideration  of  any  present 
actual  bona  fide  sale  or  delivery  of  goods  or  other  property  ; 
provided  that   the   money  paid,  or  the    goods  or  other  Proviso 
property  sold  or    delivered  bear  a   fair    and    reasonable 
relative  value  to  the  consideration  therefor. 

(a)  In  case  of  a  valid  sale  of  goods,  securities  or  property, 
and  payment  or  transfer  of  the  consideration  or  part  thereof 
by  the  purchaser  to  a  creditor  of  the  vendor,  under  circum- 
stances   which  would  render    void  such  a   payment    or 
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transfer  by  the  debtor  personally  and  directly,  the  payment 
or  transfer,  even  though  valid  as  respects  the  purchaser, 
shall  be  void  as  respects  the  creditor  to  whom  the  same  if 
made.    48  Vic.  cap.  26,  sec.  3,  (1) ;  60  Vic.  19.  ss.  1,  2. 

(2)  Every  assignment  for  the  general  benefit  of  creditors, 
which  is  not  void  under  section  2  of  this  Act,  but  is  not 
made  to  the  sheriff,  nor  to  any  other  person  with  the  pie- 
scribed  consent  of  creditors,  shall  be  void  as  against  a 
subsequent  assignment  which  is  in  conformity  with  this 
Act.  and  shall  be  subject  in  other  respects  to  the  provisions 
of  this  Act  until  and  unless  a  subsequent  assignment  is 
executed  in  accordance  with  this  Act. 

(3)  In  case  a  payment  has  been  made  which  is  void  under 
this  Act,  and  any  valuable  security  was  given  up  in  con- 
sideration of  the  payment,  the  creditor  shall  be  entitled  to 
have  the  security  restored,  or  its  value  made  good  to  him 
before,  or  as  a  condition  of,  the  return  of  the  payment. 
60  Vic.  cap.  19,  sec.  3. 

Rev.  Stat.  W  Nothing  herein  contained  is  to  affect  the  Act  respecting 

cap.  127.  wages,  or  to  prevent  a  debtor  providing  for  payment  of 

wages  due  by  him  in  accordance  with  the  provisions  of  the 
said  Act.    Nor  shall  anything  herein  contained  affect  anjr 
payment  of  money  to  a  creditor,  where  such  creditor  by 
reason  or  on  account  of  such  payment,  has  lost  or  been 
deprived  of,  or  has  in  good  faith  given  up.  any  valid  security 
which  he  held  for  the  payment  of  the  debt  so  paid,  unless 
the  value  of  the  security  is  restored  to  the  creditor.    Nor 
Certain  as-     shall  anything  herein  contained  invalidate  a  security  given 
signments  to  to  a  creditor  for  a  pre-existing  debt,  where  by  reason  or  on 
vaUc1,  account  of  the  giving  of  the  security,  an  advance  in  money 

is  made  to  the  debtor  by  the  creditor,  in  the  bona  fide  belief 
that  the  advance  will  enable  the  debtor  to  continue  his  trade 
or  business,  and  to  pay  his  debts  in  full.  48  Vic.  cap.  26, 
sec.  3,  (2) ;  49  Vic.  cap.  25,  sec.  1. 

(5)  The  debtor  may,  in  the  first  place,  with  the  consent 
of  a  majority  of  his  creditors,  having  claims  of  9100  and 
upwards,  computed  according  to  the  provisions  of  section 
19,  make  a  general  assignment  for  the  benefit  of  his  cred- 
itors, to  some  person  other  than  the  sheriff  and  residing  in 
this  Province.  48  Vic.  cap.  26,  sec.  3,  (4) ;  50  Vic.  cap.  19. 
sec.  4. 
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4.  Every  assignment  made  under  this  Act,  for  the  gen-  Form  of  as- 
eral  benefit  of  creditors,  shall  be  valid  and  sufficient  if  it  is  signment  for 
in  the  words  following,  that  is  to  say,— all  my  personal  general  bene- 
property  whioh  may  be  seized  and  sold  under  execution,  J!®   ore<"" 
and  all  my  real  estate,  credits  and  effects,  or  if  it  is  in  words 
to  the  like  effect;  and  an  assignment  so  expressed  shall 
vest  in  the  assignee  all  the  real  and  personal  estate,  rights, 
property,  credits  and  effects,  whether  vested  or  contingent 
belonging  at  the  time  of  the  assignment  to  the  assignor, 
except  such  as  are  by  law  exempt  from  seizure  or  sale  under 
execution,  subject,  however,  as  regards  lands,  to  the  pro- 
visions of  the  registry  law  as  to  the  registration  of  the 
assignment.    48  Vic.  cap.  26,  sec.  4. 

6.  If  any  assignor  or  assignors  executing  an  assignment  How  claims 
under  this  Act  for  the  general  benefit  of  his  or  their  cred-  are  to  rank, 
itors  owes  or  owe,  debts  both  individually  and  as  a  member 
of  a  co-partnership,  or  as  a  member  of  two  different 
co-partnerships,  the  claims  shall  rank  first  upon  the  estate 
by  which  the  debts  they  represent  were  contracted,  and 
shall  only  rank  upon  the  other  [after  all  the  creditors  of 
that  other  have  been  paid  in  full.    48  Vic.  cap.  26,  sec.  5. 

6.  (1)  A  majority  in  number  and  value  of  the  creditors  Appointment 
who  have  proved  claims  to  the  amount  of  $100  or  upwards,  of  assignee, 
may  at  their  discretion  substitute  for  the  sheriff  a  person 
residing  in  the  county  in  which  the  debtor  resided,  or 
carried  on  business  at  the  time  of  the  assignment.  An 
assignee  may  also  be  removed,  and  another  assignee  may 
be  substituted,  or  an  additional  assignee  may  be  appointed 
by  a  Judge  of  the  High  Court,  or  of  the  County  Court 
where  the  assignment  is  registered.    48  Vic.  cap.  26,  sec.  6. 

(2)  Where  a  new  assignee  is  appointed  the  estate  shall  Estate  to  vest 
forthwith  vest  in  him  without  a  conveyance  or  transfer,  in  assignee. 
The  new  assignee  may  register  an  affidavit  of  his  appoint- 
ment in  the  office  in  which  the  original  assignment  was 
filed,  such  an  affidavit  may  also  be  registered  under  The 
Registry  Act.    The  registration  of  the  affidavit  under  The  Rev.  Stat. 
Registry  Act  shall  have  the  same  effect  as  the  registration  of  cap*  114. 
a  conveyance.    49  Vic.  cap.  25,  sec.  4. 

T.  (1)  Save  as  provided  in  the  next  succeeding  sub-  Bights  of 
section  the  assignee  shall  have  an  exclusive  right  of  suing  assignee, 
for  the  rescission  of  agreements,  deeds  and  instruments,  or 
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other  transactions  made  or  entered  into  in  fraud  of  cred- 
itors, or  made  or  entered  into  in  violation  of  this  Act 

(2)  If  at  any  time  any  creditor  desires  to  cause  any  pro- 
ceeding to  be  taken  which,  in  his  opinion,  would  be  for  the 
benefit  of  the  estate,  and  the  trustee  under  the  authority  of 
the  creditors  or  inspectors,  refuses  or  neglects  to  take  each 
proceeding,  after  being  duly  required  so  to  do,  the  creditor 
shall  have  the  right  to  obtain  an  order  of  the  judge  author- 
izing him  to  take  the  proceedings  in  the  name  of  the  trustee, 
but  at  his  own  expense  and  risk,  upon  such  terms  and  con- 
ditions as  to  indemnity  to  the  assignee,  as  the  judge  may 
prescribe,  and  thereupon  any  benefit  derived  from  the  pro- 
ceedings shall  belong  exclusively  to  the  creditor  instituting 
the  same  for  his  benefit,  but  if,  before  such  order  is  granted, 
the  assignee  shall  signify  to  the  judge  his  readiness  to 
institute  the  proceedings  for  the  benefit  of  the  creditors, 
the  order  shall  prescribe  the  time  within  which  he  shall  do 
so,  and  in  that  case  the  advantage  derived  from  the  pro- 
ceeding, if  instituted  within  such  time,  shall  appertain  to 
the  estate.    48  Vic.  cap.  26,  sec.  7. 

8-  If  the  person  to  whom  any  gift,  conveyance,  assign- 
ment, transfer,  delivery  or  payment  as  in  section  2  of  this 
Act  is  mentioned,  has  been  made  shall  have  sold  or  disposed 
of  the  property  which  was  the  subject  of  such  gift,  con?ey- 
ance,  assignment,  transfer,  delivery  or  payment,  or  any  part 
thereof,  the  moneys  or  other  proceeds  realized  therefor, 
may  be  seized  or  recovered  in  any  actions  under  the  last 
preceding  section  as  fully  and  effectually  as  the  property  if 
still  remaining  in  the  possession  or  control  of  such  person 
could  have  been  seized  or  recovered.    48  Yic.  cap.  26,  sec  8. 

Assignments      9«  Ajl  assignment  for  the  general  benefit  of  creditor! 
to  take  prece-  under  this  Act  shall  take  precedence  of  all  judgments  and 
denceof  judg-0f  au  executions  not  completely  executed  by  payment,  sub- 
executions      ^ect  to  *^e  ^en*  **  a,n^1  °*  an  exeoat*on  creditor  for  his  costs 
where  there  is  but  one  execution  in  the  sheriff's  hands,  or  to 
the  lien,  if  any,  of  the  creditor  for  his  costs  who  has  the 
first  execution  in  the  sheriff's  hands.    48  Vic.  cap.  26,  sec 
9  :  49  Vic.  cap.  25,  sec.  2. 

oFi!»sto?nt    I0*  No  *******&  flha11 *»  token  or  ff^ed  *>y ^y credit<>r 

ment  by         °'  any  mistake,  defect  or  imperfection  in  any  assignment 
court.  under  this  Act  for  the  general  benefit  of  creditors  if  the 
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same  can  be  amended  or  corrected,  and  if  there  be  any 
mistake,  defect  or  imperfection  therein  the  same  shall  be 
amended  by  any  judge  of  the  High  Court,  or  of  the  County 
Court  aforesaid,  on  application  of  any  creditor  of  the 
assignor,  or  of  the  assignee,  on  such  notice  being  given  to 
other  parties  concerned  as  the  judge  shall  think  reasonable, 
and  the  amendment,  when  made,  shall  have  relation  back 
to  the  date  of  the  said  assignment.    48  Vic.  cap.  26,  sec.  10. 

11.  (1;  The  assignee  shall   receive  such  remuneration  as  Remunera- 
ahall  be  voted  to  him  by  the  creditors  at  any  meeting  called  ^on  of 
for  the  purpose  after  the  first  dividend  sheet  has  been  pre-  a881Snee* 
pared,  or  by  the  inspectors,  in  case  of  the  creditors  failing 

to  provide  therefor,  subject  to  the  review  of  the  County 
Court  of  the  county  in  which  the  assignment  is  registered 
or  the  judge  thereof,  if  complained  of  by  the  assignee  or  any 
of  the  creditors.    48  Vic.  cap.  26,  sec.  11. 

(2)  In  case  no  remuneration  is  voted  to  the  assignee  by 
the  creditors,  or  the  inspectors,  the  amount  shall  be  fixed 
by  the  said  judge.    50  Vic.  cap.  19,  sec.  9. 

12.  (1)  No  assignment  made  for   the  general  benefit  of  jjq*.:^  0f  ag. 
creditors  under  this  Act  shall  be  within  the  operation  of  signment  to 
The  Act  respecting  mortgages  and  sales  of  personal  property ;  be  published, 
but  a  notice  of  the  assignment  shall,  as  soon  as  conveniently  -n        g+  + 
may  be,  be  published  at  least  once  in  the  Ontario  Gazette  and  cap,'  125. 

in  one  newspaper  at  the  least,  having  a  general  circulation 
in  the  county  in  which  the  property  assigned  is  situate,  not 
less  than  twice.  48  Vie.  cap.  26,  sec.  12  (1) :  49  Vic.  cap. 
25,  sec.  5. 

(2)  A  counterpart  or  copy  of  every  such  assignment  shall  Assignment 
also  within  five  days  from  the  execution  thereof  be  regis-  to  be  regis- 
tered, (together  with  an  affidavit  of  a  witness  thereto  of  the  tered. 
due  execution  of  the  assignment  or  of  the  due  execution  of 
the  assignment  of  which  the  copy  filed  purports  to  be  a 
copy),  in  the  office  of  the  clerk  of  the  county  court  of  the 
county  or  union  of  counties  where  the  assignor,  if  a  resident 
in  Ontario,  resides  at  the  time  of  the  execution  thereof,  or  if 
he  is  not  a  resident  then  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  or  union  of  counties  where  the 
personal  property  so  assigned  is  or  where  the  principal  part 
thereof  (in  case  the  same  includes  property  in  more  counties 
than  one)  is  at  the  time  of  the  execution  of  the  assignment ; 
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and  such  clerks  shall  file  all  such  instruments  presented  to 
them  respectively  for  that  purpose,  and  shall  endorse  thereon 
the  time  of  receiving  the  same  in  their  respective  offices,  and 
the  same  shall  be  kept  there  for  the  inspection  of  all  persons 
interested  therein.  The  said  clerks  respectively  shall 
number  and  enter  such  assignments,  and  be  entitled  to  the 
same  fees  for  services  in  the  same  manner  as  if  such  assign- 
ments had  been  registered  under  The  Act  respecting  Mortgage 
and  Sales  of  Personal  Property.    48  Vic.  cap.  26,  sec.  12  (2). 

(3)  In  provisional  judicial  districts,  and  territorial  dis- 
tricts, and  in  the  temporary  judicial  district  of  Nipissing, 
the  counterpart  or  copy  of  the  assignment  shall  be  filed  in 
the  same  office  and  within  the  same  time  respectively,  as 
mortgages  and  other  instruments  are  directed  to  be  filed  in' 
such  districts,  under  the  provisions  of  sections  21, 22  and 
23,  of  The  Act  respecting  Mortgages  and  Sales  of  Personal 
Property,  and  the  clerk  shall  perform  the  same  duties  and 
have  the  same  fees  as  clerks  acting  under  the  preceding  sab- 
section.    49  Vic.  cap.  25,  sec.  3. 

IS.  (1)  If  the  said  notice  is  not  published  in  the  regular 
number  of  the  Ontario  Gazette,  and  of  such  newspaper  as 
aforesaid,  which  shall  respectively  be  issued  first  after  five 
days  from  the  execution  of  the  assignment  by  the  assignor, 
or  if  the  assignment  is  not  registered  as  aforesaid  within 
five  days  from  the  execution  thereof,  the  assignor  shall  be 
liable  to  a  penalty  of  $25  for  each  and  every  day  which  shall 
pass  after  the  issue  of  the  number  of  the  newspaper  in 
which  the  notice  should  have  appeared  until  the  same  shall 
have  been  published  ;  and  a  like  penalty  for  each  and  every 
day  which  shall  pass  after  the  expiration  of  five  days  from 
the  execution  of  the  assignment  by  the  assignor  until  the 
same  shall  have  been  registered. 

(2)  The  assignee  is  to  be  subject  to  a  like  penalty  for  each 
and  every  day  which  shall  pass  after  the  expiration  of  five 
days  from  the  delivery  of  the  assignment  to  him,  or  of  five 
days  after  his  assent  thereto,  the  burden  of  proving  the  time 
of  such  delivery  or  assent  being  upon  the  assignee. 

(3)  Such  penalties  may  be  recovered  summarily  before  a 
judge  of  the  High  Court,  or  of  the  County  Court  of  the 
county  in  which  the  assignment  ought  to  be  published  or 
registered ;  one-half  of  the  penalty  shall  go  to  the  party 
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suing,  and  the  other  half  for  the  benefit  of  the  estate  of  the 
assignor.    48  Vio.  cap.  26,  seo.  13. 

(4)  In  case  of  an  assignment  to  the  sheriff,  he  shall  not  be  Liability  of 
liable  for  any  of  the  penalties  imposed  in  this  section,  unless  sheriff, 
he  has  been  paid  or  tendered  the  cost  of  advertising  and 
registering  the  assignment,  nor  shall  he  be  compelled  to  act 
under  assignment  until  his  costs  in  that  behalf  are  paid  or 
tendered  to  him.    50  Vic.  cap.  19,  sec.  10. 

14.     In  case  the  assignment  be  not  registered,  and  notice  Compelling 
thereof  published,  an  application  may  be  made  by  any  one  publication 
interested  in  the  assignment  to  a  judge  of  the  High  Court,  and  registra- 
or  of  the  county  court  aforesaid,  to  compel  the  publication 
and  registration  thereof;  and  the  judge  shall  make  his  order 
in  that  behalf,  and  with  or  without  costs,  or  upon  the 
payment  of  costs  by  such  person  as  he  may  in  his  discretion 

direct  to  pay  the  same.    48  Vic.  cap.  26,  sec.  14. 

Assignment 
18.     The  omission  to  publish  or  register  as  aforesaid,  or  not  invali- 
any  irregularity  in  the  publication  or  registration,  shall  dated  by 
not  invalidate  the  assignment.    48  Vic.  cap.  26,  seo  15.  ^ush^tc 

16.  It  shall  be  the  duty  of  the  assignee  to  immediately  Assignee  to 
inform  himself,  by  reference  to  the  debtor  and  his  records  call  meeting 
of  account,  of  the  names  and  residences  of  the  debtor's  of  creditors, 
creditors,  and  within  five  days  from  the  date  of  assignment 

to  convene  a  meeting  of  the  creditors  for  the  appointment 
of  inspectors  and  the  giving  of  directions  with  reference  to 
the  disposal  of  the  estate,  by  mailing  prepaid  and  registered 
to  every  creditor  known  to  him,  a  circular  calling  a  meeting 
of  creditors  to  be  held  in  his  office  or  other  convenient  place 
to  be  named  in  the  notices  not  later  than  twelve  days  after 
the  mailing  of  such  notice,  and  by  advertisement  in  the 
Ontario  Gazette ;  and  all  other  meetings  to  be  held  shall  be 
called  in  like  manner.    48  Vic.  cap.  26,  sec.  16. 

17.  (1)  In  case  of    a  request    in  writing  signed  by  a  Meeting  of 
majority  of  the  creditors  having  claims  duly  proved  of  $100  creditors  by 
and  upwards,   computed    according  to  the   provisions  of  request  of 
section  19  of  this  Act,  it  shall  be  the  duty  of  the  assignee  j£*[°rifty 
within  two  days  after  receiving  such  request,  to  call  a 

meeting  of  the  creditors  at  a  time  not  later  than  twelve  days 
after  the  assignee  receives  the  request.  In  case  of  default 
the  assignee  shall  be  liable  to  a  penalty  of  925  for  every  day 
after  the  expiration  of  the  time  limited  for  the  calling  of  the 
meeting  until  the  meeting  is  called.    50  Vic.  cap.  19,  sec.  8. 
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Judge  to  give  (2)  In  case  a  sufficient  number  of  creditors  do  not  attend 
directions  in  the  meeting  mentioned  in  section  16  of  this  Act,  or  fail  to 
case  creoi  -  g.ye  ^i^^iQjjg  ^th.  reference  to  the  disposal  of  the  estate, 
attend.  *ne  judge  of  the  county  court  may  give  all  necessary  direc- 

tions in  that  behalf.    50  Vic.  cap.  19,  sec.  11. 

Voting  at  ^-  ^  any  meeting  of  creditors  the  creditors  may  vote  in 

meeting.  person,  or  by  proxy  authorized  in  writing,  bnt  no  creditor 

whose  vote  is  disputed  shall  be  entitled  to  vote  until  he  has 
filed  with  the  assignee  an  affidavit  in  proof  of  his  claim 
stating  the  amount  and  nature  thereof.  48  Vic.  cap.  26, 
sec.  17. 

Scale  of  ■"••  M  Subject  to  the  provisions  of  section  6,  all  qnes- 

votes.  tions  discussed  at  meetings  of  creditors  shall  be  decided  by 

the  majority  of  votes,  and  for  such  purpose  the  votes  of 

creditors  shall  be  calculated  as  follows  : 

For  every  claim  of  or  over  $100,  and  not  exceeding  1200, 
one  vote. 

For  every  claim  of  or  over  1200,  and  not  exceeding  1500, 
two  votes. 

For  every  claim  of  or  over  1500,  and  not  exceeding  |1,000, 
three  votes. 

For  every  additional  91,000,  or  fraction  thereof,  one  vote. 

(2)  No  person  shall  be  entitled  to  vote  on  a  claim 
acquired  after  the  assignment  unless  the  entire  claim  is 
acquired,  but  this  shall  not  apply  to  persons  acquiring  notes, 
bills  or  other  securities  upon  which  they  are  liable. 

(3)  In  case  of  a  tie  the  assignee,  or  if  there  are  two 
assignees,  then  the  assignee  appointed  by  the  creditors,  or 
by  the  judge,  if  none  has  been  appointed  by  the  creditors, 
shall  have  a  casting  vote.    48  Vic.  cap.  26,  sec.  18  (1-3). 

(4)  Every  creditor  in  his  proof  of  claim  shall  state 
whether  he  holds  any  security  for  his  claim  or  any  part 
thereof ;  and  if  such  security  is  on  the  estate  of  the  debtor, 
or  on  the  estate  of  a  third  party  for  whom  such  debtor  is 
only  secondarily  liable,  he  shall  put  a  specified  valne  thereon 
and  the  assignee  under  the  authority  of  the  creditors  may 
either  consent  to  the  right  of  the  creditor  to  rank  for  the 
claim  after  deducting  such  valuation,  or  he  may  require 
from  the  creditor  an  assignment  of  the  security  at  an 
advance  of  ten  per  cent,  upon  the  specified  value  to  be  paid 
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out  of  the  estate  as  soon  as  the  assignee  has  realized  such 
security  :  and  in  such  case  the  difference  between  the  value 
at  which  the  security  is  retained  and  the  amount  of  the 
gross  claim  of  the  creditor  shall  be  the  amount  for  which  he 
shall  rank  and  vote  in  respect  of  the  estate.  48  Vic. 
cap.  26,  sec.  18  (4) ;  50  Vic.  cap.  19,  sec.  o. 

(5)  If  a  creditor  holds  a  claim  based  upon  negotiable 
instruments  upon  which  the  debtor  is  only  indirectly  or 
secondarily  liable,  and  which  is  not  mature  or  exigible,  such 
creditor  shall  be  considered  to  hold  security  within  the 
meaning  of  this  section,  and  shall  put  a  value  on  the 
liability  of  the  party  primarily  liable  thereon  as  being  his 
security  for  the  payment  thereof;  but  after  the  maturity  of 
such  liability  and  its  non-payment,  he  shall  be  entitled  to 
amend  and  revalue  his  claim.    48  Vic.  cap.  26,  sec.  18  (5) . 

20.  (1)  Every  person  claiming  to  be  entitled  to  rank  on  Proof  of 
the  estate  assigned  shall  furnish  to  the  assignee  particulars  claim, 
of  his  claim  proved  by  affidavit  and  such  vouchers  as  the 
nature  of  the  case  admits  of.    48  Vic.  cap.  26,  sec.  19  (1). 

(2)  In  case  a  person  claiming  to  be  entitled  to  rank  on  the 
estate  assigned,  does  not  within  a  reasonable  time  after 
receiving  notice  of  the  assignment  and  of  the  name  and 
address  of  the  assignee,  furnish  to  the  assignee  satisfactory 
proofs  of  his  claim  as  provided  by  this  and  the  preceding 
sections  of  this  Act,  the  judge  of  the  county  court  of  the 
county  wherein  the  debtor  at  the  time  of  making  the  assign- 
ment resided  or  carried  on  business,  may,  upon  a  summary 
application  by  the  assignee  or  by  any  other  person  interested 
in  the  debtor's  estate  (of  which  application  at  least  three 
day's  notice  shall  be  given  to  the  person  alleged  to  have 
made  default  in  proving  a  claim  as  aforesaid),  order  that 
unless  the  claim  be  proved  to  the  satisfaction  of  the  judge 
within  a  time  to  be  limited  by  the  order,  the  person  so 
making  default  shall  no  longer  be  deemed  a  creditor  of  the 
estate  assigned,  and  shall  be  wholly  barred  of  any  right  to 
share  in  the  proceeds  thereof;  and  if  the  claim  is  not  so 
proved  within  the  time  so  limited,  or  within  such  further 
time  as  the  said  judge  may  by  subsequent  order  allow,  the 
same  shall  be  wholly  barred,  and  the  assignee  shall  be  at 
liberty  to  distribute  the  proceeds  of  the  estate  as  if  no  such 
claim  existed,  but  without  prejudice  to  the  liability  of  the 
debtor  therefor.    60  Vic.  cap.  19,  sec.  6,  part. 
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(3)  The  preoeding  sub-section  is  not  intended  to  interfere 
with  the  proteTtion  afforded  to  assignees,  by  section  56  of 
The  Act  respecting  Trustees  and  Executors,  and  the  Adminis- 
tration of  Estates.    60  Vic.  cap.  19,  sec.  6,  part. 

(4)  A  person  whose  claim  has  not  accrued  due  shall  never- 
theless be  entitled  tojprove  under  the  assignment  and  vote 
at  meetings  of  creditors,  but  in  [ascertaining  the  amount  of 
any  such  claim  a  deduction  for  interest  shall  be  made  for 
the  time  which  has  to  run  until  the  claim  becomes  due.  48 
Vic.  cap.  26,  sec.  19  (2). 

(5)  At  any  time  after  the  assignee  receives  from  any 
person  claiming  to  be  entitled  to  rank  on  the  estate,  proof  of 
his  claim,  notice  of  contestation  of  the  claim  may  be  served 
by  the  assignee  upon  the  claimant.  Within  thirty  days 
after  the  receipt  of  the  notice,  or  such  further  time  as  a 
judge  of  the  county  court  of  the  county  in  which  the  assign- 
ment is  registered  may  on  application  allow,  an  action  shall 
be  brought  by  the  claimant  against  the  assignee  to  establish 
the  claim,  and  a  copy  of  the  writ  in  the  action  served  on  the 
assignee ;  and  in  default  of  such  action  being  brought  and 
writ  served  within  the  time  aforesaid,  the  claim  to  rank  on 
the  estate  shall  be  for  ever  barred. 

(a)  The  notioe  by  the  assignee  shall  contain  the  name  and 
place  of  business  of  one  of  the  solicitors  of  the  Supreme 
Court  of  Judicature  for  Ontario,  upon  whom  service  of  the 
writ  may  be  made ;  and  service  upon  such  solicitor  shall  be 
deemed  sufficient  service  of  the  writ.    50  Vic.  cap.  19,  sec.  7. 

21.  Upon  the  expiration  of  one  month  from  the  first 
meeting  of  creditors,  or  as  soon  as  may  be  after  the  expira- 
tion of  such  period  and  afterwards  from  time  to  time  at 
intervals  of  not  more  than  three  months,  the  assignee  shall 
prepare  and  keep  constantly  accessible  to  the  creditors, 
accounts  and  statements  of  his  doings  as  such  assignee,  and 
of  the  position  of  the  estate ;  and  he  shall  declare  dividends 
of  the  estate  whenever  the  amount  of  money  in  his  hands 
will  justify  a  division  thereof,  and  also  whenever  he  is 
required  by  the  inspectors.    49  Vic.  cap.  25,  sec.  6. 

22.  So  soon  as  a  dividend  sheet  is  prepared,  notioe  thereof 
shall  be  given  by  letter  posted  to  each  creditor,  inclosing  an 
abstract  of  receipts  and  disbursements,  showing  what  inter- 
est has  been  received  by  him  for  moneys  in  his  hands,  together 
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with  a  copy  of  the  dividend  sheet,  noting  thereon  the  claims 
objected  to,  and  stating  whether  any  reservation  has  or  has 
not  been  made  therefor ;  and  after  the  expiry  of  eight  days 
from  the  day  of  mailing  such  notice,  abstract  and  dividend 
sheet  as  aforesaid,  dividends  on  all  claims  not  objected  to 
within  that  period  shall  be  paid.    49  Vic.  cap.  25,  seo.  7. 

23.  The  law  of  set-off  shall  apply  to  all  claims  made  Set  off. 
against  the  estate  and  also  to  all  actions  instituted  by  the 
assignee  for  the  recovery  of  debts  dne  to  the  assignor,  in  the 
same  manner  and  to  the  same  extent  as  if  the  assignor  were 
plaintiff  or  defendant,  as  the  case  may  be,  except  in  so  far 

as  any  claim  for  set-off  shall  be  affected  by  the  provisions 
of  this  or  any  other  Act  respecting  frauds  or  fraudulent  pre- 
ferences.   48  Vic.  cap.  26,  sec.  20. 

24.  Any  affidavit  authorized,  or  required,  under  this  Act  Affidavits. 
may  be  sworn  before  any  person  authorized  to  administer 
affidavits  in  the  High  Court,  or  before  a  justice  of  the  Peace, 

or,  if  sworn  out  of  Ontario,  before  a  notary  public.  48  Vic. 
cap.  26,  sec.  21. 
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CHAPTER    64. 

An   Act   respecting    Execution. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative    Assembly  of    the   Province  of 
Ontario,  enacts  as  follows : — 

(2)  Interest  of  a  mortgagor  in  goods  mortgaged. 

The  interest       '^*    ^n    anv    w"t'    precept    or    warrant   of    execution 

of  a  mortga-  against  goods  and  chattels,  the  sheriff  or  other  officer  to 

gor  in  goods   whom  the  same  is  directed  may  seize  and  sell  the  interest 

m      hi?    Id    or  e<lll^y  °*  redemption  in  any  goods  or  chattels,  including 

in  execution,  leasehold  interests  in  any  lands  of  the  party  against  whom 

the  writ  has  issued,  and  such  sale  shall  convey  whatever 

interest  the  mortgagor  had  in  such  goods  and  chattels  at  the 

time  of  the  seizure.    B.  S.  O.  1877,  cap.  66,  sec.  27. 

(3)  Money  and  Securities. 

Sheriff  may       17.    The    sheriff    or   other    officer    having   the  execu- 

seize  money   tion  of  any  writ  of  fieri  facia*  against  goods  sued  ont  of 

and  secun-     either  Qf  ^  superior  Courts  of  Common  Law,  or  ont  of  any 

money.  county  court,  or  of  any  precept  made  in  pursuance  thereof, 

shall  seize  any  money  or  bank  notes  (including  any  surplus 

of  a  former  execution  against  the  debtor)  and  any  cheques, 

bills  of  exchange,    promissory    notes,    bonds,    mortgages, 

specialties  or  other  securities  for  money,  belonging  to  the 

person  against  whose  effects  the  writ  of  fieri  facias  has 

issued,  and  shall  pay  or  deliver  to  the  party  who  sued,  out 

Money  seized  the  execution,  any  money  or  bank   notes  so  seized,  or  a 

%,*  *£?£-*,  efficient  part  thereof,  and  shall  hold  any  such  cheques,  bills 
over  to  party  e  .  ,-,.,.  *v*» 

taking  out  the  °*  exchange,  promissory  notes,  bonds,  specialties  or  otner 

execution.       securities  for  money,  as  a  security  or  securities  for  the 
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amount  by  the  writ  and  endorsement  thereon  directed  to  be 
levied,  or  so  much  thereof  as  has  not  been  otherwise  levied 
or  raised,  and  such  sheriff  or  other  officer  may  sue  in  his 
own  name  for  the  recovery  of  the  sums  secured  thereby, 
when  the  time  of  payment  thereof  has  arrived.  R.  S.  O. 
1877,  cap.  66,  sec.  28. 

18.  The  payment  to  such  sheriff  or  other  officer  by  the  Payment 
party  liable  on  any  such  cheque,  bill  of  exchange,  prom  is-  thereon  to 
sory  note,  bond,  specialty  or  other  security,  with  or  without  *°e    yl1 
suit,  or  the  recovery  and  levying  execution  against  the 
party  so  liable,  shall  discharge  him  to  the  extent  of  such 
payment  or  of  such  recovery  and  levy  in  execution,  (as  the 
case  may  be)  from  his  liability  on  any  such  cheque,  bill  of 
exchange,  promissory  note,  bond,  specialty  or  other  security. 
R.  S.  O.  1877,  cap.  66,  sec.  29. 


B.M.  84 
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REVISED  STATUTES    OF   ONTARIO,  1887. 

CHAPTER    100. 

An  Act  respecting  the   Law  and   Transfer  ot 
Property. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  assembly    of    the    Province  of 
Ontario,  enacts  as  follows : 

Fraud*  on  Sale*  and  Mortgages. 

Punishment       37.   If   any  seller  or    mortgagor  of   land,  or  of  any 
of  vendor  or  chattels,  real  or  personal,  or  cho$et  in  action,  conveyed  or 
f10  frfl^?'      ^signed  to  a  purchaser  or  mortgagee,  or  the  solicitor  or 
lent  conceal-  ft€ent  °*  anv  Bucn  seller  or  mortgagor,  conceals  any  settle- 
ment of  ment,  deed,  will  or  other  instrument  material  to  the  title, 
deeds,  etc.,  or  or  any  incumbrance,  from  the  purchaser  or  the  mortgagee, 
falsifying        or  foigjfieg  anv  pedigree  upon  which  the  title  depends  or 
Imp?  Acts       mAy  depend,  in  order  to  induce  him  to  accept  the  title 
22-23  Vic.        offered  or  produced  to  him,  with  intent  in  any  of  such  case* 
cap.  35,  sec.    to  defraud,  shall,  in  addition  to  any  criminal  liability  be 
24  ;  and  23-24  may  thereby  incur,  be  liable  to  an  action  for  damages  at  the 
gefc  *g            '    suit  of  the  purchaser  or  mortgagee,  or  those  claiming  under 
the  purchaser  or  mortgagee,  for  any  loss  sustained  by  them 
or  either  or  any  of  them,  in  consequence  of  the  settlement, 
deed,  will,  or  other  instrument  or  encumbrance  so  conoealed, 
or  of  any  claim  made  by  any  person  under  such  pedigree, 
but  whose  right  was  concealed  by  the  falsification  of  snch 
pedigree ;  and  in  estimating  such  damages  where  the  estate 
is  recovered  from  such  purchaser  or  mortgagee,  or  from 
those  claiming  under  the  purchaser  or  mortgagee,  regard 
shall  be  had  to  any  expenditure  by  them,  or  either  or  any  of 
them,  in  improvements  on  the  land.     R.  S.  0. 1877,  cap.  96, 
sec.  18. 
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CHAPTER    164. 

An  Act  respecting  Larceny  and  Similar  Offences. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada, 
enacts  as  follows  : — 

I.  Every  one  who,  being  a  seller  or  mortgagor  of  land,  or  Concealment 
of  any  chattel,  real  or  personal,  or  chose  in  action,  or  the  of  deeds,  etc., 
solicitor  or  agent  of  any  such  seller  or  mortgagor,  and  °.r  falsifica- 
having  been  served  with  a  written  demand  of  an  abstract  of  ™"*  bv^ 
title  by  or  on  behalf  of  the  purchaser  or  mortgagee  before  vendor  or 
the  completion  of  the  purchase  or  mortgage,  conceals  any  mortgagor, 
settlement  deed,  will,  or  other  instrument,  material  to  the 
title,  or  incumbrance,  from  such  purchaser  or  mortgagee, 
or  falsifies  any  pedigree  upon  which  the  title  depends,  with 
intent  to  defraud  and  in  order  to  induce  him  to  accept  the 
title  offered  or  produced  to  him,  is  guilty  of  a  misdemeanour 
and  liable  to  a  fine,  or  to  two  years'  imprisonment,  or  to 
both. 

2.  No  prosecution  for  any  Buch  offence  shall  be  com. 
menced  without  the  consent  of  the  Attorney- General  of  the 
province  with-in  which  the  offence  is  committed,  given  after 
previous  notice  to  the  person  intended  to  be  prosecuted,  of 
the  application  to  the  Attorney- General  for  leave  to 
prosecute. 

3.  Nothing  in  this  section,  and  no  proceeding,  conviction 
or  judgment  had  or  taken  thereon,  shall  prevent,  lessen  or 
impeach  any  remedy  which  any  person  aggrieved  by  any 
each  offence  would  otherwise  have  had.  29  Vic.  (Can.),  cap. 
28,  sec.  20,  part. 
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CONSOLIDATED   STATUTES  OF  MANITOBA. 

CHAPTER  49. 

An   Act   respecting   the   Mortgaging  and  Selling 
of  Personal  Property. 


Mortgage — 
Mortgage  a  conveyance  in  the 
nature  of  a  mortgage,  with  affi- 
davit of  execution  and  bona 
fides  to  be  filed  within  six  days 
from  execution,  sec.l. 
Mortgage  to  be  null  and  void  as 
against  creditors  and  subse- 
quent purchasers  and  mort- 
gagees in  good  faith  unless  filed, 
sec.  2. 

Sales— 
Sales  to  be  in  writing  unless 
accompanied  by  immediate  de- 
livery and  followed  by  actual 
and  continued  change  of  pos- 
session, unless  the  instrument 
of  conveyance,  with  affidavit 
of  execution  and  6011a  fides  be 
filed  within  six  days  from  the 
execution,  sec.  3. 

Provisions  respecting    agreement 
tor  future  advances,  boc.  4. 


The  instrument  to  contain  fall 
description  of  goods,  etc.,  sec. 
5. 

Where  to  be  filed,  sec.  6. 

Clerk  to  endorse  day  of  filing  and 
to  number  and  enter  in  *  book, 
sec.  7. 
Mortgage  filed  to  cease  to  be 
valid,  unless  renewed  within 
thirty  days  before  the  expira- 
tion of  two  years,  sec.  8. 

Affidavits — before  whom  mat  bi 
■worn,  sec  9. 

Sheriff  or  other  officer  mat  seize 
and  sell  on  writ,  equity  ofbe- 
demption  £n  goods,  etc.,  s6c 

10. 

Copy  of  original,  a  copy  thereof 
to  be  received  in  evidence  as 
to  endorsements  thereon,  s6c 

11. 

Fees  of  clerk,  sec.  12. 
Act  may  be  cited  as  '*  The  Chattel 
Mortgage  Act,"  sec.  13. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of  Manitoba,  enacts  as 
follows : 

Mortgage. 

Mortgage  I-  W  Every  mortgage  or  conveyance  intended  to  operate 

and  affidavit  as  a  mortgage  (2)  of  goods  and  chattels  (3)  hereafter  made 
Si  Jua^f  i?  m  the  ^rovince  °'  Manitoba,  (4)  which  is  not  accompanied 
in  six  llays  by  an  immediate  delivery,  and  followed  by  an  actual  and 
from  execu-  continued  change  of  possession  of  the  things  mortgaged,  (5) 
tion.  or  a  true  copy  thereof,  (6)  shall,  within  six  days  from  the 
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execution  thereof,  (7)  be  filed  (8)  as  hereinafter  provided 
together  with  an  affidavit  of  a  subscribing  witness  (9)  thereto 
of  the  due  execution  of  such  mortgage  or  conveyance,  or  of 
the  due  execution  of  the  mortgage  or  conveyance  of  which 
the  copy  filed  purports  to  be  a  copy,  (10)  and  also  with  the 
affidavit  of  the  mortgagee  (11)  or  his  agent,  (12)  that  the 
mortgagor  therein  named  is  justly  and  truly  indebted  to 
the  mortgagee  in  the  sum  mentioned  in  the  mortgage,  (13) 
that  it  was  executed  in  good  faith  and  for  the  express  pur- 
pose of  securing  the  payment  of  money  justly  due  or 
accruing  due,  (14)  and  not  for  the  purpose  of  protecting  the 
goods  and  chattels  (15)  mentioned  therein  against  the  cred- 
itors of  the  mortgagor,  (16)  or  of  preventing  the  creditors  of 
such  mortgagor  from  obtaining  payment  of  any  claim 
against  him,  (17)  and  every  such  mortgage  or  conveyance 
shall  operate  and  take  effect  upon,  from  and  after  the  day 
and  time  of  execution  thereof.  (18)  38  Vic.  cap.  17,  sec.  1. 

(1)  This  statute  apparently  is  framed  after  E.  S.  0.  cap. 
119.  (a) 

In  many  particulars  there  is  not  a  verbatim  similarity 
between  the  statutes  of  the  sister  provinces,  yet,  the  legis- 
lation of  each  province,  so  far  practically  agrees,  that  the 
author  ventures  to  refer  the  Manitoban  practitioner  to  the 
annotation  of  the  Ontario  Act,  (b)  believing,  at  least 
hoping,  that  there  he  will  find  much  that  is  applicable  to 
the  law  of  his  province,  and  much  that  will  be  of  service  to 
him  in  his  search  for  precedents. 

(2)  See  note  (2),  ante  p.  284. 

(3)  See  note  (8),  ante  p.  294  ;  and  also  chapter  on  goods 
and  chattels,  ante,  p.  81 :  To  what  there  is  found  may  be 
added,  upon  the  subject  of  fixtures,  that  the  tendency  of 
the  later  cases  has  been  to  the  effect  that  the  intention  of 
the  parties  was  to  be  considered,  and,  therefore,  that  as 
between  a  party  claiming  machinery  in  a  planing  mill, 

(a)  Now  R.  S.  O.,  1887,  chap.  125  :  see  ante  p.  283. 

(b)  Beginning  at  page  283,  ante. 
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under  a  bire  and  sale  receipt,  and  another  claiming  the 
same  under  a  mortgage  of  the  realty  from  the  purchaser 
under  the  same  receipt,  such  machinery  is  personalty,  (c) 

(4)  See  note  (4),  ante  p.  296,  and  also  chapter  on  "  the 
law  of  the  place  of  contract/'  ante  p.  196. 

(5)  It  will  be  observed  that  the  words  "  which  is  not 
accompanied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  things 
mortgaged,"  differ  slightly  from  the  corresponding  words  in 
the  Ontario  Act.  The  variance  consists  in  the  words  "  and 
followed  by  "  being  omitted  from  the  latter  statute.  The 
words  are  to  be  found  in  the  early  Act,  (d)  but  when  the 
law  of  Upper  Canada  concerning  mortgages  and  sales  of 
personal  property  was  amended,  and  the  statutes  then  in 
force  (e)  repealed,  these  words  were  omitted,  and  since  then 
do  not  appear  in  any  subsequent  Ontario  statute  on  the 
subject.  It  is  presumed  their  insertion  does  not  alter  the 
legal  meaning  or  effect  of  the  sentence  from  that  given  to 
the  corresponding  words  in  the  Ontario  Act."  (/)  The 
"  immediate  delivery  "  and  "  the  actual  change  of  posses- 
sion "  are  intended  to  be  simultaneous.  The  change  of 
possession  is  the  consequence  of  the  immediate  delivery, 
but  both  are  one  and  the  same  manual  Act.  The  con- 
junctive "  and  "  after  the  word  "  delivery  "  applies  the 
word  "  accompanied "  to  both  manual  Acts,  hence  the 
words  "  and  followed  by  "  may  be  treated  as  surplusage 
and  unnecessary. 

(6)  See  note  (6),  ante  p.  815. 

(c)  Waterout  Engine  Workt  Co.  v.  Henry,  1  Man.  L.  Rep.  86. 

(d)  12  Vic  cap.  74. 

(e)  20  Vic.  cap.  3. 

( /)  See  note  (5),  ante  p.  297,  et  p.  805. 
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(7)  This  section  has  here  been  amended  and,  in  place  of 
the  words  "shall  within  six  days  from  the  execution 
thereof "  must  now  be  read  the  word  "may."  (g)  The 
section  was  further  amended  by  striking  out  the  second  last 
word  of  the  section,  and  in  lieu  thereof  reading  the  word 
"  filing,"  (h)  and  by  the  pame  statute  still  further  amended 
by  adding  at  the  end  of  the  section  the  words  "  and  not 
before  as  against  execution  creditors  of  the  mortgagor,  and 
as  against  purchasers  or  mortgagees  in  good  faith  for 
valuable  consideration." 

The  effect  of  the  amendments  thus  made,  is  that  since 
the  2nd  of  May,  1885,  instruments  under  the  Act  could  be, 
and  can  be  still,  filed  at  any  time,  and  take  effect,  not  from 
the  time  of  execution,  but  from  the  time  of  filing  and  not 
before  such  latter  time,  as  against  execution  creditors  of  the 
mortgagor  and  as  against  purchasers  or  mortgagees  in  good 
faith  for  valuable  consideration. 

Herein  exists  a  marked  difference  between  the  statutes  of 
the  Provinces  of  Ontario  and  Manitoba,  the  latter  Province 
seems  to  have  returned  to  the  law,  as  it  existed  under  the 
earlier  Upper  Canada  Statutes,  (i)  It  is  not  within  the 
author's  province  to  discuss  the  wisdom  of  Manitoba's 
legislative  change :  but  if  the  object  of  this  kind  of  legisla- 
tion is  that  which  has  been  given  to  it — the  prevention  of 
frauds  by  secret  bills  of  sale  or  mortgages — that  object 
cannot  well  be  attained  by  legislation  which  enables  a 
person,  whose  chattel  property  is  encumbered,  all  the 
while  to  hold  himself  out,  or  to  be  held  out,  as  the 
owner  thereof,  free  from  encumbrance,  until  it  becomes 
absolutely  necessary  that  the  encumbrance  should  be  filed, 
to  protect  it  against  a  coming  execution. 

(g)  48  Yio.  cap.  35,  sec.  1  Man. 
(h)  48  Vic.  cap.  85,  sec.  1  Man. 

(0  12  Vic.  cap.  74 :  13  &  14  Vic.  cap.  62 :  see  CarscalUn  v.  Moodie, 
15  U.  C.  Q.  B.  92,  ante  p.  318. 


Digitized  by 


Google 


586  BARRON   ON   MORTGAGES,    STC. 

(8)  See  ante  note  (8),  p.  321,  note  (3),  p.  353,  and  note 
(5),  p.  412. 

(9)  See  ante  note  (9),  p.  821  and  324. 

(10)  See  ante  note  (10),  p.  328. 

(11)  See  ante  note  (11),  p.  328,  also  note  (1),  p.  333  ante, 
and  p.  886,  note  (2).  It  will  be  observed  that  the  words 
of  an  amendment  made  to  the  Ontario  Act  do  not  appear 
at  this  part  of  this  section.  By  express  legislation  power 
was  granted  to  one  of  several  mortgagees  to  make  the 
affidavit.  Whether  such  legislation  was  really  necessary 
for  the  purpose  appears  doubtful,  because  prior  thereto,  the 
point  was  raised,  and  it  was  decided  that  when  a  bill  of 
sale  was  made  to  two  jointly  and  filed  on  an  affidavit  of 
bona  fides  made  by  one,  that  the  affidavit  was  still 
sufficient,  (j) 

(12)  See  ante  p.  829,  note  (12),  and  note  (8),  p.  887.  It 
will  there  be  noticed  that  the  agent  or  local  manager  of  a 
banking  institution  cannot  himself,  under  the  Ontario 
Chattel  Mortgage  Act,  make  the  affidavit  of  bona  fides  on  a 
mortgage  to  a  bank  for  a  debt  due  such  bank.  But  the 
Manitoba  Act  does  not  appear  to  be  so  stringent  in  this 
respect,  and,  therefore,  thereunder,  a  manager  of  the 
branch  of  an  incorporated  bank  to  which  a  chattel  mort- 
gage is  made  for  a  debt  due  the  bank  at  that  branch  is  an 
authorized  agent  to  make  the  affidavit  of  bona  fides,  (k) 

(18)  See  ante  p.  889,  note  (5),  and  p.  888,  note  (4). 

(14)  See  ante  p.  344,  note  (6),  p.  348. 

(15)  See  ante  p.  348,  note  (7),  and  ante  p.  31. 

( j)  McLeod  v.  Fortune,  19  U.  C.  Q.  B.  98 :  Severn  v.  Clarke,  80  U.  C.  C. 
P.  363. 

(k)  Ont.  Bank  v.  Miner,  Armour  Man.  Rep.,  Temp.  Wood,  167. 
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(16)  See  ante  p.  849,  note  (8). 

(17)  See  ante  p.  850,  note  (9),  and  p.  408,  note  (11). 

While  the  practitioner  is  referred  to  these  pages,  he 
must  be  reminded  that,  under  this  statute,  there  is  direct 
authority  against  the  law  as  there  to  be  found.  It  has 
been  held  that  a  chattel  mortgage  is  good,  though  the  word 
"  him  "  be  omitted  at  the  conclusion  of  the  affidavit  of 
bona  fides ;  (I)  but  it  does  not  appear  that  the  Ontario 
authorities  on  this  point  were  cited  before  the  learned  Chief 
Justice  of  the  Manitoba  Bench,  (m) 

(18)  See  ante  p.  850.  By  the  amendment  made  by  48 
Vic.  cap.  85,  sec.  1,  Man.,  the  concluding  portion  of  this 
section  is  no  longer  law.  (n) 

2.  (1)  In  case  each  mortgage  or  conveyance  and  affidavits  Mortgage  to 

be  not  filed  as  herein  provided,  the  mortgage  or  conveyance  be  null 

iinlftflR  filftd 
shall  be  absolutely  null  and  void  as  against  creditors  of  the 

mortgagor,  and  against  subsequent  purchasers  or  mortgagees 

in  good  faith  for  valuable  consideration    without  actual 

notice.    3S  Vic.  cap.  17,  sec.  2. 

(1)  This  section  has  been  repealed,  (a) 

S.  Every  sale  (1)  of  goods  and  chattels  (2)  hereinafter  Sales  to  be 
made  in  the  Province  of  Manitoba,  (3)  not  accompanied  by  m  writing. 
an  immediate  delivery  and  followed  by  an  actual  and 
continued  change  of  possession  (4)  of  the  goods  and  chattels 
sold,  Bhall  be  in  writing,  (5)  and  such  writing  shall  be  a 
conveyance  under  the  provision  of  this  Act  (6)  and  shall  be 
accompanied  (7)  by  an  affidavit  of  a  subscribing  witness 
thereto  of  the  due  execution  thereof  (8)  and  an  affidavit  of 
the  bargainee  (9)  or  his  agent  (10)  that  the  sale  is  bona  fide 
and  for  valuable  consideration  (11)  as  set  forth  in  the  said 

(Q  Ont.  Bank  v.  Miner,  Armour's  Man.  Rep.,  Temp,  Wood,  p.  162. 
(m)  Re  Andrews,  2  App.  R.  24,  et  ante  p.  350. 
(n)  See  $wpra  note  (7),  and  pott, 
(a)  48  Vic.  cap.  35,  sec.  2. 
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conveyance  and  not  for  the  purpose  of  holding  or  entbling 
the  bargainee  to  hold  the  goods  mentioned  therein  as  against 
the  creditors  of  the  bargainor  (12)  and  each  conveyance  and 
affidavits  shall  be  filed,  as  hereinafter  provided,  (13)  within 
tix  days  from  the  execution  thereof,  (14)  otherwise  the  sale 
shall  be  absolutely  void  (15)  as  against  (1$)  the  creditors  of 
the  bargainor,  (17)  and  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith  (18)  for  valuable  consideration  (19) 
without  actual  notice.  (20)    38  Vic.  cap.  17,  sec.  3. 

(1)  See  ante  p.  868,  note  (1). 

(2)  For  what  are  goods  and  chattels,  see  ante  chapter  on 
"  Goods  and  Chattels,  "  pp.  31,  86,  and  p.  294. 

(8)  See  ante  p.  296,  note  (4),  and  Chap.  VIII.,  p.  196. 

(4)  See  ante  p.  297,  note  (5). 

(5)  See  ante  p.  874,  note  (4). 

(6)  See  ante  p.  874,  note  (5). 

(7)  See  ante  p.  822,  note  (9). 

(8)  See  ante  p.  874,  note  (7).  It  will  here  be  observed 
that  this  section  necessitates  the  witness  being  a  sub- 
scribing witness.  In  this  respect  the  Manitoba  law 
differs  from  the  Ontario  law. 

(9)  See  ante  p.  875,  note  (8),  and  ante  p.  828. 

(10)  This  section  does  not  require  any  written  authority 
to  the  agent,  (a) 

(11)  See  ante  p.  876,  note  (10).  While  under  the 
Ontario  Act  a  good  consideration  will  be  sufficient  to 
sustain  a  bill  of  sale,  under  the  above  section  the  consid- 
eration must  be  a  valuable  one.  The  consideration  of 
natural  love  and  affection  which  a  parent  has  for  his  child 
or  one  has  for  any  of  his  relatives,  being  a  good  considera- 
te See  ante  p.  375,  note  (9) ;  also  p.  329,  note  (12). 
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tion,  will  not  suffice  under  this  section  to  support  a  bill  of 
sale,  (b) 

(12)  See  ante  p.  878,  note'  (11). 

(18)  See  ante  p.  378,  note  (12). 

(14)  Tbis  section  must  now  read  with  the  italicised 
words  "  within  six  days  from  the  execution  thereof79  omitted. 
By  48  Vic.  cap.  85,  sec.  8,  the  amendment  was  made  by 
striking  out  these  words,  thus  making  the  law  of  filing 
bills  of  sale  accord  with  that  of  filing  mortgages,  as 
settled  by  the  same  amending  statute.     See  ante. 

The  word  "  filed "  is  here  used,  while  in  the  Ontario 
Act  the  word  "  registered  "  is  used,  (c) 

(15)  See  ante  p.  854. 

(16)  See  ante  p.  855,  note  (5). 

(17)  See  ante  p.  857,  note  (6) :  p.  878,  note  (11). 

(18)  See  ante  p.  868,  note  (7)  and  section  5,  ante  p.  881, 
note  (14). 

(19)  See  ante,  pp.  72,  82,  et  sequitur. 

(20)  Are  not  these  words  unnecessary  when  the  words 
"good  faith  "  are  employed  for  the  purpose  of  defining  the 
character  of  the  subsequent  purchaser  or  mortgagee? 
Can  such  a  one  have  actual  notice  and  yet  be  a  purchaser 
in  good  faith.  Actual  notice  of  a  void  mortgage  would 
not  be  actual  notice  under  the  Act  sufficient  to  prevent  the 
interest  of  a  purchaser  or  subsequent  mortgagee  prevailing 
over  that  of  the  mortgagee.  Such  a  purchaser  or  mortgagee 
would  still  be  a  purchaser  or  mortgagee  in  "good  faith," 
hence  the  two  terms  in  "  good  faith  "  and  "  without  actual 
notice,"  in  the  sense  in  which  they  are  used  in  this  section, 
suggests  to  the  author  that  they  are  synonymous,  (d) 

(b)  See  ante  p.  72,  et  teq.,  p.  81,  Cases  cited:  Wms.  Per.  Prop.,  8th 
Ed.  p.  79-80. 

(c)  See  ante  p.  321,  note  (8) :  p.  353,  note  (3),  p.  412  note  (5). 

(d)  See  ante  p.  363,  note  (7). 
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Agreement 
for  future 
advance. 


4.  (1)  In  case  of  an  agreement  for  future  advances,  (?) 
for  the  purpose  of  enabling  the  borrower  to  enter  into  and 
carry  on  business  with  such  advances,  (3)  the  time  of  repay- 
ment thereof  not  being  longer  than  two  years  from  the 
making  of  the  agreement,  and  in  case  of  a  mortgage  of  goods 
and  chattels  for  securing  the  mortgagee  repayment  of  such 
advances,  or  in  case  of  a  mortgage  of  goods  and  chattels  for 
securing  the  mortgagee  against  the  indorsement  of  any  bills 
or  promissory  notes,  or  any  other  liability  by  him  incurred 
for  the  mortgagor,  not  extending  for  a  longer  period  than 
two  years  from  the  date  of  such  mortgage,  (4)  and  in  case 
the  mortgage  is  executed  in  good  faith  (5)  and  seta  forth 
fully,  by  recital  or  otherwise,  the  terms,  nature  and  effect  of 
the  agreement,  (6)  and  the  amount  of  liability  intended  to 
be  created,  (7)  and  in  case  such  mortgage  is  accompanied  by 
the  affidavit  of  a  subscribing  witness,  (8)  thereto  of  the  due 
execution  thereof,  and  by  the  affidavit  of  the  mortgagee,  (9) 
or  his  agent,  (10)  stating  that  the  mortgage  truly  sete  forth 
the  agreement  entered  into  between  the  parties  thereto,  and 
truly  states  the  extent  of  the  liability  intended  to  be  created 
by  such  agreement  and  covered  by  such  mortgage,  and  that 
such  mortgage  is  executed  in  good  faith  and  for  the  express 
purpose    of    securing  the   mortgagee    repayment  of  his 
advances,  or  against  the  payment  of  the  amount  of  his 
liability  for  the  mortgagor  as  the  case  may  be,  and  not  for 
the  purpose  of  securing  the  goods  and  chattels  mentioned 
therein  against  the  creditors  of  the  mortgagor,  nor  to  prevent 
such  creditors  from  recovering  any  claims  which  they  may 
have  against  such  mortgagor,  (11)  and  in  case  such  mortgage 
is  filed  within  tix  day$  after  execution  (12)  as  hereinafter 
provided,  the  same  shall  be  as  valid  and  binding  as  mort- 
gages mentioned  in  the  first  section  of  this  Act.  (13)  88  Vic. 
cap.  17,  sec.  4. 


(1)  See  ante  p.  882,  note  (1). 

(2)  See  ante  p.  382,  note  (2). 
(8)  See  ante  p.  888,  note  (8). 

(4)  See  ante  p.  884,  note  (4). 

(5)  See  ante  p.  74,  et  p.  876,  note  (10). 

(6)  See  ante  p.  899,  note  (6). 

(7)  See  ante  p.  401,  note  (7). 
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(8)  See  ante  p.  824,  and  section  1  supra,  note  (9),  p.  821. 

(9)  See  ante  section  1,  note  (9),  p.  822 ;    section  2,  p. 
888,  note  (1),  et  seq. 

(10)  See  ante  p.  402,  note  (9),  et  p.  875,  note  (9),  and  p. 
829,  note  (12). 

(11)  See  ante  p.  408,  note  (11). 

(12)  This  section  must  now  be  read  without  the  use  of 
the  words  "  within  six  days  after  execution."  By  44  Vic. 
cap.  11,  sec.  68,  this  section  was  first  amended  by  striking 
out  the  word  "  six,"  and  substituting  therefor  the  word 
"  ten."  Then  by  48  Vic.  cap.  35,  sec.  4,  this  section  as  so 
amended  was  again  amended  by  eliminating  entirely  the 
words  "  within  ten  days  after  execution."  (a) 

(18)     See  ante  p.  405,  note  (12). 

6.  (1)  All  instruments  mentioned  in' this  Act,  (2)  whether  Instrument 
for  the  sale  or  mortgage  of   goods  and  chatties  (3)  shaU  *°  ,?°?tam. 
contain  such  sufficient  and  fuU  description  (4)  thereof  that  ^        scrip  - 
the  same  may  be  thereby  readily  and  easily  known  and 
distinguished.     85  Vic.  cap.  17,  sec.  5. 


(1)  See  ante  p.  481,  note  (1). 

(2)  See  ante  p.  481,  note  (2). 
(8)  See  ante  p.  482,  note  (8). 
(4)  See  ante  p.  482,  note  (4). 


6.  The  instruments  mentioned  in  the  preceding  sections  Were  filed, 
of  this  Act  shall  be  filed  (1)  with  the  clerk  of  the  county 
court  in  the  county  where  the  said  goods  and  chattels  are 
situated,  (2)  and  such  clerk  of  the  county  court  (3)  shall  file 
all  such  instruments  presented  to  him  for  that  purpose,  (4) 
and  shall  endorse  thereon  the  time  of  receiving  the  same  in 
his  office  (5)  and  the  same  shall  be  kept  there  for  the  inspec- 
tion of  all  persons  interested  therein,  or  intending  or  desir- 
ing to  acquire  any  interest  in  all  or  any  portion  of  the  pro- 
perty covered  thereby.  (6)    40  Vic.  cap.  28,  sec.  1. 


(a)  See  pott,  and  ante  p.  535. 
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(1)  It  will  be  observed  that  throughout  the  entire  Act 
the  word  "  filed  "  is  substituted  by  the  word  "  registered" 
wherever  the  latter  word  is  used  in  the  Ontario  Act.  See 
ante  p.  408,  note  (2). 

(2)  See  ante  p.  411,  note  (8). 

(3)  See  ante  p.  412,  note  (4). 

(4)  See  ante  p.  412,  note  (5). 

(5)  See  ante  p.  418,  note  (6). 

(6)  See  ante  p.  415,  note  (7). 


Clerk  to  7.  The  said  olerk  of  the  county  court  shall  number  every 

number  in-  gucn  instrument  or  copy  filed  in  his  office,  and  shall  enter 
s  men  '  in  alphabetical  order,  in  books  to  be  provided  by  him,  the 
name  of  all  the  parties  to  such  instruments,  with  the 
numbers  endorsed  thereon  opposite  to  each  name,  and  such 
entry  shall  be  repeated  alphabetically  under  the  name  of 
every  party  thereto.  (1)  38  Vic.  cap.  17,  sec.  7;  40  Vic. 
cap.  28,  sec.  2. 

(1)  See  ante  p.  416,  sec.  9,  foot  note  (1). 

Mortgages  6*  (1)  Every  mortgage  or  copy  thereof  filed  in  pursuance 
filed  cease  to  0f  this  Act  (2)  shall  cease  to  be  valid  (3)  as  against  the 
asainst  snb-  crea^*°rfl  (4)  °*  *ne  persons  making  the  same,  and  as  against 
sequent  pur-  subsequent  purchasers  or  mortgagees  in  good  faith  (5)  for 
chaser  after  valuable  consideration  (6)  after  the  expiration  of  two  years 
expiration  of  f,.om  fae  fi^g  thereof,  (7)  unless  within  thirty  days  next 
two  vears 
unless  with-  VTece^^  *ne  expiration  of  the  said  term  of  two  years,  (8)  a 

in  thirty        true  °°Py  of  such  mortgage,  (11)  together  with  a  statement 

days  of  expi-  exhibiting  the  interest  of  the  mortgagee  (12)  in  the  property 

ration,  *        claimed  by  virtue  thereof,  and  a  full   statement  of  the 

with  clerk      amoun*  8*iN  °^ue  f°r  principal  and  interest  thereon,  and  of 

all  payments  made  on  account  thereof,  be  again  filed  in  the 

said  office  of  the  clerk  of  the  county  court  (13)  with  an 

affidavit  of  the  mortgagee  or  his  agent,  (14)  stating  that 

such  statement  is  true,  and  that  the  said  mortgage  has  not 

been  kept  on  foot  for  any  fraudulent  purpose.  (15)    38  Vic. 

cap.  17,  sec.  8 :  40  Vic.  cap.  28,  sec.  3. 

(1)  See  ante  p.  428,  note  (1). 
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(2)  See  ante  p.  424,  note  (2). 

(3)  See  ante  p.  427,  note  (3). 

(4)  See  ante  p.  427,  note  (4). 

(5)  See  ante  p.  428,  note  (5). 

(6)  See  ante  p.  480,  note  (6). 

(7)  See  ante  p.  480,  note  (7). 

(8)  See  ante  p.  482,  note  (8). 

(11)  A  true  and  correct  copy  of  the  mortgage  must 
be  refiled.  Where  the  original  mortgage  had  no  sub- 
scribing witness,  and  in  the  copy  filed  the  name  of 
the  person  who  made  the  affidavit  was  inserted  as  a 
witness,  the  variance  was  held  not  to  be  material,  (a) 
When  there  is  a  simple  impossibility  of  deception,  or  mis- 
leading by  reason  of  a  slip  in  the  copying,  as  when  the  copy 
filed  gave  the  date  of  the  mortgage  on  the  13th  March, 
1877,  instead  of  1876,  it  was  held  immaterial,  (b)  and  an 
immaterial  variation  between  a  chattel  mortgage  and  the 
copy  subsequently  filed,  does  not  invalidate  the  filing.  Nor 
does  a  mistake  in  the  number  of  the  lot,  where  the  chattels 
were,  nor  writing  in  the  copy  "  Montgomery,"  for  "  Mon- 
gomery  "  in  the  original  mortgage,  nor  copying  "  he  "  for 
"  him,"  or  "  they  "  for  "  them,"  or  inserting  in  the  copy 
"  his,"  when  it  was  not  in  the  original,  or  omitting  the 
word  "  the "  when  it  was  in  the  original,  (c)  But  any 
deviation  in  the  copy  from  the  original,  which  "  ascribes  to 
the  mortgage  a  different  legal  effect,  or  operation,  or  which 
has  the  effect  of  ascribing  a  different  effect  to  the  original, 
from  what  the  original  bears,"  is  such  a  want  of  compliance 
with  the  Act  as  will  vitiate  the  refiling,  (d)  as  where  the 

(a)  Armstrong  v.  Ausman.  11  U.  C.  Q.  B.  498. 

(b)  Sloan  v.  Maughan,  3  App.  R.  222. 

(c)  Walker  v.  Nilet,  18  Gr.  210:  Armstrong  v.  Ausman>  11  U.  C.  Q.  B. 
498. 

(d)  Walker  v.  Nile*,  18  Gr.  210. 
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copy  was  for  $600,  and  the  original  mortgage  was  for  $500, 
tbe  intended  copy  is  of  no  effect,  and  the  refiling  is  void  as 
against  creditors,  (e)  And  the  statute  being  silent  as  to 
whether  the  affidavit  of  execution  should  be  copied  and 
refiled  with  a  copy  of  the  mortgage,  it  has  been  held,  that 
it  is  not  necessary  that  the  affidavit  of  execution  should  be 
repeated,  or  any  copy  of  it  filed,  on  the  refiling  of  a  mort- 
gage- (/)  A  similar  provision  to  this  section  is  found  in 
an  Act  of  the  legislature  of  the  state  of  New  York,  and 
other  states  of  the  union,  and  there  it  has  been  held  that 
refiling  the  original  mortgage  with  the  statement  required 
by  the  Act  is  a  sufficient  compliance  with  tbe  statute,  (g) 

(12)  See  ante  p.  435. 

(13)  See  ante  p.  439,  note  (11). 

(14)  See  ante  p.  440. 

(15)  See  ante  p.  441,  note  (18). 

Affidavits.  9.  All  affidavits  and  affirmations  required  by  this  Act  may 

be  taken  and  administered  by  any  judge  or  commissioner  of 
the  court  of  Queen's  Bench  or  notary  public,  (1)  in  the 
Province  of  Manitoba,  provided  that  in  case  such  affidavit 
or  affirmation  be  taken  and  administered  by  a  notary  public 
the  same  shall  be  certified  under  his  official  seal.  38.  Vic. 
cap.  17,  sec.  9. 

(1)  This  section  has  been  amended  so  as  to  empower  any 
justice  of  the  peace  to  take  and  administer  affidavits  under 
the  Act.  (a) 

Sheriff  may  10.  (1)  On  any  writ  of  execution  against  goods  and 
seize  on  writ,  battels,  the  sheriff  or  other  officer,  to  whom  such  writ  is 
directed,  or  who  may  have  the  execution  of  such  writ,  may 
seize  and  sell  the  interest  or  equity  of  redemption  in  any 
goods  and  chattels  of  the  party  against  whom  such  writ  has 
issued,  and  such  sale  shall  be  held  to  convey  whatever 
interest  the  mortgagor  had  in  such  goods  and  chattels  at  the 
time  of  the  seizure.  (2)    38  Vic.  cap.  17,  sec.  10. 

(e)  Ely  v.  Carnley,  19  N.  Y.  496. 
(/)  Beaty  v.  Fowler,  10  U  C.  Q.  B.  382. 

\g)  Pain  v.  Mtuon,  7  Ohio,  S.  198 ;  Stockham  v.  AUard,  4  T.  A  C.  279. 
(a)  48  Vic.  cap.  34,  sec.  8. 
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(1)  See  ante  Chap.  XIII,  p.  251. 

(2)  See  ante  Chap.  XII,  p.  284. 

11.  (1)  A  copy  of  any  original  instrument,  or  of  a  copy  Copy  filed  to 
thereof,  filed  under  the  provision  of  this  Act,  (2)  including  **  received 
any  statement  made  in  pursuance  of  this  Act,  certified  hy  a^J^^ir^Q 
the  clerk  of  the  county  court,  under  the  seal  of  the  court,  (3)  endorsement 
shall  be  received  in  evidence  in  all  courts,  (4)  but  only  of  of  clerk. 

the  fact  that  such  instrument  or  copy  and  statement  were 
received  and  filed  according  to  the  endorsement  of  the  clerk 
of  the  county  court  thereon,  and  of  no  other  fact ;  and  in  all 
cases  the  original  endorsement  by  the  said  clerk,  made  in 
pursuance  of  this  Act,  upon  any  such  instrument  or  copy, 
shall  be  received  in  evidence  only  of  the  facts  stated  in  such 
endorsement.    38  Vic.  cap.  17,  sec.  11. 

(1)  See  ante  p.  449,  note  (1). 

(2)  See  ante  p.  450,  note  (2). 

(8)  See  ante  p.  815,  note  (6).   For  form  of  certificate,  see 
ante  p.  451. 

(4)  See  ante  p.  451,  note  (4). 

12.  For  services  under  this  Act,  the  clerk  aforesaid  shall 
be  entitled  to  receive  the  following  fees : 

(1)  For  filing  each  instrument  and  affidavit,  and  for  enter- 
ing the  same  in  a  book  as  aforesaid  fifty  cents. 

(2)  For  searching  each  paper  twenty -five  cents ;  and 

(3)  For  copies  of  any  document  with  certificate  thereof, 
filed  under  this  Act  fifteen  cents  for  every  hundred  words. 
38  Vic.  cap.  17,  sec  12. 

18.  This  Act  may  be  cited  as  "  The  Chattel  Mortgage 
Act." 


B.M.  85 
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CHAPTER     ii. 

An  Act  to  Amend  certain  of  the  Acts  forming 
parts  of  the  Consolidated  Statutes  of  Mani- 
toba. 

(44  Vie.,  cap.  11.) 

[Assented  to  25th  May,  188L] 


C.  S.  M.,  63.  (1)  Section  four  of  the  Consolidated   Statutes  of 

cap.  49,  Manitoba,  cap.  49,  is  hereby  amended  by  striking  oat  the 

amended.       word  ,t  six„  in  the  twenty-eighth  line  thereof  and  substi- 
tuting therefor  the  word  "  ten." 

(1)  This  amendment  has,  by  subsequent  legislation,  (a) 
been  rendered  inoperative.  The  law  now  is  that  instru- 
ments to  be  filed  under  the  Act,  may  be  filed  at  any  time 
prior  to  the  moment,  when  the  rights  of  others  protected 
by  the  Act  have  been  acquired  (see  ante  p.  535) 

(a)  48  Vic,  oap.  85,  sec.  1. 
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CHAPTER     34. 
An  Act  to  Amend  the  Chattel  Mortgage  Act. 

(46  and  47  Vic.  eap.  34.) 

[Assented  to  7th  July,  1883.] 


HER  Majesty,  by  and  with  the  advice  and  consent  of  Preamble, 
the  Legislative  Assembly  of  the  Province  of  Mani- 
toba, enacts  as  follows : 

I.  Chapter  forty-nine  (1)  of  the  Consolidated  Statutes  of  Chattel 
Manitoba,  entitled  "  An  Act  respecting  the  Mortgaging  and  mortgage, 
Selling  of  Personal  Property  "  is  hereby  amended  by  adding   ?w    *V 
thereto  the  following  *«  any  mortgage  of  goods  and  chattels 
registered  or  filed,  under  the  provision  of  this  Act,  (2)  may  C.  S.  M. 
be  discharged  or  partially  discharged,  (3)  by  filing  in  the  caP-  4$ 
office  in  which  the  said  mortgage  is  registered  or  filed,  ftamendetl- 
certificate  signed  by  the  said  mortgagee,  his  executors  or 
administrators,  (4)  or  by  his  or  their  assignee  under  an 
assignment  or  assignments,  filed  as  hereinafter  provided,  or 
by  the  executors  or  administrators  of  any  such  assignee,  (5) 
which  certificate  may  be  in  the  form  following  or  to  the 
like  effect.  (6) 

(1)  See  ante  p.  451. 

(2)  See  ante  p.  452,  note  (2). 
(8)  See  ante  p.  452,  note  (3). 

(4)  See  ante  p.  456,  note  (4). 

(5)  See  post,  section  7. 

(6)  See  ante  p.  456,  note  (6). 
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FORM  OF  DISCHARGE. 

Form  of  die-  To  the  clerk  of  the  County  Court  of 

charge  it  a.  B.  of  ,  do  certify  that  C.  D.  of 

has  satisfied  all  money  (or  the  sum  of  dollars  on 

account  of  the  amount)  due  or  to  grow  due  on  a  certain 
chattel  mortgage  made  by  him  (or,  by  one  E.  F.  as  the  case 
may  be)  to  one  ;  (or  to  one  G.  H.  and  duly  assigned  to  me), 
which  mortgage  bears  date  the  day  of  18    , 

and  was  filed  (or  in  case  the  mortgage  has  been  renewed 
under  section  8,  was  re  filed)  in  the  office  of  the  clerk  of 
the  county  court  of  the  county  of  on  the 

day  of  as  No.  (here  mention  the 

date  of  filing  each  assignment,  again  naming  the  parties,  if 
more  than  one  assignment,  or  mention  that  such  mortgage 
)ias  not  been  assigned,  or  further  assigned,  as  the  case  may 
be),  and  that  I  am  the  person  entitled  by  law  to  receive  the 
money,  and  that  such  mortgage  is  therefore  discharged  (or, 
and  that  describing  the  chattel  or  chattels  to  be  released,  of 
the  goods  and  chattels  mentioned  in  such  mortgage  is  or  are 
hereby  released. 

Discharge  to     2.  The  due  execution  (1)  of  said  discharge  or  partial 
bj  sworn  to.  discharge  shall  be  proved  (2)  by  the  affidavit  of  a  subscrib- 
ing (3)  witness  thereto,  endorsed  upon  or  attached  to  such 
certificate,  and  the  date  on  which  the  same  was  actually 
executed  shall  be  stated  in  such  affidavit.  (4) 

(1)  As  to  what  constitutes  execution:  see  ante  Chap. 
XVI.,  p.  272,  et  p.  823. 

(2)  As  to  who  can  administer  the  affidavit :  see  ante 
p.  544. 

(8)  See  ante  p.  457,  note  (1). 

(4)  It  is  a  wise  provision  to  enact  by  statute  that  the 
time  when  the  discharge  is  executed  shall  be  stated.  When 
the  exigency  of  the  case  so  requires,  the  Court,  as  has  been 
seen,  ante  p.  818,  will  consider  the  fraction  of  a  day,  and 
the  evidence  is  safer,  and  more  likely  to  be  accurate,  when 
the  date  is  fixed  at  a  period  of  time,  when  it  is  not  known 
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a  controversy  is  to  arise  thereupon,  than  it  is  later  on, 
when  a  conflict  does  in  fact  arise.  The  Ontario  Act  might 
well  be  improved  in  this  respect. 

3«  Any  such  certificate  of  discharge  or  partial  discharge  Discharge  to 
shall  have  no  force  or  effect,  except  as  between  the  parties  nave  no  force 
to  such  mortgage,  until  the  same  has  been  filed. 

4>,  For  filing  such  certificate  of    discharge    or  partial  Fee  for 
discharge  and  affidavit  of  execution,  and  for  entering  the  filing- 
same  in  the  reference  book,  the  clerk  shall  be  entitled  to  a 
fee  of  fifty  cents,  and  for  any  certificate  of  the  filing  of  such 
discharge  or  partial  discharge  endorsed  upon  any  true  copy 
or  duplicate  thereof,  a  further  sum  of  twenty -five  cents. 

6.  Any  person  filing  a  discharge  of  mortgage  or  a  partial  Clerk  to  give 
discharge  of  mortgage,  as  aforesaid,  shall  be  entitled  to  ask  certificate  of 
for  and  receive  from  such  clerk  a  certificate  (other  than  the    18C  ar8e* 
certificate  which  might  be  endorsed  on  a  copy  or  duplicate 
of  the  mortgage  as  aforesaid)  of  such  discharge  or  partial 
discharge,  in  the  form  following  or  to  the  like  effect : 

Province  of  Manitoba  ^  Form  of  cer- 

County  of  i  tificate. 

This  is  to  certify  that 
an  instrument  purporting  to  be  a  discharge  in  full  (or,  a 
partial  discharge)  of  a  certain  chattel  mortgage  bearing  date 
the  day  of  and  filed  the 

day  of  following,  made  between  A.  B.  of 

as  mortgagor,  and  C.  D.,  of 
as  mortgagee,  has  been  filed  in  the  office  of  the  county  court 
of  said  county  of  on  this 

day  of  (and,  in  case  of  a  partial  dis- 

charge, that  the  goods  or  property  mentioned  in  such 
partial  discharge  consist  of,  describing  the  chattel  or  pro- 
perty). 

Given  under  my  hand  and  the  seal  of  said  court. 

E.  M., 
[L.8.]  Clerk. 

6.  For  the  foregoing  or  last  mentioned  certificate,  the  Fee  forcer - 
clerk  shall  be  entitled  to  a  fee  of  twenty-five  cents.  tificate. 
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Assignment  7*  Any  assignment  of  a  chattel  mortgage  (1)  may  (3)  be 
of  chattel  filed  m  fae  office  in  which  the  mortgage  is  filed,  upon  an 
be°tiled^e       affidavit  of  the  due  execution  (3)  of  such  assignment  and 

payment  of  the  same  fee  as  is  required  on  filing  a  chattel 

mortgage.  (4) 

(1)  This  means  a  mortgage  to  which  the  Act  applies, 
and  which  has  already  been  registered,  (a) 

(2)  See  ante  p.  461,  note  (8). 
(8)  See  ante  p.  464,  note  (4). 
(4)  See  ante  p.  549. 

C.  S.  M.  cap.  8.  Section  9  of  cap.  49.  Consolidated  Statutes  of  Mani- 
^'  ^  Ji*       ******  *8  nereDV  amended  by  adding  the  words  "  or  any  justice 

of  the  peace  "  after  the  word  "  public  *'  in  the  third  line  of 

said  section.  (1) 

(1)   See  ante  p.  544. 


(a)  See  ante  p.  459,  note  (1),  p.  461  (2). 
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CHAPTER    35. 

An  Act  to  Amend  Chapter  39  of  the  Consolidated 
Statutes  of  Manitoba,  being  "  The  Chattel 
Mortgage  Act." 

(48  Vic,  cap.  35.) 

[Assented  to  tnd  May,  1885.] 


HER  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  Manitoba,  enacts  as 
follows : 

I.  Section  1  of  cap.  49  of  the  Consolidated  Statutes  of  Sec.  1,  cap. 
Manitoba  is  hereby  amended  by  striking  oat  in  the  sixth  49,  C.  S.  M. 
and  seventh  lines  thereof  the  words  '*  shall  within  six  days  amended" 
from  the  execution  thereof,"  and  by  substituting  therefor 
the  word  ••  may,"  and  by  striking  out  the  word  ••  execution" 
in  the  twenty-first  line  thereof  and  substituting  therefor 
the  word  "  filing,"  and  by  adding  to  said  section  the  follow- 
ing words,  *'  and  not  before  as  against  execution  creditors  of 
the  mortgagor  and  as  against  purchasers  or  mortgagees  in 
good  faith  for  valuable  consideration."  (1) 

(1)  See  ante  p.  532. 

2*  Section  2  of  said  Act  is  hereby  repealed  (1)  Sec.  2,  cap. 

49,  C.  S.  M. 
repealed. 

(1)  See  ante  p.  587. 
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Sec.  2,  cap.        3.  Section  3  of  said  Act  is  hereby  amended  by  striking 

49,  C'aL*        ou*  m the  fcnirteentil  and  fourteenth  lines  thereof,  the  words 
amended.       M  within  ^  day8  from  the  eMouti<m  thereof."  (1) 

(1)  See  ante  p.  587. 


Sec.  4,  cap.  4.  Section  4  of  said  Act  as  amended  by  section  63  of 
49,  C.  8.  M.  eap.  uf  0f  the  statutes  passed  in  the  forty  -fourth  year  of  Her 
by  44Vic  P1*861**  Majesty's  reign,  is  hereby  amended  by  stricking  out 
cap.  11,  sec. in  the  twenty-eighth  line  thereof,  the  words  "  within  ten 
63,  further  days  after  execution."  (1) 
amended. 

(1)  See  ante  p.  540.  i 

I 
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CHAPTER    28. 

An  Act  to  regulate  the  Costs  of  Distress  for  Rent 
and  Extra-judicial  Seizure. 

[Assented  to  29th  April,  1884. 


HER  Majesty,  by  and  with  the  advice  and  conBent  of 
the  Legislative  Assembly  of  Manitoba,  enacts  as 
follows : — 

2*  No  person  whatsoever  making  any  seizure  under  the  Costs  of 
authority  of  any  chattel  mortgage,  bill  of  sale,  or  any  other  seizure 

llTlfiPT*  print 

extra  judicial  process  whatsoever,  nor  any  person  whatso-  +  ,  mort 

ever  employed  in  any  manner,  in  making  such  seizure  or  gages,  etc 

doing  any  act  whatsoever  in  the  course  of  such  seizure  or 

for  carrying  the  same  into  effect,  shall  have,  take  or  receive 

out  of  the  proceeds  of  the  goods  and  chattels  seized  and 

sold,  from  the  person  against  whom  the  seizure  may  be 

directed  or  from  any  other  person  whatsoever,  any  other  or 

more  costs  and  charges  for  and  in  respect  of  such  charges 

for  and  in  respect  of  such  seizure  or  any  matter  or  thing 

done  therein  or  thereunder  than  such  as  are  fixed  in  the 

Schedule  "A"  hereunto  annexed  and  applicable  to  each 

Act,  which  shall  have  been  done,  in  course  of  such  seizure 

and  no  person  or  persons  whatsoever,   shall    make  any 

charge  whatsoever  for  any  act  or  matter  or  thing  mentioned 

in  the  said  schedule,  unless  such  act,  matter  or  thing  shall 

have  been  really  performed  or  done. 

3.  If  any  person  making  any  distress  or  seizure  referred  Penalty  for 
to  in  sections  1  and  2  of  this  Act,  shall  take  or  receive  any  overcharg- 
other  or  greater  costs   than  are  set   down    in  the  saidln^* 
schedules  or  make  any  charge  whatsoever,  for  any  act, 
matter  or  thing  mentioned  in  the  said  schedule  and  not 
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really  done  or  performed,  the  party  aggrieved  may  cause 
the  party  making  the  said  distress  or  seizure  to  be  sum- 
moned before  the  Judge  of  the  County  Comity  of  the 
division  in  which  the  goods  and  chattels  distrained  upon  or 
seized  or  some  portion  thereof,  lie,  and  the  said  Judge  may 
order  the  party  making  the  distress  or  seizure  to  pay  to  the 
party  aggrieved  treble  the  amount  of  the  moneys  taken, 
contrary  to  the  provisions  of  this  Act  and  the  costs  of  said 
summons ;  and  in  default  of  immediate  payment  of  said 
moneys,  together  with  costs  as  aforesaid,  the  Judge  may 
order  execution  to  be  issued  against  the  goods  and  chattels 
of  the  party  ordered  to  pay  the  said  moneys. 

Not  to  in-  4.  Nothing  contained  in  this  Act  shall  invalidate  any 

validate  express  agreement  entered  into  for  the  object  of  varying  the 

agreement.     fees  ^  down  in  the  schedules  to  this  Act. 

Act  in  force.      ••  This  Act  shall  take  effect  immediately  after  the  pass- 
ing hereof. 
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CONSOLIDATED     STATUTES     OF     NEW     BRUNSWICK. 

[Passed  187<». 

CHAPTER   75. 
Registry  of  Bills  of  Sale. 


Every  Bill  or  Sale  to  be  tiled 

in    Office    of    Registrar    of 

Deeds. 
Defeasance  (if  any)  to  be  filed 

therewith. 
Registrar  to  keep  a  record  of 

all  Bills  of  Sale. 


4.  Discharge    of    Satisfaction    of 

Bills   of   Sale,   how    acknow- 
ledged. 

5.  Fees  of  Registrar. 

6.  Construction  of  Terms. 


filed. 


I.  (1)  Every  bill  of  sale  (2)  of  personal  chattels  (3)  made  Bill  of  sale 
(4)  after  this  chapter  comes  into  force,  either  absolutely  (5)  etc'  to  be 
or  conditionally,  (6)  or  subject  or  not  subject  to  any  trust, 
and  whereby  the  assignee  shall  have  power  either  with  or 
without  notice  on  the  execution  thereof,  (7)  or  at  any  time 
subsequent  to  take  possession  of  any  property  (8)  and 
effects  comprised  in  or  made  subject  to  such  bill  of  sale  and 
and  every  schedule  annexed  thereto  (9)  or  therein  referred  to 
or  a  true  copy  (10)  of  such  bill  of  sale  and  schedule,  shall 
be  filed  (11)  with  the  registrar  of  deeds  and  wills  of  the 
county  and  district  where  the  maker  resides,  (12)  (and  in 
case  of  a  copy  filed,  the  same  shall  be  accompanied  (13)  by 
an  affidavit  of  the  execution  (14)  of  the  original  bill  of  sale,) 
otherwise  such  bill  of  sale  as  against  subsequent  purchasers, 
(15)  the  assignee  of  the  grantor  under  any  law  relating  to 
insolvency  or  insolvent  or  absconding  or  absent  debtors  (16) 
or  an  assignee  for  the  general  benefit  of  the  creditors  of  the 
maker,  (17)  or  as  against  the  execution  creditors  of  the 
maker,  (18)  or  any  sheriff,  constable  or  other  person  levying 
(19)  on,  or  seizing  the  property  comprised  in  such  bill  of 
sale  under  process  of  law,  (20)  shall  only  take  effect  from 
the  time  cf  filing  thereof.  (21) 
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(1)  The  point  was  raised,  on  one  occasion,  whether  this 
statute  was  not  ultra  vires  of  provincial  legislation,  inas- 
much as  it  was  legislation  upon  the  subject  of  insolvency 
within  the  meaning  of  "  The  British  North  America  Act," 
but  the  majority  of  the  court  held  against  such  a  conten- 
tion, (a) 

(2)  See  ante  p.  868,  note  (1)  and  post  sec.  6. 

(3)  See  ante  pp.  81, 36, 294  and,  sec.  21,  R.  S.  0. 1887.  cap. 
125,  ante  p.  465.  What  property  is  within  the  meaning 
of  this  Act  depends,  not  alone  upon  the  description  of  the 
goods  themselves,  but  upon  the  intention  of  the  parties. 
Where,  for  instance,  there  is  "  an  express  agreement  to 
assign  the  after-acquired  property,  a  present  agreement 
that  the  plaintiff  should  have  a  right  and  an  interest 
attaching  immediately  upon  all  the  property  which  might 
be  brought  upon  the  premises,  and  that  he  Should  have 
the  power  of  entering  on  the  premises  for  the  purpose  of 
seizing  and  taking  possession  of  that  future  property,  for 
"  more  effectually  securing  payment "  of  his  debt,  then 
such  an  agreement  operates  as  a  security  on  the  property, 
both  present  and  future,  accompanied  with  a  power  to  enter 
and  seize  the  property,  (b)  and  is  something  more  than  a 
a  mere  naked  power  to  seize  after  acquired  property  as  was 
the  construction  put  upon  a  power  to  seize  in  Congreve  v. 
Evetts,  (c)  and  Hope  v.  Hayley.  (d)  Though  after- acquired 
property  can  be  conveyed  by  an  instrument  under  this 
Act — at  least  equity  will  act  upon  such  an  instrument,  so 
as  to  transfer  to  the  Vendee  the  beneficial  ownership  in  the 
property,  as  soon  as  it  is  acquired  by  the  grantor  (e) — yet 

(a)  In  re  De  Veber,  ex  parte  Be  Veber,  21  N.  B.  R.  397  :  see  also  p.  401 
(idem.) 

(b)  Yauit  v.  Va$siet  22  N.  B.  R.  76. 

(c)  lOExch.  298. 

(d)  5  E.  &  B.  830  :  see  ante  p.  264. 

(e)  Lloyd  v.  E.  A  N.  A.  Railway  Co.,  18  N.  B.  R.  194 :  see  ante  p.  39. 
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each  a  description  as  the  following :  "  And  all  property 
owned  or  to  be  owned  by  me,  and  including  all  renewed 
stock  or  stocks  to  be  purchased  by  me,"  will  not  pass  to 
the  grantee  in  a  bill  of  sale,  the  property  in  a  horse  pur- 
chased by  the  grantor  some  three  years  after  the  execution 
of  the  instrument,  and  a  symbolical  delivery  thereof  (J)  by 
the  grantor  in  the  words  "  I  deliver  to  you  this  horse  to 
hold  on  the  terms  of  the  bill  of  sale,"  or  words  to  that 
effect  will  not  engraft  the  horse  on  the  instrument,  or 
amount  to  a  sufficient  novus  actus,  within  the  meaning  of 
a  novus  actus  interveniens,  to  pass  the  horse  at  law  to  the 
grantee  in  the  bill  of  sale,  (g)  But  a  colt  which  is  the 
progeny  of  a  mare  mentioned  in  and  covered  by  the  bill  of 
sale,  though  at  the  time  of  the  execution  of  the  instrument 
the  mare  was  not  in  foal,  will  pass  under  such  a  descrip- 
tion as  above  mentioned  in  accordance  with  the  civil  law 
rule  "  partus  sequitur  ventrem."  (h) 

This  section  "  was  intended  to  apply  only  to  transfers 
and  assignments  of  'personal  chattels' — property  which 
the  assignee  could  take  actual  possession  of,  and  which 
could  be  levied  on  under  an  execution — and  not  to  debts  or 
choses  in  action,  which  the  assignee  could  not  take  posses- 
sion of,"  and  if  there  could  be  any  doubt  upon  this  point, 
the  sixth  section  of  the  Act,  (post),  sets  this  doubt  at  rest 
by  declaring  that  the  term  "  personal  chattels  "  does  not 
apply  to  an  assignment  of  debts.  Such  are  not  the  descrip- 
tion of  property  pointed  at  in  the  Act,  the  secret  transfer 
of  which  it  was  intended  to  guard  against  by  requiring  the 
bill  of  sale  to  be  registered,  (i) 

(/)  As  to  symbolical  delivery,  see  Mc^ab  v.  Sawyer,  3  N.  S.  S.  C. 
cases,  38. 

(0)  Nicholson  v.  Temple,  20  N.  B.  R.  248. 
(h)  See  ante  p.  62  :  Nicholson  v.  Temple,  supra, 

(i)  Per  Allen,  C.J.,  In  re  De  Veber,  ex  parte  The  Bank  of  S etc  Brunswick. 
21  N.  B.  R.,  p.  435. 
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Personal  property  may  become  altered  in  its  character, 
so  as  to  become  a  fixture,  (j)  but  a  person  cannot  by  affixing 
personal  property  to  the  land  of  another  where  he  has  no 
right  to  affix  it,  alter  its  character  as  a  chattel,  (fc)  Its 
character,  however,  will  be  altered  if  such  be  the  intention 
of  the  parties,  and  therefore  a  building  erected  on  land,  bat 
no  further  attached  to  it  than  by  its  own  weight,  will 
become  part  of  the  freehold,  if  it  is  apparent  it  was  erected 
with  that  intention.  (I)  We  have  seen  that  manure  lying 
in  heaps  in  the  barn  yard  is  a  chattel  (p.  294  ante),  and  it 
is  none  the  less  a  chattel  because  it  is  not  produced  upon 
the  land,  (m)  but  if  it  be  scattered  upon  the  ground  so  that 
it  cannot  be  gathered,  without  gathering  part  of  the  soil 
with  it,  then  the  manure  is  part  of  the  freehold,  and  conse- 
quently not  a  personal  chattel,  (n)  So  with  timber :  When 
such  is  sold  with  the  right  to  cut,  it  becomes,  so  soon  as 
severed,  a  personal  chattel,  (o) 

In  addition  to  what  has  been  written  at  p.  66  ante,  on 
on  the  subject  of  appropriation  may  be  added  here,  thai  a 
sale  of  50,000  bricks  out  of  a  kiln  containing  100,000,  to 
one  who  pays  the  price  and  hauls  away  a  portion,  is  an 
executed  contract,  and  therefore  that  the  property  in  the 
bricks  passes  to  the  purchaser  at  the  time  of  the  sale; 
notwithstanding  that  the  balance  of  the  bricks  remain  in 
the  kiln  in  the  vendor's  yard,  and  are  never  in  any  way 
separated  from  the  rest  of  the  kiln  or  appropriated  to  the 
purchaser,  (p)  And  there  may  also  here  be  added  in 
support  of  the  principle  omne  principalis  trahit  ad  se  acces- 

(j)  Ante,  p.  54,  et  seq. 
(k)  Alexander  v.  Cowic,  19  N.  B.  R.  599. 
{I)  Doran  v.  Willard,  14  N.  B.  R.  358. 

(m)  Foshay  v.  Barnes,  18  Han.  Rep.  (N.  B.)  450 :  Thompson  v  Walsh,  2 
All.  (N.  B.)  369. 
(n)  Yearworth  v.  Pierce,  Alley,  32  8.  C.  Sty.  66. 
(o)  Murray  v.  Gilbert,  1  Han.  (N.  B.)  545. 
(p)  Close  v.  Temple,  20  N.  B.  R.  234. 
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sorium9  (q)  that  repeated  repairs  upon  a  boat  one  year  after 
another,  bo  that  really  none  of  the  original  materials  to  the 
boat,  except  the  machinery,  at  last  remained,  does  not  take 
the  title  to  the  boat  out  of  the  original  party  entitled 
thereto,  who  if  he  hold  title  under  a  bill  of  sale  duly  regis- 
tered under  this  Act,  would  still  be  preferred,  as  against  a 
third  party  registering  his  title  thereto  subsequently  under 
the  Merchant  Shipping  Act.  The  reason  is  that  only  the 
owner  has  power  to  register  under  this  latter  Act,  and  at 
the  time  of  registering,  the  ownership  was  in  the  vendee 
under  the  bill  of  sale,  (r)  It  must,  however,  be  remem- 
bered that  the  title  to  ferry  boats  running  in  the  harbour 
of  St.  John  must  be  transferred  according  to  the  provisions 
of  the  Merchant  Shipping  Act :  (»)  but  a  ship  which  has 
been  wrecked  may  be  transferred  without  a  bill  of  sale  as 
there  is  a  distinction  founded  on  the  law  merchants 
between  a  transference  of  a  registered  vessel  by  the  owner, ' 
which  must  be  in  writing,  and  the  conveyance  of  a  wrecked 
vessel  by  the  master,  (t) 

(4)  See  ante  p.  296,  note  (4),  Chap.  VIII.,  p.  196  ante. 

(5)  See  ante  p.  868,  note  (1).  The  mere  continuance  in 
possession  by  a  grantor  of  a  bill  of  sale,  absolute  in  form, 
though  it  be  evidence  of  fraud,  does  not  necessarily  make 
the  transfer  void.  The  case  of  Edwards  v.  Harben,  (u) 
does  not  seem  to  be  supported  by  the  current  of  later 
authorities,  (r) 

(6)  See  ante  p.  284,  note  (2). 

(q)  See  p.  62,  ante. 

(r)  Gibson  v.  Gill,  19  N.  B.  R.  566. 

(s)  Lloyd  v.  E.  &  N.  A.  Railway  Co.,  IS  N.  B.  R.  194. 

(t)  Orange  v.  McKay,  1  Oldright,  N.  S.  L.  R.  444. 

(w)  2  T.  R.  587. 

(t>)  Sheriff  v.  McKeen,  23  N.  B.  R.  184 :  see  ante  p.  297,  note  (5.) 
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(7)  As  to  the  meaning  of  term  "  execution,"  see  ante  p. 
828. 

(8)  See  ante  Chap.  VI,  p.  141. 

(9)  When  a  bill  of  sale  professes  to  convey  all  the  goods 
and  merchandise  of  the  grantors  contained  in  their  store, 
situate,  etc.,  consisting  of  dry  goods  and  groceries  men- 
tioned in  the  schedule  annexed,  and  there  is  no  schedule 
at  all,  then  it  is  probable  that  the  bill  of  sale  would  be 
incomplete  and  inoperative,  because  the  schedule  is 
virtually  part  of  the  instrument  itself,  and  is  intended  to 
designate  the  property  to  be  transferred,  (iv) 

(10)  See  ante  p.  815,  note  (6). 

(11)  See  ante  p.  821,  note  (8),  and  p.  412,  note  (5). 

(12)  See  ante  p.  411,  note  (8). 

(18)  As  to  the  word  "  accompanied,"  see  ante  p.  838, 
note  (1). 

(14)  See  ante  p.  828,  note  (10). 

(15)  See  ante  p.  857,  note  (6),  p.  868,  note  (7). 

(16)  See  ante  p.  861,  and  Chap.  VII,  p.  179,  ante. 

(17)  See  ante  p.  861,  and  Chap.  VII,  p.  179,  ante. 

(18)  See  ante  p.  287,  et  seq ;  pp.  855,  857,  note  (6).  The 
term  execution  creditors  is  here  used.  The  absence  in  the 
Ontario  Act  {x)  of  the  word  "  execution  "  resulted  in  a  judg- 
ment to  the  effect  that  simple  creditors  without  execution 
were  of  a  class  designed  by  the  Act  to  be  protected,  (y) 
but  such  judgment  was  not  subsequently  sustained  by 
authority,  (z) 

(w)  De  Veber  v.  De  Veber,  21  N.  B.  R.  392. 
(x)  See  ante,  p.  355,  note  (5):  p.  357,  note  (6.) 
(y)  Barker  v.  Lesson,  1  0.  R.  114. 
(z)  Parke*  v.  St.  George,  10  A.  R.  498. 
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When  one  represents  that  property  is  that  of  another 
whereby  a  third  person  is  induced  to  accept  a  bill  of  sale 
as  security  for  advances  which  he  makes,  then  such  a 
person  so  representing,  will  not  be  permitted  afterwards  to 
claim  the  property,  as  against  the  grantee  of  the  bill  of 
sale,  at  least  until  the  claim  of  the  grantee  is  paid,  and 
the  statute  is  not  designed  to  protect  such  a  person,  (a) 

(19)  The  legal  meaning  of  the  word  "  levy "  is  simply 
the  act  of  raising  money,  (6)  hence  it  differs  somewhat  in 
meaning  from  the  word  "seizing."  There  may  be  a  levy  and 
yet  no  seizure,  and  if  upon  seizure  the  money  is  not  raised, 
then  though  there  has  been  a  seizure  there  yet  has  been 
no  levy,  (c) 

(20)  The  levy  or  seizure  must  be  under  process  of  law. 
Strictly  speaking  by  process  of  law  is  meant  the  summons 
or  first  proceeding  or  step  in  the  action,  but  it  is  now 
largely  taken  for  all  proceedings  in  any  action  or  prosecu- 
tion, real  or  personal,  civil  or  criminal,  from  the  beginning 
to  the  end.  (d)  But  is  a  landlord's  warrant  within  the 
meaning  of  the  term  "  process  of  law  ?  " 

(21)  It  is  presumed  that  the  words  "  shall  only  take 
effect,"  etc.,  signify  the  same  thing  as  the  words  "  shall  be 
absolutely  null  and  void  "  in  the  4th  section  of  the  Ontario 
Act,  (e)  but,  unlike  the  Ontario  Act,  this  statute  does  not 
fix  any  time  within  which  the  instrument  must  be  filed. 

(a)  Carr  v.  Carey,  3  N.  8.  8.  C.  Cases,  70. 

(b)  Whart.  Law  Lex. 

(c)  Btisicks  v.  Bath  Colliery  Co.,  32  L  T.  N.  8.  800 :  Con.  Bank  v.  Bick- 
ford,  7  Prac.  R.  172 :  Mortimer  v.  Craig,  3  C.  P.  D.  216 :  McRoberts  v. 
Hamilton,  7  Prac.  R.  95  :  L.  J.  U.  C„  1887,  p.  107 :  Hamilton  &  P.  D.  R. 
Co.  v.  Gore  Bank,  L.  J.  U.  C,  1874,  p.  45 :  see  B.  db  Ottawa  Ry.  Co.  v.  C. 
C.  Ry.,  7  Prao.  R.  372:  Corbett  v.  McKenzie,  6  U.  C,  R.  605:  Thomas  v. 
Cotton,  12  U.  C.  R.  148:  Buehan  v.  Frank,  15  C.  P.  197. 

(d)  Whart.  Law  Lex. 

(e)  See  ante  p.  353,  note  (3),  et  seq. 

B.M.  36 
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Thus  it  is,  the  instrument  speaks  only  from  the  time  of 
filing  thereof,  and  so  an  evil  the  statute  is  designed  to 
avoid,  namely,  that  resulting  from  secret  conveyances, 
may  be  perpetuated,  (/)  but  not  so,  of  course,  if  it  be 
that  an  instrument  under  the  Act  has  no  effect,  so  far  as 
to  transfer  any  property  or  right  of  any  kind  as  against 
the  assignee  of  insolvents  until  at  and  from  the  time  of 
filing  the  instrument,  (g)  and  it  seems  that  such  is  the  case 
though,  at  one  time,  it  was  doubted  if  a  bill  of  sale  when 
once  it  was  registered  did  not  relate  back  to  its  date,  or, 
at  all  events,  to  the  time  of  its  delivery  to  the  grantee.  (*) 
This  Act  does  not  apply  to  a  case  which  is  consummated 
and  completed  by  a  change  of  actual  possession,  as,  for 
example,  when,  prior  to  the  sheriff  levying 'and  seizing,  the 
grantee  enters  and  takes  possession  of  the  personal 
property  described  in  the  bill  of  sale,  (i)  And  the  mere 
fact  of  some  of  the  debtor's  family  being  on  the  premises 
would  not  defeat  the  possession  of  the  assignee.  ( j ) 

2.  In  case  such  bill  of  sale  is  subject  to  any  defeasance, 
(1)  the  same  shall  be  considered  as  part  thereof,  and  such 
defeasance,  or  a  copy  (2)  thereof  shall  be  filed  with  (3)  the 
bill  of  sale  or  copy,  otherwise  such  bill  of  sale  shall  be  null 
and  void  (4)  as  against  the  same  persons,  (5)  and  as  regards 
the  same  property  and  effects,  as  if  such  bill  of  sale  or  copy 
thereof  had  not  been  filed  according  to  the  provisions  of  this 
chapter. 

ll)  See  ante  p.  11  et  seq,  and  p.  284. 
(2)  See  ante  p.  328,  note  (10) 

(f)See  ante  p.  353. 

(ff)  Per  Palmer,  J.,  In  re  Be  Vebcr,  ex  parte,  The  Bank  of  N.  BM  21  N. 
B.  R.  422. 
{h)  PaysUy  v.  Heyan,  18  N.  B.  R.  1. 

(i)  McLean  v.  Bell,  5  Bus.  &  Geld.  N.  8.  Law  Rep.  128:  see  ante  pp. 
141,  142  ;  and  pp.  312-3. 

U)  Davies  v.  Jones,  7  L.  T.  N.  S.  130:  Graham  v.   Wilcokton,  46  L.  J. 
Ex.  55. 
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(3)  See  ante  p.  833,  note  (1).  It  is  absolutely  necessary 
that  the  statute  should  be  obeyed  in  the  filing  of  the 
defeasance.  Should  a  bill  of  sale,  absolute  on  its  face,  be 
made  subject  to  a  defeasance  or  equity  of  redemption,  but 
the  defeasance  be  not  filed  under  the  Bills  of  Sale  Act,  then 
the  bill  of  sale  will  be  inoperative,  and  not  vest  any  title  in 
the  grantee  thereof  as  against  the  assignee  of  the  grantor 
under  the  Insolvent  Act.  (a)  This  Act  differs  from  the 
English  Act  in  that  the  latter  Act  says  that  the  defeasance 
shall  be  in  writing.  This  Act  merely  states  that  the 
defeasance  shall  be  filed,  but  how  can  it  be  filed  unless  it 
is  in  writing.  There  is  practically  no  difference  between 
the  two  Acts  in  this  respect,  (b) 

(4)  These  are  the  words  used  in  Rev.  Stat.  Ont.,  1887, 
cap.  125,  sec.  4  ;  see  ante  p.  353,  and  p.  854. 

(5)  The  persons  meant  are  those  stated  in  section  1, 
ante  p.  533.  It  is  only  as  against  such  persons  that  the 
instrument  is  void  and  for  no  other  purpose,  (c) 

8.  (1)  The  registrar  of  deeds  shall  cause  the  bills  of  sale, 
or  copies  thereof,  and  defeasance  so  deposited  with  him  (2) 
to  be  numbered  and  indexed,  and  an  alphabetical  list 
thereof  to  be  made  in  a  book  to  be  kept  by  him  for  that 
purpose,  containing  the  name  and  description  of  the  grantor 
and  grantee,  the  date  of  execution  and  filing,  (3)  and  the 
sum  for  which  the  same  has  been  given  ;  and  every  bill  of 
sale  and  copy  may  be  inspected  by  any  person  paying  a  fee 
of  twenty-five  cents  therefor.  (4) 

(1)  See  ante  408,  sec.  8,  and  notes. 

(2)  See  ante  p.  412,  note  (5). 

(8)  See  ante  p.  418,  note  (6).  The  registrar's  duties 
seem  to  be  merely  directory,  p.  417,  supra.     Though  he 

(a)  In  re  De  Veber  v.  De  Neber,  21  A.  B.  R.  397. 

(b)  Per  Allen,  C.J.,  Sheraton  v.  Whelpley,  20  N.  B.  R.  at  p.  77. 

(c)  Bee  p.  355  ante. 
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may  neglect  to  mark  it  filed,  or  to  file  it  as  a  bill  of  sale, 
or  number,  enter  or  index  it  in  the  book,  kept  by  him  for 
entry  of  bills  of  sale,  yet  the  filing  will  be  good  within  the 
Act,  if  the  instrument  be  left  with  the  registrar  with 
instructions  so  to  file  it,  and  this  is  so,  even  if  the  instru- 
ment be  delivered  to  the  registrar  at  his  private  resid/nce, 
and  even  though  the  registrar  keep  the  instrument  for 
some  time  and  then  return  it  to  the  grantee  unfiled  as  a 
bill  of  sale,  (a) 

(4)  See  ante  p.  457  et  seq. 

^4.  When  a  bill  of  sale  shall  have  been  discharged,  (1)  an 
entry  of  such  discharge  may  be  made  in  the  registry  list 
upon  the  production  of  a  certificate  from  the  holder  of  such 
bill  of  sale  duly  attested  to  by  the  oath  of  a  subscribing 
witness  (2)  made  before  the  registrar  of  deeds  or  any  justice 
of  the  peace,  or  otherwise,  as  required  for  the  registry  of 
deeds  of  real  estate,  and  such  certificate  shall  be  indexed 
and  entered  in  the  list,  and  on  the  file  kept  by  the  registrar, 
or  the  holder  of  the  bill  of  sale  may  appear  before  the 
register  of  deeds  and  sign  a  memorandum  of  discharge  in 
presence  of  the  registrar,  either  on  the  bill  of  sale,  or  the 
copy  filed,  or  on  a  separate  paper,  and  such  registrar  shall 
subscribe  the  same  as  a  witness ;  and  the  said  certificate 
shall  be  endorsed  and  entered  on  the  list  of  bills  of  sale  kept 
by  the  registrar. 

(1)  See  ante  p.  451,  section  17,  note  (1),  and  subsequent 
pages. 

(2)  See  ante  p.  452,  note  (8) 

8.  The  registrar  shall  be  entitled  to  twenty-five  cents  for 
his  trouble  in  filing,  indorsing  and  entering  every  bill  of 
sale  and  copy,  and  to  twenty  cents  for  administering  every 
oath  under  this  chapter,  and  to  twenty  cents  for  entering 
and  indexing  every  certificate  of  discharge  of  a  bill  of  sale. 

(a)  Fishtr  v.  BUhop,  5  Russell  &  Geldert,  N.  S.  Law  Rep.  451. 


Digitized  by 


Google 


CON.  STAT.  NEW  BRUN8.  CAP.  75,  SBC.  6.  565 

6«  In  construing  this  chapter,  tho  following  words  and 
expressions  shall  have  the  meaning  hereby  assigned  to  them, 
unless  there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction,  that  is  to  say  : — 

The  expression  "  Bill  of  Sale "  shall  include  bills  of 
sale,  assignments,  transfers,  declarations  of  trust  without 
transfer,  and  other  assurance  of  personal  chattels,  and  also 
powers  of  attorney,  authorities  or  licenses  to  take  possession 
of  personal  chattels  as  security  for  any  debt,  but  shall  not 
include  the  following  documents,  that  is  to  say  : — 

Assignments  for  the  general  benefit  of  the  creditors  of 
the  person  making  or  giving  the  same,  marriage  settle- 
ments, transfers  or  assignments  of  any  ships  or  vessel 
or  any  share  thereof,  transfer  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling,  bills  of  sale  of 
goods  in  foreign  ports  or  at  sea,  bills  of  lading,  warehouse 
keepers  certificates,  warrants  or  orders  for  the  delivery 
of  goods,  or  any  other  documents  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorizing  or  purporting  to  authorize,  either  by 
endorsement  or  by  delivery,  the  possessor  of  such  documents 
to  transfer  or  receive  gcods  thereby  represented,  as  assign- 
ments of  personal  property  to  creditors  under  proceedings 
for  the  relief  of  insolvent  debtors  ; 

(1)  The  expression  "  personal  chattels  "  shall  mean  goods, 
furniture,  pictures  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  shall  not  include  chattel  interest 
in  real  estate,  nor  shares  nor  interests  in  the  stock  funds  or 
securities  of  any  government,  or  in  the  capital  or  property 
of  any  incorporated  or  joint  stock  company,  nor  choses  in 
action.  (2) 

(1)  See  ante  p.  368. 

(2)  See  ante  p.  583,  section  1,  note  (3). 
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1878. 


CHAPTER 


41. 


An  Act  in  addition  to  Chapter   75  of  the  Consolidated 
Statutes  relating  to  the  Registry  of  Bills  of  Sale. 


1.  certified   copies   of  bllls  of 

Sale  mat  be  given  by   Regis- 
trar of  Deeds. 

2.  Registrar  to  endorse  on  origi- 


nal Bill  that  certified  com 
has  been  given. 
3.  Acknowledgment  of  Dibchajmi 
of  Bill,  before  whom  take*. 


B 


E  it  enacted  by  the  Lieutenant-Governor,  Legislative 
Council,  and  Assembly  as  follows  : 

[Passed  18th  April,  1878. 


1.  (1)  The  registrar  of  deeds,  when  a  bill  of  sale  is  on  file 
in  his  office,  may  give  a  certified  copy  (2)  thereof  to  any 
person  desiring  the  same,  with  endorsed  thereon  a  certificate 
of  the  filing  of  the  original  and  the  time  of  such  filing, 
which  shall  be  evidence  in  all  courts  (3)  of  the  filing  of  such 
bill  of  sale,  and  the  time  of  filing  thereof. 

(1)  See  ante  p.  449,  note  (1). 

(2)  See  ante  p.  450,  note  (2)  and  (3). 

(3)  See  ante  p.  451,  note  (4). 

2.  When  a  copy  of  a  bill  of  sale  is  on  file  with  the  regis- 
trar of  deeds,  the  registrar  may  certify  by  endorsement  on 
the  original  (1)  that  such  copy  thereof  has  been  filed  and 
when  filed,  such   certificate  shall  be  evidence  in  all  courts 
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of  the  filing  of  such  bill  of  sale,  and  the  time  of  such  filing, 
the  registrar  to  receive  for  any  certificate  given  under  this 
Aot,  ten  cents  per  folio. 

(1)    See  ante  p.  449,  et  seq. 

3.  The  execution  of  the  certificate  mentioned  in  Section 
4.  Chapter  75,  consolidated  statutes,  to  discharge  a  bill  of 
sale,  may  be  acknowledged  before  any  person  authorized  to 
take  acknowledgements  of  conveyances  of  real  estate,  and 
in  same  manner.  (1) 

(1)  See  ante  section  4,  p.  564. 
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REVISED  STATUTES  OF  NOVA  SCOTIA. 

(Fifth  Series.) 

CHAPTER  92. 

Of    the    Prevention  of    Frauds  on    Creditors  by 
Secret  Bills  of  Sale. 


Bills  of  sale     I.    (1)  Every  bill  of  sale  of  personal  chattels  (2)  made  (3) 
or  sworn        either  absolutely  (4)  or  conditionally  (5)  or  subject  or  not 
fiil^with       subject  to  any  trust,  and  whereby  the  assignee  shall  haw 
register  of      power   either   with  or    without  notice  on   the  execution 
deeds  where  thereof,  (6)  or  at  any  subsequent  time,  to  take  possession 
maker  re-     0f  ^jy  property  (7)  and  effects  comprised  in  or  made  sub- 
sides. jeQ^  ^  gucn  ^j  Qf  gjj^  an<j  everv  schedule  annexed  thereto 
(8)  or  therein  referred  to,  or  a  true  copy  (9)  of  such  bill  of 
sale  and  schedule,  shall  be  filed  (10)  with  the  registrar  of 
deeds  of  the  county  or  district  where  the  maker  resides  (11) ; 
and  in  case  a  copy  be  filed  the  same  shall  be  accompanied 
(12)  by  an  affidavit  of  the  execution  (13)  of  the  original  bill 
of  sale ;  otherwise  suoh  bill  of  Bale,  as  against  the  assignee 
of  the  grantor  under  the  laws  relating  to  insolvency  (14)  or 
for  the  general   benefit  of    his  creditors   (15)   or  against 
bona  fide   purchasers,   (16)   or   as  against  the    execution 
Only  to  take  creditors,  (17)  or  sheriffs  and  constables,  and  other  persons 
effect  yom    levying  (18)  on  or  seizing  the  property  comprised  therein, 
inc.                under  process  of  law,  (19)  shall  only  take  effect  and  have 
priority  (20)  from  the  time  of  the  filing  thereof.  (21) 

(1)  This  Act  has  been  amended  by  striking  oat  the 
word 8  "  the  laws  relating  to  insolvency  "  in  the  thirteenth 
and  fourteenth  line  of  the  statute,  and  inserting  in  lien 
thereof,  the  words  "  the  provisions  of  chapter  118."  (a) 

(a)  49  Vic.  cap.  32,  sec.  2 :  see  ante  Con.  Stat.  N.  B.,  cap.  75,  note 
(1)  ante,  p.  556. 
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(2)  See  ante  pp.  81,  86,  294,  and  sec.  21  B.  S.  0.,  1887, 
cap  125,  ante  p.  465,  and  Con.  Stat,  of  N.  B.  cap.  75,  sec. 
1,  note  (8)  ante  p.  556. 

(3)  See  ante  p.  296,  note  (4),  Chap.  VIII.,  p.  196  ante. 

(4)  See  ante  p.  868,  note  (1),  also  Con.  Stat.  N.  B.,  cap. 
75,  sec.  1,  note  (5),  ante  p.  559. 

(5)  See  ante  p.  284,  note  (2). 

(6)  As  to  the  meaning  of  the  term  "  execution. "  See 
ante  p.  828. 

(7)  See  ante  p.  141,  Chap.  VI. 

(8)  See  Con.  Stat.  cap.  75,  N.  B.,  ante  p.  560,  note  (9). 

(9)  See  ante  p.  815,  note  (6). 

(10)  See  ante  p.  821,  note  (8),  and  p.  412,  note  (5). 

(11)  See  ante  p.  411,  note  (8). 

(12)  See  ante  p.  888,  note  (1),  as  to  the  meaning  of  the 
word  "  accompanied." 

(18)  See  ante  p.  828,  note  (10). 

(14)  In  substitution  for  the  words  "  the  law  relating 
to  insolvency,"  are  to  be  read  the  words  "  the  provisions 
of  chapter  118."  This  amendment  was  made  by  49  Vic. 
cap.  82,  sec.  2.  See  ante  p.  181  et  seq,  and  p.  857,  note 
(6).     See  also  p.  861,  Chap.  VII.,  p.  179  ante. 

(15)  See  p.  861,  Chap.  VII.,  p.  179  ante. 

(16)  See  ante  p.  857,  note  (6),  p.  868,  note  (7).  On 
turning  to  these  references  it  will  be  observed  that  there 
is  a  difference  between  the  character  of  the  purchasers 
there  and  here  mentioned,  who  in  both  cases  must  be 
such  in  good  faith,  yet  in  the  above  section  the  word 
"subsequent"  is  omitted  preceding  the  term  purchasers.  (6) 

(b)  See  ante  p.  365. 
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(17)  See  ante  p.  287  et  *eg.,p.  855,  p.  857  note  (6),  and 
Con.  Stat.  N.  B.,  cap.  75,  ante  p.  560,  note  (18). 

(18)  See  Con.  Stat.  N.  B.,  cap.  75,  ante  p.  561,  note  (19). 

(19)  See  Con.  Stat.  N.B.,  cap.  75,  ante  p.  561,  note  (20). 

(20)  See  Con.  Stat.  N.  B.,  cap.  75,  ante  p.  561,  note  (21). 
Unlike  the  Ontario  Act,  instruments  under  this  statute 
are  made  to  bind  only  from  the  filing,  and  not  from  the 
moment  of  their  execution.  Indeed,  it  could  not  well  be 
otherwise  when  no  time  is  fixed  by  statute  within  which 
instruments  under  the  Act  must  be  filed.  The  statute  is 
cited  as  one  for  the  prevention  of  frauds  on  creditors  by 
secret  bills  of  sale,  yet  for  a  length  of  time,  it  may  be,  no 
one,  except  the  immediate  parties,  may  know  of  an  encum- 
brance against  the  property  of  a  debtor.  This  want  of 
knowledge  may  secure  a  debtor  in  a  fictitious  position,  and 
a  creditor  may  be  deceived  as  to  his  debtor's  standing  until 
about  to  issue  execution  for  his  debt,  a  debt  which,  perhaps, 
the  creditor  permitted  bis  debtor  to  incur  on  the  faith  of 
a  financial  standing  which  he  did  not  possess;  for  it 
does  not  appear  even  that  there  is  anything  fraudulent 
in  an  agreement  not  to  record  a  bill  of  sale  until  default 
is  made  in  order  that  the  credit  of  the  grantor  may  not 
be  affected,  (c) 

(21)  See  Con.  Stat.  N.  B.,  cap.  75,  anfep.  561,  note  (21). 

Defeasance  2.  In  case  such  bill  of  sale  is  subject  to  any  defeasance 
to  be  tiled.  ^  the  same  shall  be  considered  as  part  thereof,  and  such 
defeasance  or  a  copy  (2)  thereof  shall  be  filed  with  (3)  the 
bill  of  sale  or  copy ;  otherwise  such  bill  of  sale  shall  be 
null  and  void  (4)  as  against  the  same  persons  (5)  and  as 
regards  the  same  property  and  effects,  as  if  such  bill  of  sale 
or  copy  thereof  had  not  been  filed  according  to  the  pro- 
visions of  this  chapter.  (6) 

(c)  McAllister  v.  Forsyth,  5  Rub.  &  Geld.  N.  S.  Law  Rep.  151:  Creighton 
v.  Jenkins  et  al,  idem,  p.  353. 
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(1)  See  ante  p.  11  et  scq,  and  p.  284. 

(2)  See  ante  p.  828,  note  (10). 

(8)  See  ante  p.  883,  note  (1),  Con.  Stat.  N.  B.,  cap.  75, 
ante  p.  568,  note  (8). 

(4)  These  are  the  words  used  in  R.  S.  0.  1887,  cap.  125, 
sec.  4  ;  see  ante  p.  854. 

(5)  The  persons  meant  are  those  stated  in  section  one, 
ante  p.  555.  It  is  only  as  against  such  persons  that  the 
instrument  is  void,  and  for  no  other  purpose,  (a) 

(6)  The  latter  portion  of  this  section  practically  relegates 
the  question  of  validity  of  instruments  not  filed  to  the 
common  law  as  it  stands,  without  reference  to  the  statute 
law. 

3.  Every  hiring  lease,  or  agreement  (1)  for  the  sale  (2)  Provisions 
of  the  goods  and  chattels  (3)  accompanied  by  an  immediate  &B  *°  hiring, 
delivery,  and  followed  by  an  actual  and  continued  change  J^f^?'  ^u^ 
of  possession  (4)  whereby  it  is  agreed  that  the  property  in 
the  goods  and  chattels,  or  in  case  of  an  agreement  for  sale, 
a  lien  thereon  for  the  price  or  value  thereof,  or  any  portion 
thereof,  shall  remain  (5)  in  the  hirer,  lessor,  or  bargainor, 
until  the  payment  in  full  of  such  price  or  value  by  future 
payments  or  otherwise,  shall  be  in  writing  (6)  signed  by  the 
parties  thereto,  or  their  duly  authorized  agents,  in  writing 
(7)  a  copy  of  which  authority  shall  be  attached  to  such 
agreement  (8)  and  shall  set  forth  fully,  by  recital  or  other- 
wise, the  terms,  nature  and  effect  (9)  of  such  hiring,  lease, 
or  bargain  for  sale,  and  the  amount  to  be  paid  thereunder 
(10)  whether  expressed  as  rent,  payment,  or  otherwise ;  and 
shall  be  accompanied  (11)  by  an  affidavit  of  a  witness 
thereto  (12)  of  the  due  execution  thereof,  (13)  and  by  the 
several  affidavits  of  the  parties  thereto ;  (14)  or  in  case  such 
agreement  has  been  signed  by  an  agent  or  agents  of  the 
parties,  duly  authorized  as  aforesaid,  then  by  the  affidavit 
of  such  agent  or  agents  respectively \  (15)  stating  that  the 
writing  truly  sets  forth  the  agreement  between  the  parties 

(a)  See  p.  354,  ante. 
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thereto,  and  truly  sets  forth  the  claims,  lien,  or  balance  due 
to  the  hirer,  lessor,  or  bargainor  therein,  and  that  sock 
writing  is  executed  in  good  faith,  and  for  the  express  pur- 
pose of  securing  to  the  hirer,  lessor,  or  bargainor,  the 
payment  of  the  claim,  lien,  or  charge  thereon,  at  the  times 
and  under  the  terms  set  out  in  the  writing,  and  for  no  other 
purpose ;  (16)  and  such  agreement  and  affidavit  shall  he 
registered  at  the  time  and  place,  and  in  every  respect 
according  to  the  provisions  of  this  chapter  (17);  otherwise 
the  claim,  lien,  charge,  or  property  intended  to  be  secured 
to  the  hirer,  lessor,  or  bargainor,  shall  be  null,  void,  (18) 
and  of  no  effect  as  against  the  creditors  and  subsequent 
purchasers  and  mortgagees  of  the  person  (19)  to  whom  such 
goods  and  chattels  are  hired,  leased,  or  agreed  to  be  sold. 

(1)  See  ante  p.  16,  et  seq. 

(2)  As  to  meaning  of  the  term  "  sale,"  see  ante  p.  209. 
(8)  See  ante  Chap.  IL,  pp.  81,  82,  86. 

(4)  See  ante  p.  297,  note  (5). 

(5)  See  ante  pp.  21,  286. 

(6)  See  ante  sec.  5,  p.  874,  note  (4). 

(7)  See  ante  p.  829,  note  (12),  and  sec.  5,  p.  875,  note  (9). 

(8)  See  ante  p.  880. 

(9)  See  ante  p.  899,  note  (6). 

(10)  See  ante  p.  401,  note  (7). 

(11)  As  to  meaning  of  word  "accompanied,"  see  ante  p. 
822,  note  (9) ;  p.  402,  note  (10). 

(12)  It  does  not  appear  that  the  witness  must  necessarily 
be  a  subscribing  witness,  see  ante  p.  824. 

(18)  As  to  meaning  of  term  "  execution,"  see  ante  p.  823. 

(14)  This  section  has  been  amended  so  as  to  provide  that 
in  place  of  the  parties  to  the  instrument  severally  making 
the  affidavits,  an  affidavit  by  one  of  the  parties  will  be 
deemed  sufficient,  (a) 

(a)  49  Vic.  cap.  32.  sec.  1,  (N.  8.) :  see  po*t. 
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(15)  The  section  has  also  been  amended  so  as  to  provide 
that  the  agent  of  either  of  the  parties  may  make  the  affi- 
davit, (b) 

(16)  See  ante  p.  408,  note  (11). 

(17)  See  post  sec.  7,  foot  notes. 

(18)  See  ante  p.  858,  note  (8) ;  ante  p.  849,  note  (8) ;  p. 
855,  note  (5) ;  p.  857,  note  (6). 

(19)  It  is  only  as  against  the  person  to  whom,  etc.,  that 
the  instrument  shall  be  void,  (c) 

4.  Every  bill  of  sale  (1)  or  chattel  mortgage  (2)  of  per-  Affidavit  to 
sonal  property  (3)  other  than  mortgages  to  secure  future  to  accom- 
advances,  or  mortgages  for  securing  the  mortgagee  against  ^?^ 
the  endorsement  of  any  bills  or  promissory  notes  or  other 
liability  incurred  for  the  mortgagor,  (4)  shall  hereafter  be  ac- 
companied (5)  by  an  affidavit  of  the  party  giving  the  same,  (6) 
or  his  agent  or  attorney  duly  authorized  in  that  behalf,  (7) 
that  the  amount  set  forth  therein,  as  being  the  considera- 
tion (8)  thereof,  is  justly  and  honestly  due  (9)  and  owing  by 
the  grantor  to  the  grantee,  and  that  the  bill  of  sale  or  chat- 
tel mortgage  was  executed  in  good  faith  (1 ))  and  not  for  the 
purpose  of  protecting  the  property  (11)  mentioned  therein 
against  the  creditors  of  the  grantor  or  mortgagor  (12)  or  of 
preventing  the  creditors  of  such  grantor  or  mortgagor  from 
obtaining  payment  of  any  claims  against  him  (13) ;  other- 
wise such  bill  of  sale  or  chattel  mortgage  shall  be  null  and  void 
as  against  the  creditors  of  the  grantor  or  mortgagor.  (14) 

(1)  See  ante  p.  868,  note  (1). 

(2)  See  ante  p.  284,  note  (2). 

(8)  See  ante  p.  81 ;  p.  294,  note  (8) ;  p.  469,  note  (2), 
and  C.  S.  of  N.  B.,  cap.  75,  sec.  1,  note  (8),  ante  p.  556. 

(6)  49  Vic.  cap.  32,  sec.  1,  (N.  S.):  see  post :  see  also  ante  p.  402,  notes 
(9)  A  (10.) 

(<?)  See  ante  p.  358. 
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(4)  See  ante  p.  381,  sec.  6,  for  particulars  as  to  this  class 
of  instrument,  excepted  from  the  operation  and  effect  of 
this  section. 

(5)  See  ante  p.  322,  note  (9) ;  p.  402,  note  (10). 

(6)  Under  this  section  is  required  that  the  person 
giving,  not  taking,  the  instrument  must  make  the  affidavit. 
Under  the  Ontario  Act  it  is  the  grantee  or  mortgagee  who 
is  required  to  make  this  affidavit,  (a) 

(7)  See  ante  p.  402,  note  (9),  note  (10)  ;  p.  329,  note  (12). 

(8)  See  ante  Chap.  III.,  p.  72. 

(9)  See  ante  p.  338,  note  (4)  ;Jp.  389,  note  (5). 

(10)  See  ante  p.  844,  note  (6). 

(11)  See  ante  p.  348,  note  (7). 

(12)  See  ante  p.  849,  note  (8). 

(18)  See  ante  p.  850,  note  (9) ;  but  see  also  ante  p.  587. 
note  (17). 

(14)  This  section  has  here  been  amended  to  the  effect 
that  all  after  the  word  otherwise  is  to  be  omitted,  and  in 
lieu  thereof  is  to  be  read,  "  Such  bill  of  sale  or  chattel 
mortgage  shall,  as  against  the  persons  mentioned  in 
section  1  of  this  chapter,  only  take  effect  and  have  priority 
from  the  time  of  the  tiling  thereof,  accompanied  by  such 
affidavit."  (b) 

Provisions  6.  (1)  In  case  of  a  mortgage  of  goods  and  chattels  (2)  for 
for  securing  securing  the  mortgagee  repayment  of  any  future  advances 
(3)  or  in  case  of  a  mortgage  of  goods  and  chattels  for 
securing  the  mortgagee  against  the  endorsement  of  any  bills 
or  promissory  notes,  or  any  other  liability  by  him  incurred 
for  the  mortgagor  (4)  and  in  case  it  is  executed  in  good 
faith,  (5)  and  sets  forth  fully  by  recital  or  otherwise  the 
terms,  nature  and  effect  of  the  agreement  (6)  for  such 
advances  or  endorsements  or  other  liability  to  be  incurred, 


(a)  Ante  pp.  284,  368. 

(b)  49  Vic.  cap.  32,  sec.  3.    See  post. 
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and  the  amonnt  of  the  liability  intended  to  be  created  (7) 
and  in  case  such  mortgage  is  accompanied  by  the  affidavit 
of  the  mortgagor  (8)  as  in  the  schedule  hereto  annexed,  or 
in  case  the  mortgage  has  been  given  or  entered  into  by  an 
agent  or  attorney  duly  authorized  in  writing  to  give  or 
enter  into  such  mortgage,  and  if  the  agent  or  attorney  is 
aware  of  the  circumstances  connected  therewith,  (9)  then, 
if  accompanied  by  the  affidavit  of  such  agent  or  attorney, 
such  affidavit,  whether  of  the  mortgagor  or  his  agent  or 
attorney,  stating  that  the  mortgage  truly  sets  forth  the 
agreement  entered  into  between  the  parties  thereto,  and 
truly  states  the  extent  of  the  liability  intended  to  be  created 
and  covered  by  said  mortgage,  and  that  such  mortgage  was 
executed  in  good  faith  and  for  the  express  purpose  of  secur- 
ing the  mortgagee  repayment  of  his  advances,  or  against  the 
payment  of  the  amount  of  his  liability  for  the  mortgagor, 
as  the  case  may  be,  and  not  for  the  purpose  of  securing  the 
goods  and  chattels  mentioned  therein  against  the  creditors 
of  the  mortgagor,  nor  to  prevent  such  creditors  from  recov- 
ering any  claims  which  they  may  have  against  such  mort- 
gagor, (10)  and  in  case  such  mortgage,  with  such  affidavit, 
is  filed  with  the  registrar  of  deeds  of  the  county  wherein 
the  maker  resides,  the  same  shall  be  valid  and  binding  to 
the  same  extent  and  as  against  the  same  persons  as  the  bills 
of  sale  or  chattel  mortgages  mentioned  in  this  chapter; 
otherwise  it  shall  be  null  and  void  as  against  the  creditors  of 
t  lie  mortgagor.   (11) 

(1)  See  ante  p.  381,  where  will  be  found  a  section  in  the 
Ontario  Act  similar  to  this. 

(2)  See  ante  p.  81 ;  p.  294,  note  (3) ;  p.  469,  note  (2)  and 
Con.  Stat,  of  N.  B.,  cap.  75,  sec.  1,  ante  p.  556,  note  (8). 

(8)  See  ante  p.  382,  note  (2). 

(4)  See  ante  p.  884,  note  (4). 

(5)  See  ante  p.  899,  note  (5). 

(6)  See  ante  p.  399,  note  (6). 

(7)  See  ante  p.  401,  note  (7). 

(8)  Between  the  Ontario  Act  and  this  statute,  there  is 
here  a  marked  difference.     Under  this  section  the  mort- 
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gagor  makes  the  affidavit.  Under  a  corresponding  section 
in  the  Ontario  Act  it  is  the  mortgagee,  (a) 

(9)  See  preceding  note.  Here  it  is  the  agent  of  the 
mortgagor.  Under  the  Ontario  Act  it  is  the  agent  of  the 
mortgagee.  Bearing  in  mind  the  difference,  the  practi- 
tioner is  referred  to  p.  402  ante,  note  (9)  &  (10). 

(10)  See  ante  p.  408,  note  (11). 

(11)  This  section  has  been  amended  so  as  to  omit  all  the 
latter  words  of  the  section  after  the  word  "  otherwise  *  and 
to  substitute  therefor  the  following,  "  such  mortgage  shall, 
as  against  the  persons  mentioned  in  section  one  of  this 
chapter  only  take  effect  from  the  time  of  the  filing  thereof, 
accompanied  by  such  affidavit."  (b) 

Affidavit  be-  0.  The  affidavits  mentioned  in  (1)  the  three  next  preced- 
fore  whom  jng  sections  shall  be  made  before  a  judge  of  any  court,  any 
m  commissioner  for  taking  affidavits,  or  any  justice  of  the 

peace  or  notary  public,  and  if  the  same  is  made  by  the 

agent  or  attorney  of  the  party  required  to  make  the  same, 
Contents.       it  shall  be  set  out  in  said  affidavit  that  the  said  agent  or 

attorney  making  the  same  is  personally  cognizant  of  the 

facts  therein  set  out.  (2) 

(1)  This  section  has  been  amended,  the  word  "  in  "  has 
to  be  followed  with  the  words  "  the  first  section  and."  (a) 

(2)  This  portion  of  the  section  differs  for  the  better  from 
the  law  in  Ontario,  (b) 

Bills  of  sale     7.  (1)  The  registrar  of  deeds  shall  cause  the  bills  of  sale 

when  filed  to  or  copies  thereof  deposited  with  him,  (2)  to  be  numbered 

and  indexed  an<*  m^exe^»  an<*  an  alphabetical  list  thereof  to  be  made  in 

a  book  to  be  kept  by  him  for  that  purpose,  containing  the 

(a)  See  ante  p.  881. 

(b)  49  Vic.  cap.  32,  sec.  4,  post. 

(a)  49  Vic.  cap.  32,  sec.  5,  post. 

(b)  See  ante  p.  402,  note  (9). 
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names  and  descriptions  of  the  grantors  and  grantees,  the 

date  of  execution  and  filing,  (3)  and  the  sums  for  which  the 

same  have  been  given ;  and  every  bill  of  sale  or  copy  may  g™*?!,,111 

be  inspected  by  any  person  paying  a  fee  of  twenty  cents 

therefor.  (4) 

(1)  See  ante  p.  408,  sec.  8,  and  notes. 

(2)  See  ante  p.  412,  note  (5)  and  note  (4),  infra. 

(8)  See  ante  p.  418,  note  (6).  It  will  be  observed  that 
there  is  no  time  of  the  day  limited  in  the  statute  for 
leaving  the  instrument  with  the  registrar;  and  so,  if  he 
receives  it,  even  though  it  be  at  his  private  residence,  with 
the  fee  for  filing,  and  with  the  directions  to  file  the  same, 
the  instrument  is  sufficiently  filed  within  the  provisions 
of  this  section,  so  as  to  prevent  advantage  being  taken 
against  the  parties  to  the  instrument,  notwithstanding 
that  the  registrar,  after  having  recorded  the  bill  of  sale  as 
a  deed  of  land,  did  not  enter  it  in  the  book  directed  by  the 
statute,  and  sent  it  away  from  the  office  without  instruc- 
tions from  or  knowledge  or  consent  of  the  assignee.  The 
absence  from  the  office  of  the  instrument,  though  it  might 
be  restored  by  the  assignee  as  promptly  as  possible,  if  there 
be  no  fraud  in  the  case,  cannot  be  taken  advantage  of  by 
an  attaching  creditor,  who  knows  of  the  bill  of  sale  having 
been  in  the  office  and  of  its  having  been  sent  away  while  so 
absent,  (a)  This  law  seems  to  accord  with  the  view  that 
the  registrar's  duties  as  to  filing,  etc.,  are  directory  only, 
and  that  parties  interested,  having  fulfilled  the  statutory 
requirements  devolving  upon  them,  cannot  be  prejudiced 
by  failure  in  the  registrar  to  do  his  duty,  (b) 

(4)  See  ante  p.  457,  et  seq. 

(a)  FUhcr  v.  Bishop,  5  Rus.  &  Geld.  N.  S.  Law  Hep.  457. 

[b)  Page  417,  supra. 

B.M.  87 
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Discharge,  0*  When  a  bill  of  sale  (1)  shall  have  been  discharged,  (2) 

how  entered,  an  entry  of  such  discharge  may  be  made  in  the  registry  list 
upon  the  production  of  a  certificate  from  the  holder  of  sach 
bill  of  sale,  duly  attested  to  by  the  oath  of  a  subscribing 
witness,  (3)  made  before  the  registrar  of  deeds  or  any  justice 
of  the  peace,  or  otherwise,  as  required  for  the  registry  of 
deeds  of  real  estate,  and  such  certificate  shall  be  indexed 
and  entered  on  the  list;  and:  on  the  files  kept  by  the 
registrar. 

(1)  See  ante  p.  568. 

(2)  See  ante  p.  451,  sec.  17,  note  (1),  et  seq. 
(8)  See  ante  p.  452,  note  (8). 

Registrar's        ••  The  registrar  shall  be  entitled  to  twenty  cents  for  his 

fees.  trouble  in  filing,  indexing  and  entering  every  bill  of  sale  or 

copy,  and  to  twenty  cents  for  administering  every  oath, 

under  this  chapter,  and  to  twenty  cents  for  entering  and 

indexing  every  certificate  of  discharge  of  a  bill  of  sale. 

Meaning  of       10*  In  construing  this  chapter  the  following  words  and 
terms.  expressions  shall  have  the  meanings  hereby  assigned  to 

them,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction,  that  is  to  say : 
Bill  of  sale.  The  expression  "  bills  of  sale  M  shall  include  bills  of  sale, 
assignments,  transfers,  declarations  of  trust  without  trans- 
fer, and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities  or  licenses  to  take  posses- 
sion of  personal  chattels  as  security  for  any  debt,  but  shall 
not  include  the  following  documents,  that  is  to  say,  assign- 
ments for  the  general  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same,  marriage  settlements,  transfers 
or  assignments  of  any  ship  or  vessel,  or  any  share  thereof, 
transfers  of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading,  warehouse  keepers'  certificates,  war- 
rants or  orders  for  the  delivery  of  goods,  or  any  other 
documents  used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  endorsement  or  by 
delivery,  the  possessors  of  such  documents  to  transfer  or 
receive  goods  thereby  represented,  or  assignments  of  per 
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sonal  property  to  creditors  under  proceedings  for  the  relief 
of  insolvent  debtors. 

The  expression,  "  personal  chattels"  shall  mean  goods,  Personal 
furniture,  fixtures  and  other  articles  capable  of  complete  chattels, 
transfer  by  delivery,  and  shall  not  include  chattel  interests 
in  real  estate,  nor  shares  or  interests  in  the  Btock,  funds,  or 
securities  of  any  government,  or  in  the  capital  or  property 
of  any  incorporated'  or  joint  stock  company,  nor  choses  in 
action. 

Personal  chattels  shall  be  deemed  to  be  in  the  "  apparent  Apparent 
possession"  (1)  of  the  person  making  or  giving  the  bill  of  possession, 
sale  so  long  as  they  shall  remain  or  be  in  or  upon  any 
building,  land,  or  other  premises  occupied  by  him,  or  as 
they  shall  be  used  and  enjoyed  by  him  in  any  place  what- 
soever, notwithstanding  that  formal  possession  thereof 
may  have  been  taken  by  or  given  to  any  other  person. 

(1)  See  ante  p.  807. 

II.  The  affidavits  mentioned  in  sections  four  and  fiv 
this  Chapter  shall  be  as  nearly  as  may  be  in  the  form 
schedules  A.  and  B.  reepectively.  (1) 

(1)  See  ante  j>.  456,  note  (6). 


SCHEDULES. 


Canada, 
Province  of  Nova  Scotia, 
County  of 

I,  A.  B.,  of  ,  in  the  county  of 

(occupation)  make  oath  and  say  as  follows : 

I  am  the  grantor  (or  agent  or  attorney  of  the  grantor 
duly  authorized   in  that  behalf,   and    have   a    personal 
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knowledge  of  the  matters  hereinafter  deposed  to)  men- 
tioned in  the  accompanying  bill  of  sale  (or,  chattel  mort- 
gage). 

The  amount  set  forth  therein  as  being  the  consideration 
thereof,  is  justly  and  honestly  due  and  owing  by  the 
grantor  to  the  grantee,  and  the  bill  of  sale  (or,  chattel  mort- 
gage, as  the  case  may  be)  was  executed  in  good  faith,  and 
not  for  the  purpose  of  protecting  the  property  mentioned 
therein  against  the  creditors  of  the  grantor  (or  mortgagor) 
or  of  preventing  the  creditors  of  such  grantor  (or  mort- 
gagor) from  obtaining  payment  of  any  claims  against  him. 

Sworn  to  at  ,  in  the         \ 

County  Of  ,  this  day    v. 

0f  'A'D-'18        '  )      (Signed)  A.  B. 


B. 


Canada, 
Province  of  Nova  Scotia, 
County  of 

I,  A.  B.,  of  in  the  county  of  ,  (occupa- 

tion), make  oath  and  say  : 

I  am  the  mortgagor  (or,  agent  or,  attorney  of  the  mort- 
gagor duly  authorized  in  that  behalf,  and  have  a  personal 
knowledge  of  the  matters  hereinafter  deposed  to)  mentioned 
in  the  accompanying  chattel  mortgage. 

The  mortgage  hereto  annexed  truly  sets  forth  the  agree- 
ment entered  into  between  the  parties,  and  truly  states  the 
extent  of  the  liability  intended  to  be  created  and  covered  by 
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said  mortgage,  and  that  such  mortgage  was  executed  in 
good  faith  and  for  the  express  purpose  of  securing  the 
mortgagee  repayment  of  his  advances  (or,  and,  against  the 
payment  of  the  amount  of  the  liability  of  the  mortgagee  for 
the  mortgagor,  as  the  case  may  be,)  and  not  for  the 
purpose  of  securing  the  goods  and  chattels  mentioned 
therein  against  the  creditors  of  the  mortgagor,  nor  to 
prevent  such  creditors  from  recovering  any  claims  they 
may  have  against  such  mortgagor. 

Sworn  to  at  ,  in  the  \ 

County  of  ,  this      day 

of  ,  A.D.  18      ,  I 

Before  me.  I  (Signed)  A.  B. 
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49  VICTORIA  (NOVA  SCOTIA.) 
CHAPTER    32. 

An  Act  to  amend  Chapter  92  of  the  Revised  Statutes,  "Of 
the  Prevention  of  Frauds  on  creditors  by  Secret  Bills 
of  Sale." 

fPassed  the  11th  day  of  May,  A.  D.  1886. 


1 .  Section  3  amended. 

2.  Section  1  amended. 

3.  Section  4  amended. 

4.  Section  5  amended. 


5.  Section  6  amended, 

6.  Section  8  amended. 

7.  Section  10  amended. 


B 


E  it  enacted  by  the  Governor,  Council,  and  Assembly, 
as  follows : 


Section  3 
amended. 


I.  Section  3  of  said  chapter  92,  of  the  revised  Statutes, 
is  amended  by  striking  out  of  the  seventeenth  line  of  said 
section  the  words  *'  several  affidavits  of  the  parties/'  and 
inserting  in  place  thereof  the  words  "  affidavit  of  either  of 
the  parties  tnereto,"  and  by  striking  out  of  the  twentieth 
and  twenty -first  lines  of  said  section  the  words  "  such  agent 
or  agents  respectively,''  and  inserting  in  place  thereof  the 
words  "  the  agent  of  either  of  the  parties  thereto." 


Section  1 
amended. 


2.  Section  1  of  said  chapter  is  amended  by  striking  oat 
the  words  "the  laws  relating  to  insolvency"  in  the  thir- 
teenth and  fourteenth  lines,  and  inserting  in  lieu  thereof 
the  words  "the  provisions  of  chapter  118,*'  and  wherever 
the  said  section  is  referred  to  in  this  Act  it  shall  be  taken 
to  be  referred  to  as  so  amended. 


Digitized  by 


Google 


49  VIC.  NOVA   SCOTIA,  CAP.  32,  BBC.  7.  588 

3.  Section  4  of  said  chapter  ie  amended  by  striking  out  Section  4 
all  the  words  after  the  word  "  otherwise,"  and  inserting  in  amended, 
lien  thereof  the  following  words:  "Such  bill  of  sale  or 
chattel  mortgage  shall,  as  against  the  persons  mentioned  in 
section  1  of  this  chapter,  only  take  effect  and  have  priority 
from  the  time  of  the  filing  thereof,  accompanied  by  such 
affidavit. 

♦•  Section  5  of  said  chapter  is  amended  by  striking  out  Section  5 
all  the  words  after  the  word  "  otherwise  "  in  the  last  line  amended, 
but  one,  and  inserting  in  lieu  thereof  the  following  words : 
"  Such  mortgage  shall,  as  against  the  persons  mentioned  in 
section  1  of  this  chapter,  only  take  effect  from  the  time  of 
the  filing  thereof,  accompanied  by  such  affidavit." 

6.  Section  6  of  said  chapter  is  amended  by  inserting  Section  6 
after  the  word  "in"  in  the  first  line  the  words  "the  first  amended, 
section  and." 

6.  Section  8  is  amended  by  inserting  after  the  words  Section  8 
"bill  of  sale"  in  the  first  line  the  words  "or  chattel  mort-  amended, 
gage,"  and  by  inserting  after  the  word   "discharged"  in 

the  first  line  the  words  "  or  released." 

7.  Section  10  of  said  chapter  is  amended  by  striking  out  Section  10 
the  word  "insolvent"   in  line   23,  and  inserting  in  lieu  amended, 
thereof  the  word  "  indigent." 
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REVISED  STATUTES  PRINCE  EDWARD  ISLAND. 
Anno  Vicesimo  Tertio  Victoria  Regin^. 

CHAPTER     9. 

An  Act  for  Preventing  Frauds  by  Secret  Bills  of 
Sale  of  Personal  Chattels. 

[Passed  May  2nd,  1860. 


WHEREAS,  frauds  are  frequently  committed  upon 
creditors  by  secret  bills  of  sale  of  personal  chattels, 
whereby  persons  are  enabled  to  keep  up  the  appearance 
of  being  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  nevertheless  have  the  power  of 
taking  possession  of  the  property  of  such  persons  to  the 
exclusion  of  the  rest  of  their  creditors ;  for  remedy  thereof: 
Be  it  therefore  enacted,  by  the  Lieutenant-Governor, 
Council  and  Assembly,  as  follows : 

Bills  of  sale  !•  (1)  Every  bill  of  sale  of  personal  chattels,  (2)  made  (3) 
to  be  filed  either  before  or  after  the  passing  of  this  Act,  either  abso- 
thonotoneT  lateIy  ^  °r  conditionalIy»  (5)  or  subject  or  not  subject  to 
of  the  anv  trus*8'  ana*  whereby  the  grantee  or  holder  shall  have 

Supreme  power,  with  or  without  notice,  and  either  immediately  (6) 
Court.  after  the  making  of  such  bill  of  sale,  or  at  some  future 

time,  to  seize  or  take  possession  of  any  property  (7)  and 
effects  comprised  in  and  made  subject  to  such  bill  of  sale, 
and  every  schedule  and  inventory  which  shall  be  thereto 
annexed,  or  therein  referred  to,  (8)  may  be  filed  (9)  with  the 
Prothonotary  of  Her  Majesty's  Supreme  Court  of  Judica- 
ture at  Charlottetown,  or  with  the  deputy  Prothonotary  of 
Prince  or  King's  counties,  according  to  the  county  in  which 
the  grantor  of  the  bill  of  sale  may  usually  reside,  (10)  and 
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in  case  such  grantor  shall  be  a  non-resident  in  this 
Island,  (11)  or  shall  have  no  fixed  permanent  place  of  resi- 
dence, then  with  the  Prothonotary  of  the  Supreme  Court  in 
Charlottetown. 

(1)  This  Act  has  heen  amended  (a)  so  as  to  provide  that 
all  absolute  bills  of  sale  shall  be  fraudulent  and  void  unless 
the  grantee  shall,  upon  execution  of  the  instrument,  take 
actual  possession  of  the  chattels,  and  the  grantor  cease  to 
have  the  possession  thereof. 

(2)  See  awfepp.  81, 86,  294,  and  section  21  Rev.  Stat.  Ont. 
1887,  cap.  125,  ante  p.  465,  and  Con.  Stat.  N.  B.  cap.  75, 
sec.  1,  note  (8),  ante  p.  556. 

(8)  See  ante  p.  296,  note  (4) :  Chapter  VIIL,  p.  196  ante. 

(4)  See  ante  p.  868,  note  (1) :  also  Con.  Stat.  N.  B.  cap. 
75,  sec.  1,  note  (5),  ante  p.  559. 

(5)  See  ante  p.  284,  note  (2). 

(6)  The  word  "  immediately  "  seems  here  to  he  used  in 
the  same  sense,  and  to  have  the*  same  use  in  this  section, 
as  the  words  "  execution  thereof"  in  the  statute  of  Nova 
Scotia,  ante  p.  568,  and  the  statute  of  New  Brunswick, 
ante  p.  555  :  see  also  p.  823  ante. 

(7)  See  ante  p.  141,  Chapter  VI. 

(8)  See  Con.  Stat.  N.  B.  cap.  75,  ante  p.  560,  note  (9). 

(9)  See  ante  p.  821,  note  (8),  and  p.  412,  note  (5). 

(10)  See  ante  p.  411,  note  (3). 

(11)  See  ante  p.  296,  note  (4). 

(a)  41  Vic,  cap.  7,  sec.  1. 
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The  execu-        2*  The  execution  (1)  of  all  such  bills  of  sale  as  afore- 
tion  of  bills  g^id   (2)   which  already  have  been  or  hereafter  shall  be 

proved  fc°  made»  <3)  8bal1  be£ore  filiug  thereof»  **  proved  on  oath  before 
before  filing.  *ne  prothonotary  or  deputy  prothonotary,  with  whom  the 
same  shall  be  filed,  (4)  by  one  or  more  of  the  subscribing 
witnesses  thereto,  (5)  or  by  the  personal  acknowledgment 
before  him  of  the  grantor  or  grantors  in  such  bill  of 
sale ;  (6)  which  oath  the  said  prothonotary,  or  deputy  pro- 
thonotary is  hereby  empowered  to  administer,  and  which 
acknowledgment  or  proof  of  due  execution  shall  be  endorsed 
on  the  back  of  each  and  every  such  bill  of  sale  or  writing  so 
produced  and  proved,  and  also  signed  by  the  prothonotary 
or  deputy  prothonotary. 

(1)  As  to  what  is  execution,  see  ante  p.  823. 

(2)  The. bills  of  sale  referred  to  are  those  mentioned  in 
the  preceding  section. 

(8)  The  Act  is  retrospective  :  see  ante  p.  296,  note  (4), 
Chapter  VIII.,  p.  196  ante. 

(4)  See  ante  p.  821,  note  (8),  and  p.  412,  note  (5). 

(5)  The  witness  must  be  a  subscribing  witness.  In  this 
respect  this  Act  differs  from  the  first  section  of  the  Ontario 
Act,  (a)  but  is  in  accord  with  other  portions  of  that  Act.  (6) 

The  legislation  in  the  Ontario  Act  corresponding  to  the 
requirement  in  this  section,  that  the  grantor  or  grantors 
shall  make  personal  acknowledgment,  is  that  the  mortgagee 
shall  make  an  affidavit  of  bona  fides.  Under  the  Ontario 
Act  one  of  two  or  more  mortgagees  may  make  this  affidavit, 
and  it  will  be  held  sufficient,  (c)  Does  the  principle  apply 
under  this  section,  and  make  sufficient  a  bill  of  sale  if  one 
of  several  grantors  makes  the  personal  acknowledgment  ? 

(a)  Ante  p.  283. 

(/>)  Ante  p.  457,  note(l). 

(c)  Ante  note  (2),  p.  336. 
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3.  The  commissioners  appointed  to  take  affidavits  in  the  The  execu- 

Supreme  Court  in  the  several  counties  of  this  Island  shall  t*.on  °*  D^^8 

of  sale  mav 
be,  and  they  are  hereby  empowered  to  administer  an  oath  ^  prove^  \^. 

to  any  witness  or  witnesses  who  may  come  before  them  to  fore  com  mis - 

prove  the  due  execution  of  any  such  bill  of  sale  as  aforesaid,  sioners,  for 

or  take  the  personal  acknowledgement  of  the  grantor  or  *a*1.nS  .a® " 

grantors  therein  as  aforesaid  ;   and  they  shall  thereupon,  preme  Court. 

and  upon  the  back  of  each  bill  of  sale,  certify  the  proof  or 

acknowledgement    so  made    before  them  respectively,  in 

manner  as  set  forth  in  schedules  (A.)  and  (B.)  to  this  Act ; 

(1)  for  which  service  the  commissioners  shall  receive  the 

sum  of  two  shillings  and  sixpence,  and  no  more ;  and  the 

prothonotary  or  deputy  prothonotary,  after  such  proof  or 

acknowledgement  before  himself,  or  on  receipt  of  any  bill 

of  sale  so  certified  by  the  commissioner  as  aforesaid,  and  on 

receipt  of  the  fees  due  to  him  therefor,  shall  receive,  (2)  file 

and  enter  the  same  in  his  office  in  manner  as  hereinafter 

mentioned. 

(1)  See  ante  note  (5)  &  (6),  p.  456. 

(2)  See  ante  pp.  412,  418. 

4.  In  case  the  witnesses  to  any  such  bill  of  sale  shall  Mode  of  exe- 
die  before  the  proof  or  acknowledgement  and  filing  thereof  as  cution  in 
aforesaid,  or  cannot  Joe  found,  or  shall  be  absent  from  the  !^?VgL  f?  f 
Island,  then  execution  of  the  bill  of  sale  may  be  proved  by  subscribing 
affidavit  before  a  judge  of  the  Supreme  Court,  to  be  attached  witness. 

to  the  bill  of  sale  by  any  person  or  persons,  to  the  effect, 
that  the  person  making  the  affidavit  has  seen  the  grantor 
or  the  witness  or  witnesses,  or  one  of  them,  write,  and  is 
well  acquainted  with  his  or  their  handwriting,  and  believes 
the  handwriting  set  to  the  bill  of  sale,  or  subscribed  as 
witness  thereto,  is  of  the  proper  handwriting  of  the  grantor 
or  witness  as  the  case  may  be,  and  such  affidavit  shall  be 
signed  by  the  judge  in  the  usual  manner ;  and  he  shall  be 
entitled  to  receive  the  fee  of  one  shilling,  and,  no  more,  for 
administering  the  oath  and  signing  the  affidavit ;  and  any 
bill  of  sale  with  the  affidavit  in  this  clause  mentioned 
annexed  shall  be  filed  with  the  prothonotary  of  the  Supreme 
Court  in  Char  lot  tetown. 

6.  No  person  shall  be  compelled  to  attend  before  the  No  person 
prothonotary,  deputy  prothonotary,  judge  Br  commissioner,  compelled  to 
as  a  witness  to  prove  the  due  execution  of  any  such  bill  of  attend  as 
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witness  to  sale  as  aforesaid,  unless  there  shall  have  been  previously 
prove  execu-  tendered  to  him,  or  her,  a  reasonable  compensation  for  his, 
of'sale  until  or  ner  trouD^e  an<*  time»  **  ana<  after  the  rate  of  four  pence 
fees  tender-  P6^  m^e  f°r  travelling  expenses,  for  every  mile  to  be  travel- 
ed, le  1  in  coming  to  and  returning  from  the  place,  where  proof 
shall  be  made  of  the  bill  of  sale ;  and  in  case  the  witness 
shall  refuse  to  attend  before  the  proper  officer,  within  six 
days  after  such  tender  as  aforesaid,  the  person  or  persons 
requiring  the  attendance  of  such  witness  may  make  oath 
before  any  one  of  Her  Majesty's  justices  of  the  peace,  and 
therein  set  forth  the  necessity  of  such  witness's  attendance 
before  the  judge,  prothonotary,  deputy  prothonotary  or  com- 
missioner, the  making  of  such  tender,  and  the  amount 
thereof  and  refusal  to  attend ;  and  thereupon  the  witness 
so  refusing  to  attend  as  aforesaid,  shall  be  forthwith  com- 
mitted by  warrant,  under  the  hand  and  seal  of  such  justice, 
to  prison,  there  to  remain  without  bail  or  mainprise,  until 
he,  or  she,  shall  comply  with  the  requisitions  of  this  Act, 
and  shall  also  pay  the  reasonable  costs  and  all  damages 
which  may  have  accrued  to  the  grantee  or  holder  of  the 
bill  of  sale,  in  consequence  of  such  his  or  her  neglect  or  ref  asal 
to  attend  and  give  evidence  before  the  judge,  prothonotary, 
deputy  prothonotary  or  commissioner  as  aforesaid. 

The  protho-  6.  (1)  The  prothonotary  and  each  of  the  deputy  protho- 
£otai7  *?  notaries  of  the  said  Supreme  Court  respectively  shall  cause 
containing  everv  bill  of  sale,  and  every  such  schedule  and  inventory  as 
particulars  aforesaid  filed  in  his  office  under  the  provisions  of  this  Act, 
of  each  bill  to  be  numbered,  and  shall  keep  a  book  or  books  in  his  said 
of  sale.  office,  in  which  he  shall  cause  to  be  fairly  entered  an  alpha- 

betical list  of  every  such  bill  of  sale,  containing  therein  the 
name,  description  and  addition  of  the  person  making  or 
giving  the  same,  and  also  the  psrson  to  whom  or  in  whose 
favour  the  same  shall  be  given,  together  with  the  number 
and  dates  of  the  execution  and  filing  of  the  same,  and  the 
sum  for  which  the  same  has  been  given,  and  the  time  or 
times  (if  any)  when  the  same  is  thereby  made  payable, 
according  to  the  form  contained  in  schedule  (C)  to  this  Act ; 
which  said  book  or  books,  and  every  bill  of  sale  filed  in  the 
said  office,  may  be  searched  and  viewed  by  all  persons  at  all 
reasonable  times,  paying  the  officer  for  every  search  the 
sum  of  one  shilling,  and  no  more. 

(1)  See  section  8,  p.  408  ante,  and  section  9,  p.  416  ante. 
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7.  Each  of  the  said  officers  shall  be  entitled  to  receive,  Officers  fees, 
for  his  trouble  in  filing  and  entering  every  such  bill  of  sale, 
the  sum  of  one  shilling  and  no  more  ;  and  for  taking  proof 
or  acknowledgment,  and  certifying  the  same  in  manner  as 
aforesaid,  the  sum  of  two  shillings  and  sixpence,  and  no 
more. 

8>  Any  person  shall  be  entitled  to  have  an  office  copy,  or  Office  copies 

an  extract  of  every  bill  of  sale  which  shall  be  filed  as  afore- an^  extracts 

said,  upon  paying  for  the  same  at  the  like  rate,  as  for  office  gi^en 

on  paying,  or 
copies  of  judgments  or  other  documents  in  the  Supreme  for  copies  of 

Court  of  Judicature.  judgment. 

9.  It  shall  be  lawful  for  any  judge  of  the  said  Supreme  Satisfaction 
Court  Judicature  to  order  a  memorandum  of  satisfaction  to  mav  b® 

be  written  upon  any  bill  of  sale  as  aforesaid,  if  it  shall 
appear  to  him  that  the  debt  (if  any)  for  which  such  bill  of 
sale  is  given  as  security  shall  have  been  satisfied  or  dis- 
charged; and  the  judge's  fee  for  such  order  shall  be  one 
shilling  and  no  more. 

10.  From  and  after  the  passing  of  this  Act,  every  such  Bill  of  sale 
bill  of  sale  of  personal  chattels  as  hereinbefore  mentioned,  ^u^ v  n^  to 
which  shall  have  been  duly  filed  in  the  office  of  the  prothon-  ^v^ove'r °a  11 
otary  or  deputy  prothonotary  as  aforesaid,  shall  take  pre-  other  bills  of 
cedence  and  have  priority  over  all  other  bills  of  sale  of  the  sale. 

same  chattels,  whether  prior  in  point  of  date  or  otherwise, 
which  shall  not  have  been  previously  filed ;  (1)  and  every 
such  last  mentioned  bill  of  sale,  not  being  filed  as  aforesaid, 
shall,  as  against  all  other  bills  of  sale  given  by  the  same 
party  of  the  same  property,  or  a  part  thereof,  and  duly  filed, 
and  also  as  against  all  sheriff's  officers  and  other  persons 
seizing  any  property  or  effects  comprised  in  such  bill  of 
sale,  in  the  execution  of  any  process  of  any  court  of  law  (2) 
or  equity  authorizing  the  seizure  of  the  goods  of  the  person 
by  whom  or  of  whose  goods  such  bill  of  sale  shall  have  been 
made,  and  against  every  person  on  whose  behalf  such  pro- 
cess shall  have  been  issued,  be  null  and  void  to  all  intents 
and  purposes  whatsoever,  (3)  so  far  as  regards  the  property 
in  or  right  to  the  possession  of  any  personal  chattels  com- 
prised in  such  bill  of  sale,  which  at  or  after  the  time  of  the 
execution  by  the  grantor  of  the  bill  of  sale,  so  duly  filed 
under  this  Act,  or  of  executing  such  process  (as  the  case 
may  be)  shall  be  in  the  possession,  or  apparent  possession 
of  the  person  making  such  bill  of  sale ;  provided  always, 
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nevertheless,  that  all  ;bills  of  sale,  heretofore  or  here- 
after to  be  duly  made  and  executed,  shall  in  all  cases  as 
between  the  immediate  parties  thereto,  and  as  against  the 
grantor  therein  named,  and  his  heirs,  executors  and  admin- 
istrators, be  deemed  to  be  valid  and  binding,  notwithstand- 
ing the  same  shall  not  have  been  filed  according  to  the 
provisions  of  this  Act,  unless  there  shall  be  therein  con- 
tained a  condition  or  covenant  to  the  contrary. 

Any    person      II.  Any  person  filing  a  bill  of  sale  under  this  Act  may 

filing  bill  of  make  a  copy  thereof  for  his  or  her  own  use  or  otherwise, 

make^copv     an^  re<l,,ire  tne  prothonotary  or  deputy  prothonotary  with 

thereof.  whom  the  original  may  be  filed,  to  compare  the  same  with 

the  copy,  and  after  comparison  to  certify  on  the  said  copy 

that  the  same  is  a  true  copy  of  such  original,  and  also  to 

-certify  to  the  filing  of  such  original  bill  of  sale. 

(1)  This  means  that  bills  of  sale  shall  rank  according 
to  priority  in  filing. 

(2)  See  Con.  Stat.  N.  B.  cap.  75,  sec.  1,  ante  p.  561, 
note  (20). 

(8)  See  ante  p.  858  ;  note  (8),  p.  849  ;  note  (6),  p.  857. 


Bills  of  sale  12*  Bills  of  sale  executed  before  the  passing  of  this  Act, 
executed  jf  duly  filed  as  aforesaid,  under  the  provisions  hereinbefore 
nff'of^STe  contamed,  within  six  months  after  the  passing  of  this  Act, 
Act,  not  to  sn&M  not  De  affected  or  postponed  by  the  filing  within  that 
be  affected  period  of  any  bill  of  sale  of  a  later  date,  any  thing  herein 
thereby.         contained  to  the  contrary  thereof  notwithstanding. 


A  certified         13.  A  certified  copy  of  any  bill  of  sale  filed  under  this 
°Wr^11ft  *     Act,  certified  under  the  seal  of  the  Supreme  Court,  and  the 

??*~  i^°  «•   hand  of  the  officer  with  whom  the  original  bill  of  sale  shall 
sale  to  bee  vi-        ,         .     ,  .  .  .«  - 

dence  in  all  °e  deposited,  together  with  a  certificate  of  the  filing  given 
courts.  by  the  same  officer,  shall  be  received  as  evidence  of  the  con- 

tents of  such  bill  of  sale,  and  of  the  filing  thereof,  in  all 
courts  in  this  Island,  wherein  it  shall  become  necessary  to 
give  the  same  in  evidence.  (1) 

(1)  See  ante  p.  449,  et  seq. 
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14.  The  officer's  fees  for  making  a  copy  shall  be  sixpence  Officer's  fees 
per  folio  of  one  hundred  words:  for  comparing  a  copy  pro-  *or  making  a 
dnced  and  required  to  be  certified,  the  sum  of  two  shillings ;  ^Py'  e  c* 
and  two  shillings  and   threepence  for  the  certificate  and 
seal,  and  no  more. 

IB.  In  construing  this  Act,  the  following  words    and  Interpreta- 
expressiqn  shall  hove  the  meanings  hereby   assigned  to  t*on  °* 
them,  unless  there  be  something  in  the  subject  or  context       m  * 
repugnant  to  such  construction. 

The  expression  •'  bill  of  sale  "  shall  include  bills  of  sale, 
assignments,  transfers,  declarations  of  trust  without  trans- 
fer, and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities  and  licenses  to  take  posses- 
sion of  personal  chattels  as  security  for  any  debt,  but  shall 
not  include  the  following  documents,  that  is  to  say  :  trans- 
fers or  assignments  of  any  registered  ship  or  vessel,  or  any 
share  thereof,  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade.  (1) 

(1)  See  ante  pp.  284,  868. 

I6>  The   expression    "  personal   chattels,"    shall   mean  Construction 
horses,  cattle,  animals,  goods,  furniture,  fixtures  and  other  of  personal 
articles  capable  of  complete  transfer  by  delivery ;  (1)  and  cnatteIs» 
shall  not  include  chattel -interest  in  real  estate,  nor  shares 
or  interest  in  government  securities,  or  in  the  capital  or 
property  of  any  incorporation  or  joint  stock  company  or 
other  choses  in  action. 

(1)  See  ante  Chapter  II,  p.  81,  et  neq. :  p.  294,  note  (8) ; 
p.  297,  note  (5);  p.  805. 

17.  Personal  chattels  shall   be    deemed  to    be  in    the  Apparent 
apparent  possesion  (1)  of  the  person  making  or  giving  the  possession  of 
bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or  upon  °na*te,s  de' 
any  house,  mill,  warehouse,  building,  works,  yard.  land, 
farm  or  other  premises  occupied  by  him,  or  so  long  as  they 
shall  be  used  or  enjoyed  by  him  in  any  place  whatsoever, 
notwithstanding  that  formal  possession  thereof  may  have 
been  ta*en  by  or  given  to  any  other  person. 

(1)  See  ante  p.  807. 
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SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 


SCHEDULE   A. 

Oath  of  Subscribing  Witness. 

On   the  day  of  personally   appeared  before 

me,  A.  B.,  of  and  being  sworn,  testified  that  he  is 

a  subscribing  witness  to  the  within  deed  or  writing,  and 
that  he  was  present  and  did  see  the  same  duly  executed  by 
the  grantor  (or  assignor,  as  the  ca3e  may  be)  therein 
named.  E.  F. 


Protltonotary,  deputy  protftonoiary,  or 
Commissioner  in  county  for 

taking  affidavits  in  the  Supreme 
Court. 


SCHEDULE  B. 

Certificate   of  Acknowledgement  of   Grantor, 

Form  of  Certificate  of   Acknowledgement. 

On  the  day  of  personally  appeared  before 

me,  A.  B.,  of  and  acknowledged  that  he  did  freely 

and  voluntarily  execute  the  within  written  deed  or  writing, 
to  and  for  the  uses  and  purposes  therein  mentioned. 

E.  F. 


Prothonotary,  deputy  prothonotary \  or 
Commissioner  in  county  for 

taking  affidavits  in  the  Supreme 
Court. 
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PRINCE  EDWARD  ISLAND,  4ist  VICTORIA. 
CHAPTER  7. 

An  Act  to  amend  the  Act  Twenty-third  Victoria, 
Chapter  Nine,  intituled  "An  Act  lor  prevent- 
venting  Frauds  by  Secret  Bills  of  Sale  of 
Personal  Chattels." 

[Passed  April  18th,  1878. 


B 


£  it  enacted  by  the  Lieutenant  Governor,  Council  and 
Assembly  as  follows  : — 


Absolute  I*  All  absolute  bills  of  sale  and  deeds  or  writings,  purport- 

bills  of  sale  ing  to  transfer  the  property  in  chattels  from  the  grantor  to 
void  unless  ^he  grantee  absolutely  and  unconditionally,  shall  be  fraud- 
passes  to  Blent  *nd  void,  (except  as  between  the  grantor  and  grantee) 
grantee.  unless  the  grantee  shall  forthwith,  upon  the    execution 

thereof,   take  actual  possession  of  such  chattels,  and  the 
grantor  shall  cease  to  have  the  possession  thereof. 

Mortgage  2.  A  chattel  mortgage  (1)  or  bill  of  sale  with  conditions  or 

"b*N ,  °'  8ale  stipulations  for  redemption  to  be  therein  set  forth,  shall 
certain^cir1*  **  P1*681111160^  *°  be  valid,  notwithstanding  the  grantee  may 
oumstances.  not  to^e  the  actual  possession  of  the  chattels  therein 
described,  if  such  chattel  mortgage  be  registered  (2)  pur- 
suant to  the  Act,  23  Vic.  cap.  9,  and  if  the  grantee,  (3)  or 
his  agent,  (4)  or  one  of  several  grantees,  or  the  agent  of 
all  or  any  of  such  grantees,  make  affidavit  before  the 
filing  of  such  chattel  mortgage  in  the  form  set  forth 
in  form  A  of  the  schedule,  (which  affidavit  shall  be 
endorsed  upon  or  annexed  to  such  chattel  mortgage.)  that 
the  grantor  is  really  and  truly  indebted  to  the  grantee  in 
the  amount  expressed  in  said  mortgage,  (5)  or  that  a  consid- 
eration of  the  nature  and  amount  therein  expressed  for  the 
making  thereof  really  and  truly  exists.  (6) 
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(1)  See  ante  p.  284. 

(2)  See  ante  p.  821,  note  (8). 
(8)  See  ante  p.  828,  note  (11). 

(4)  See  ante  p.  829,  note  (12). 

(5)  See  ante  p.  889,  note  (5). 

(6)  See  ante  section  2,  R.  S.  0.  1887,  p.  888. 

3.  Sheriffs    and    sheriffs'    bailiffs,    constables    and    all  When  levy 
persons  authorized  to  levy  under  any  execution  issued  from  mav  &«  mad** 
any  court  in  this  province,  may  levy  upon  and  sell  anyon,    ^*y? 
chattels  mentioned,  described  in,  or  conveyed  by  a  chattel  standing 
mortgage.      Provided  that    the  amounts    secured    by  all  bills  of  sale, 
chattel  mortgages  duly  registered  prior  to  the  levy,  together 

with  interest  as  expressed  in  such  mortgages  up  to  the  day 
of  payment,  be  duly  paid,  and  shall  hold  the  surplus 
toward  satisfaction  of  the  levy. 

4.  Affidavits  required  to  be  made  by  grantees  of  chat-  Who  may 
tel  mortgages  under  this  Act,  may  be  sworn  before  any  **ke  affida- 
commissioner  for  taking  affidavits  in  the  supreme  court,  ?** ^K^A  t 
or  county  court,  or  before  the  prothonotary  of  the  supreme 

court,  or  deputy  prothonotary  of  the  county  in  which  such 
mortgage  is  required  to  bo  filed,  or  before  any  clerk  or  assis- 
tant clerk  of  the  county  court. 

6.  When  any  chattel  mortgage  is  produced  for  filing,  When  chat- 
purporting  to  have  endorsed  on  or  annexed  thereto  the  affi-  ^  mortgage 
davit  required  by  the  second  section  of  this  Act,  the  proth-  tere^    re818- 
onotary  or. deputy  prothonotary  to  whom  the   same    is 
offered  in  order  that  it  may  be  filed,  shall  file  such  mortgage 
without  proof  of  the  genuineness  of  such  affidavit  upon  the 
execution  of  such  chattel  mortgage,  (in  other  respects)  being 
proved  in  manner  required  by  the  Act,  23  Victoria,  cap.  9. 

This  Act  shall  be  construed  as  part  of  the  Act  hereby 
amended. 
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SCHEDULE  FORM  A. 
Affidavit  of  grantee  of  chattel  mortgage. 

Dominion  of  Canada,  ) 

Province  of  Prince  Edward  Island,     )■ 
County  ) 

I,  of  in         county,  {Farmer,  or  as  tlu 

case  may  be),  the  grantee  or  one  of  the  grantees  mentioned 
in  the  within  chattel  mortgage,  or  I.  of  in 

county,  agent  for  the  grantee  or  one  of  the  said  grantees, 
make  oath  and  say  : 

That  the  grantor  named  in  said  chattel 

mortgage,  is  really  and  truly  indebted  to  me  (or  to  the 
grantee  or  grantees  therein  named)  in  the  sum  of  $ 
for  (Here  state 

consideration.) 

And  I  further  say  that  the  said  chattel  mortgage  was 
really  and  truly  given  and  accepted  for  the  consideration 
therein  expressed,  and  that  to  the  best  of  my  knowledge 
and  belief  the  said  mortgage  was  not  executed  for  the 
purpose  or  with  the  intent  of  protecting  the  property 
therein  described,  from  the  creditors  of  the  said  grantor,  or 
of  defrauding  the  creditors  of  the  said  grantor,  or  any  of 
them. 

Sworn  at  in  \ 

county,  I 

this  day  of  j" 

before  me.  J  ^  R 
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BRITISH    COLUMBIA. 

ANNO  TRICESIMO  TERTIO,  VICTORIA  REGIN2E. 

No.    16. 

An  Ordinance  to  assimilate  and  amend  the  Law 
relating  to  Bills  of  Sale. 

[11th  May,  1870. 


WHEREAS  it  is  expedient  that  the  law  relating  to  the  Preamble. 
Registration  of  Bills  of  Sale  of  personal  chattels  be 
made  uniform  throughout  the  colony  ; 

Be  it  enacted  by  the  Governor  of  British  Columbia,  with 
the  advice  and  consent  of  the  Legislative  Council  thereof, 
as  follows : 

I.  "The  Bills  of  Sale  Act,  1861,"  and  "  The  Bills  of  Sale  Repeal  of 
Amendment  Act,  1866,"  of  the  former  Colony  of  Vancouver  former  Acts. 
Island,  and  also  an  Act  of  the  Imperial  Parliament  passed 
in  the  17th  and  18th  years  of  the  reign  of  Her  Majesty, 
Chapter  36,  and  intituled  an  "Act  for  preventing  frauds 
upon  creditors  by  secret  bills  of  sale  of  personal  chattels," 
shall  be  and  are  hereby  repealed,  save  and  except  that  every 
act,  matter  and  thing,  lawfully  done  thereunder,  and  every 
right  and  privilege  thereby  acquired,  shall  be  and  are  hereby 
valid  and  effectual,  and  reserved,  and  preserved,  to  all 
intents  and  purposes  as  if  this  ordinance  had  not  been 
passed. 

7.  Every  bill  of  sale  of  personal  chattels  made  after  the  ^.U  bills  of 
passing  of  this  ordinance,  either  absolutely  or  condition-  sale  void  as 
ally,  or  subject  or  not  subject  to  any  trusts,  and  whereby  against  as- 
the  grantee  or  holder  shall  have  power,  either  with  or  with-  81Piee8» 
out  notice,  and  either  immediately  after  the  making  of  such 
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tared  within  bill  of  sale,  or  at  any  future  time,  to  seize  or  take  possession 
21  days.  Qf  any  property  and  effects  comprised  in  or  made  subject  to 

such  bill  of  sale,  and  every  schedule  or  inventory  which 
shall  be  thereto  annexed  or  therein  referred  to.  or  a  true 
copy  thereof,  and  of  every  attestation  of  the  execution 
thereof,  shall,  together  with  an  affidavit  of  the  time  of  such 
bill  of  sale  being  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  and  giving 
the  same,  or  in  case  the  same  shall  be  made  or  given  by  any 
person   under  or  in  the  execution  of  any  process,  then  a 
description  of  the  residence  and  occupation  of  the  person 
against  whom  such  process  shall  have  issued,  and  of  every 
attesting  witness  to  such  bill  of  sale,  be  registered  as  follows: 
If  executed    in    Vancouver  Island  and   affecting  property 
therein,  by  filing  the  same  in  the  office  of  the  registrar-general 
of  titles  in  Victoria  ;  if  executed  on  the  mainland  of  British 
Columbia  and  affecting  property  therein,  by  filing  the  same 
in  the  office  of  the  stipendiary  magistrate  of  the  district  in 
which  the  property  intended  to  be  affected  is  situate,or  in  the 
office  of  some  other  person  appointed  in  that  behalf ;  and  the 
said  bill  of  sale,  or  copy  thereof  with  affidavit  as  aforesaid, 
shall  in  all  cases  hereinbefore  mentioned  be  so  filed  within 
twenty -one  days  after  the  making  or  giving  of  such  bill  of 
sale,  otherwise  such  bill  of  sale  shall  as  against  all  assignees 
of  the  estate  and  effects  of  the  person  whose  goods  or  any  of 
them  are  comprised  in  such  bill  of  sale,  under  the  laws 
relating  to  bankruptcy  or  Insolvency,  or  under  any  assign- 
ment for  the  benefit  of  the  creditors  of  such  person,  and  as 
against  all  sheriff's  officers  and  other  persons  seizing  any 
property  or  effects  comprised  in  such  bill  of  sale  in  the  exe- 
cution of  any  process  of  any  court  of  law  or  equity  author- 
izing the  seizure  of  the  goods  of  the  person  by  whom  or  of 
whose  goods  such  bill  of  sale  shall  have  been  made,  and 
against  every  person  on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever,  so  far  as  regards  the  property  in  or  right 
to  the  possession  of  any  personal  chattels  comprised  in  such 
bill  of  sale,  which  at  or  after  the  time  of  such  bankruptcy 
or  of  filing  the  insolvent's  petition  in  such  insolvency,  or  of 
the  execution  by  the  debtor  of  such  assignment  for  the 
benefit  of  his  creditors,  or  of  executing  such  process  (as  the 
case  may  be),  and  after  the  expiration  of  the  said  period  of 
twenty-one  days,  shall  be  in  the  possession  or  apparent  pos- 
session of  the  person  making  such  bill  of  sale,  or  of  any 
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person  against  whom  the  process  shall  have  issued  under 
or  in  the  execution  of  which  such  bill  of  sale  shall  have  been 
made  or  given,  as  the  case  may  be.  The  affidavit  aforesaid 
may  be  in  the  form  in  the  schedule  hereto  annexed  marked 

"  A.  " 

3.  Where  such  bill  of  sale,  or  copy  thereof  with  affidavit  If  filed  in 
as  aforesaid,  is  filed  in  the  office  of  the  stipendiary  magis-  office  of 
trate,  or  other  person  as  aforesaid,  a  duplicate  thereof  (duly  ™&fftetrafcif 
certified  as  in  Form  "  B  "  in  the  schedule  to  this  ordinance)  a  duplicate  to 
shall  be  forwarded  by  the  first  opportunity,  free  of  charge,  be  sent  to 
by  the  magistrate,  or  other  person  as  aforesaid,  to  the  reg-  registrar-gen- 
is trar -general,  to  be  deposited  in  his  office.  e  a  ' 

4.  If  such  bill  of  sale  shall  be  made  or  given  subject  to  Defeasance 
any  defeasance,  or  condition,  or  declaration  of  trust  not or  condition 
contained  in  the  body  thereof,  such  defeasance,  condition,  °-  eT??to  be 
or  declaration  of  trust,  shall,  for  the  purpose  of  this  ordi-  written  on 
nance,  be  taken  as  part  of  such  bill  of  sale,  and  shall  be  the  same 
written  on  the  same  paper  or  parchment  on  which  suchPaPer* 

bill  of  sale  shall  be  written,  before  the  time  when  the  same 
or  a  copy  thereof  respectively  shall  be  filed,  otherwise  such 
bill  of  sale  shall  be  null  and  void  to  all  intents  and  purposes 
against  the  same  persons,  and  as  regards  the  same  property 
and  effects  as  if  such  bill  of  sale,  or  a  copy  thereof,  had  not 
been  filed  according  to  the  provisions  of  this  ordinance. 

6.  The  filing  of  a  bill  of   sate,  or  a  copy  thereof  with  Interpreta- 
the  affidavit,  is  hereinafter  referred  to  as  the  registration  of  tion  of  term 
a  bill  of  sale.  -Registra- 

tion.' 

6.  The  registration  of  a  bill  of  sale  shall,  during  the  sub-  Bills  of  sale 
sistence  of  such  security,  be  renewed  in  manner  hereinafter  to  be  re-reg- 
mentioned  once  in  every  period  of  five  years,  commencing  Jftered  every 
from  the  day  cf  the  registration,  and  if  not  so  renewed  such 
registration  shall  cease  to  be  of  any  effect  at  the  expiration 
of  any  period  of  five  years,  during  which  a  renewal  has  not 
been  made  as  hereby  required,  subject  to  this  provision* 
that  where  a  period  of  five  years  from  the  original  registra" 
tion  of  any  bill  of  sale,  prior  to  the  passing  ot  this  ordinance, 
has  expired  before  the  1st  day  of  January,  1871,  such  bill  of 
sale  shall  be  as  valid  to  all  intents  and  purposes  as  it  would 
have  been  if  this  ordinance  had  not  been  passed,  if  such 
registration  be  renewed  in  manner  aforesaid  before  the  1st 
day  of  January,  1871. 
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Affidavit  of         7.  The  registration  of  a  bill  of  sale  shall  be  renewed  by 
renewal.  some  person  filing  in  the  office  of  the  said  registrar-general 

of  titles,  or  stipendiary  magistrate,  or  other  person  as  afore- 
said, an  affidavit  stating  the  date  of  such  bill  of  sale,  and 
the  names,  residences  and  occupations  of  the  respective 
parties  thereto,  as  stated  therein,  and  also  the  date  of  the 
registration  of  such  bill  of  sale,  and  that  such  bill  of  sale 
is  still  a  subsisting  security,  and  the  registrar-general  of 
titles,  or  stipendiary  magistrate,  or  other  person  as  afore- 
said, shall  thereupon  number  such  affidavit,  and  re-number 
the  original  bill  of  sale  or  copy  filed  in  the  said  office  with 
a  similar  number. 

Duplicate  to       8.  Every  affidavit  renewing  the  registration  of  a  bill  of 

be  sent  to        sale  may  be  in  the  Form  •*  C  "  given  in  the  schedule  to  this 

registrar-        ordinance,  and  where  such  affidavit  is  filed  in  the  office  of 

genera  •  ^e  stipendiary  magistrate  or  other  person  as  aforesaid,  a 

duplicate  thereof,  certified  as  such  by  the  magistrate  or 

other  person  as  aforesaid,  shall  be  transmitted  by  the  first 

opportunity  by  the  said  magistrate  or  other  person  as 

aforesaid,  to  the  office  of  the  registrar-general,  to  be  there 

deposited. 

Books  to  be  9*  The  registrar-general,  and  stipendiary  magistrate,  and 
kept  contain-  other  person  as  aforesaid,  shall  cause  every  bill  of  sale,  and 
ing  particu-  every  such  schedule  and  inventory  as  aforesaid,  and  every 
larsof  bills  of  8Uon  ^^  and  every  affidavjt  0f  renewal  filed  in  his  office 
to  be  numbered ;  and  shall  keep  a  book  or  books,  in  which 
he  shall  cause  to  be  entered  a  numerical  list  of  every  such 
bill  of  sale,  and  copy,  and  affidavit  of  renewal,  containing 
therein  the  name,  addition,  and  description  of  the  person 
making  or  giving  the  same ;  or,  in  case  the  same  shall  be 
made  or  given  by  any  person  under  or  in  the  execution  of 
process  as  aforesaid,  then  the  name,  addition,  and  descrip- 
tion of  the  person  against  whom  sach  process  shall  have 
issued,  and  also  of  the  person  to  whom  or  in  whose  favour 
the  same  shall  have  been  given,  together  with  the  number 
affixed  to  the  sai<|  bill  of  sale,  or  copy,  or  affidavit  of 
renewal  as  aforesaid ;  and  the  date  of  the  said  bill  of  sale, 
or  copy,  and  of  the  registration  thereof,  and  the  date  of  the 
filing  the  said  affidavit  of  renewal ;  and  all  such  particulars 
shall  be  entered  according  to  the  Form  "  D."  given  in  the 
schedule  to  this  ordinance;  and  the  said  book,  and  every 
bill  of  sale,  or  copy,  and  affidavit  filed  as  aforesaid,  may  be 
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searched  and  viewed  by  all  persons,  at  all  reasonable  times, 
upon  payment  for  every  search  of  the  fee  of  fifty  cents. 

IO«  The  said  registrar-general,  and  every  stipendiary  Fees  to  be 
magistrate,  and  other  person  as  aforesaid,  shall  be  entitled  to  taken, 
receive  for  filing  every  bill  of  sale,  or  a  copy  thereof,  or  affida- 
vit of  renewal  as  aforesaid  (including  the  taking  of  any  affida- 
vit) ,  the  sum  of  two  dollars,  and  no  more ;  and  any  person  shall 
be  entitled  to  have  an  office  copy  or  an  extract  of  every  bill 
of  sale,  or  of  the  copy  thereof,  or  of  an  affidavit  of  renewal 
as  aforesaid,  upon  paying  for  the  same  at  the  rate  of  twenty- 
five  cents  per  folio  of  one  hundred  words. 

11.  All  affidavits  required  by  this  ordinance  to  be  taken  Before  whom 
and  made,  may  be  taken  by  and  made  before  the  registrar-  affidavits 
general,  or  stipendiary  magistrate,  or  other  person  as  afore-  may      made, 
said,  or  by  and  before  any  judge,  registrar,  deputy-registrar, 

or  clerk  of  a  court  having  a  seal,  or  by  and  before  any 
notary  public  practising  within  the  colony. 

12.  The  registrar -general,  and  every  stipendiary  magis-  Howsatisfac- 
trate  and  other  person  so  appointed  as  aforesaid,  is  hereby  faction  may 
empowered  to  enter  satisfaction  upon  any  bill  of  sale,  or 

copy  thereof,  upon  being  satisfied  that  the  debt  (if  any),  for 
which  such  bill  of  sale  is  given  as  security  has  been  dis- 
charged ;  but  in  all  cases  where  the  consent  of  the  grantee, 
assignee,  or  mortgagee,  has  not  been  obtained,  satisfaction 
shall  not  be  entered  without  an  order  from  a  judge  of  the 
Supreme  or  County  Court  obtained  for  that  purpose. 

13.  All  moneys,  other  than  charges  made  for  taking  and  Fees  to  be 
furnishing  copies  of  bills  of  sale,  affidavits,  and  other  docu-  paid  into 
ments,  (which  shall  be  retained  by  the  person  taking  and  treasuiy. 
furnishing  the  same  for  his  own  use)  received  by  the  regis- 
trar-general, and  stipendiary  magistrate,  and  other  person 
appointed  as  aforesaid,  under  this  ordinance,  shall  be  paid 

into  the  treasury  for  the  use  of  Her  Majesty,  her  heirs  and 
successors. 

14.  The  registrar-general,  and  stipendiary  magistrate,  Index  book 
and  other  persons  appointed  as  aforesaid,  shall  keep  an  to  be  kept, 
index  book  showing  in  alphabetical  order  the  names  of  all 

persons  making  or  giving  bills  of  sale,  and  of  all  persons 
against  whom  process  shall  have  issued  as  aforesaid, 
together  with  a  cross  reference  to  the  volume  and  folio  of 
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the  book  directed  to  be  kept  as  in  the  ninth  section  of  this 
ordinance  provided ;  and  the  registrar-general  shall  also 
keep  an  index  book,  in  manner  aforesaid,  of  all  duplicates  of 
bills  of  sale,  or  copies  thereof,  and  affidavits  as  aforesaid, 
transmitted  to  him  as  hereinbefore  provided. 

Interpret*.  |g.  In  construing  this  ordinance,  the  following  words  and 

tion  clause,  expressions  shall  have  the  meaning  hereby  assigned  to 
them,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  constructions ;  that  is  to  say  :— the 
expression  "  bill  of  sale  "  shall  include  bills  of  sale,  assign- 
ments, transfers,  declarations  of  trust  without  transfers, 
and  other  assurances  of  personal  chattels,  and  also  powers 
of  attorney,  authorities,  or  licences  to  take  possession  of 
personal  chattels  as  security  for  any  debt ;  but  shall  not 
include  the  following  documents,  that  is  to  say  : — Assign- 
ments for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same,  marriage  settlements,  transfers  or 
assignments  of  any  ship  or  vessel,  or  any  share  thereof, 
transfers  of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading,  warehouse  keepers*  certificates,  warrants 
or  orders  for  the  delivery  of  goods,  or  any  other  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorizing  or  purporting 
to  authorize,  either  by  endorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented.  The  expression  **  personal  chattels  " 
shall  mean  goods,  furniture,  fixtures,  and  other  articles 
capable  of  complete  transfer  by  delivery,  and  shall  not 
include  chattel  interest  in  real  estate,  nor  shares  or  interests 
in  the  stock  funds  or  securities  of  any  government,  or  in  the 
capital  or  property  of  any  incorporated  or  joint  stock  com- 
pany, nor  choses  in  action,  nor  any  stock  or  produce  upon 
any  farm  or  lands  which  by  virtue  of  any  covenant  or 
agreement,  ought  not  to  be  removed  from  any  farm  where 
the  same  shall  be  at  the  time  of  the  making  or  giving  of 
such  bill  of  sale.  Personal  chattels  shall  be  deemed  to  be  in 
the  apparent  possession  of  the  person  making  or  giving  the 
bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or  upon 
any  house,  mill,  warehouse,  building,  works,  yard,  land,  or 
other  premises  occupied  by  him,  or  as  they  shall  be  used 
and  enjoyed  by  him  in  any  place  whatsoever,  notwithstand- 
ing that  formal  possession  thereof  may  have  been  taken  by 
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or  given  to  any  other  person.  The  term  ••  Vancouver 
Island  "  shall  be  held  to  include  that  part  of  the  colony 
formerly  being  the  colony  of  Vancouver  Island ;  and  the 
term  "  Mainland  of  British  Columbia  "  shall  be  held  to 
include  the  remaining  portion  of  the  colony. 

16-  This  ordinance  may  be  cited  as  the  "wBills  of  Sale  Short  title. 
Ordinance,  1870." 

Passed  the  Legislative  Council  the  21st  day  of  April,  A.D. 
1870. 

Charles  Good,  Philip  J.  Hankin, 

Clerk  of  the  Council,  Presiding  Member. 

Assented  to,  in  Her  Majesty's  name,  this  11th  day  of  May 
1870. 

A.  MUSGRAVE, 

Governor. 


THE  SCHEDULE. 


Form  "A." 
I,  of  make  oath,  and  say  as  follows  : — 

1.  That  the  paper  writing  hereunto  annexed,  and  marked  "A.",  is  a  true 
copy  of  a  bill  of  sale,  and  of  every  (or,  where  the  original  is  filed,  •*  is 
the  bill  of  sale  and  every";  schedule  or  inventory  thereto  annexed,  or 
therein  referred  to,  and  of  every  attestation  of  the  execution  thereof,  as 
made,  and  given,  and  executed  by 

2.  That  the  bill  of  sale  was  made  and  given  by  the  said  , 
on  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and 

3.  That  I  was  present  and  did  see  the  said  in  the  said 
bill  of  sale  mentioned,  and  whose  name  is  signed  thereto,  sign  and 
execute  the  same  on  the  said  day  of  ,  in  the  year 
aforesaid. 

4.  That  the  said  at  the  time  of  the  making  and  giving 
the  said  bill  of  sale,  resided  and  still  resides  at  ,  and  then 
was  and  still  is 
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5.  That  the  name  set  and  subscribed  as  the  witness 

attesting  the  due  execution  thereof,  is  of  the  proper  handwriting  of  me 
this  deponent,  and  that  I  reside  at  ,  and  am 

Subscribed  to,  and  sworn  before  me,  this  day  of 

A.D.  18 


Form  "  B." 

I  hereby  certify  that  the  document  hereunto  annexed  is  a  duplicate  of 
the  bill  of  sale  (or  "  of  the  copy  of  the  bill  of  sale,*1  as  the  case  may  be) 
and  of  the  affidavit,  as  filed  in  this  office  on  the  day  of  18 

A.  B., 
Stipendiary  Magistrate  at 
To  the  Registrar-General. 


Form  "  C." 


I,  A. 


B.,  of  do  swear  that  a  bill  of  sale,  bearing  date  the 

day  of  18    ,  and  made  between 

and  which  said  bill  of  sale  (or  "  and  a  copy  of  which  said  bill  of  sale/'  as 

the  case  may  be)  was  filed  in  the  office  of  the  Registrar-General  of  Titles, 

or  in  the  office  of  the  Stipendiary  Magistrate  or  on  the 

day  of  18    ,  and  is  still  a  subsisting  security. 

Subscribed  to,  and  sworn  before  me,  this  day  of 

A.D.  18  A.  B. 


Form  «*  D." 


No. 


By  whom  given, 

or  against  whom 

process  issued. 


xr««,«    Resi-    Occu- 
Namedence.!pation 
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36  VICTORIA. 

No.    30. 

An  Act  to  amend  the  "  Bill  of  Sale  Ordinance, 

1870." 

[Assented  to  Slst  February,  1873. 


w 


HEBE  AS  it  is  expedient  to  amend  the  "  Bill  of  Sale  Preamble. 
Ordinance,  1870": 


Therefore,  Her  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Assembly  of  the  Province  of  British 
Colombia,  enacts  as  follows : — 

1.  Every  Bill  of  Sale  of  personal  chattels,  being  a  bill  Registered 
of  sale  of  personal  chattels  within  the  meaning  of  the  "  Bill  bills  of  sale 
of  Sale  Ordinance,  1870,"  which  hereafter  shall  be  regis-  prioritv  over 
tered  in  accordance  with  the  provisions  of  the  said  ordi-  unregistered 
nance,  shall,  subject  to  the  provisions  thereof,  have  and  bill  of  sale, 
take  precedence  and  priority  over  any  unregistered  bill  of 

sale  of  the  same  chattels. 

2.  Where  two  or  more  such  bills  of  sale  of  the  same  per-  Where  two 
sonal  chattels  shall  be  registered  in  accordance  with  the  bills  of  sale 
provisions  of  the  said  ordinance,  the  said  bills  of  sale  shall,  duly  regis- 
as  between  themselves,  have  priority  according  to  the  times  ^  be  civen  * 
when  snob  bills  of  sale  respectively  were  made.  according  to 

execution. 

3.  The  registration,  in  accordance  with  the  provisions  of  Registration 
the  said  ordinance,  of  any  such  bill  of  sale  of  personal  to  have  same 
chattels,  shall,  from  the  time  of  such  registration,  have  the  g^60*  as.^e" 
same  effect  as  if  the  goods  and  chattels  assigned  by  such  cnattei8 

bill  of  sale  had  then  been  bona  fide  delivered  to  and  retained 
by  the  grantee  or  assignee  under  such  bill  of  sale. 
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Foregoing 
sections  not 
to  apply  to 
transfer  of 
chattels  com- 
pleted by  de- 
livery at  time 
of  transfer. 
Thirty  days 
for  registra- 
tion allowed 
East  of  Cas- 
cades. 


4.  Nothing  in  the  preceding  sections  contained  shall 
affect  or  apply  to  any  bill  of  sale,  transfer,  or  sale  of  per- 
sonal chattels,  when  the  grantee,  assignee,  transferree  or 
vendee  shall  have  such  chattels  bona  fide  delivered  to  him  at 
the  time  of  making  such  bill  of  sale,  transfer  or  sale. 

6.  Notwithstanding  anything  in  the  said  ordinance  con- 
tained, it  shall  be  a  sufficient  compliance  with  the  said  ordi- 
nance, if  such  bill  of  sale  of  personal  chattels,  when  executed 
on  the  mainland  of  British  Columbia,  and  east  of  the  Cas- 
cade Range  of  mountains,  be  registered  within  thirty  days 
from  the  time  of  the  making  or  giving  such  bill  of  sale, 
provided  that  the  said  bill  of  sale  is  in  all  other  respects 
registered  in  accordance  with  the  provisions  of  the  said 
ordinance. 


Stipendiary        6.  Whenever  any  stipendiary  magistrate  or  other  per- 

magistrates,   gon  thereto  duly  authorized  shall  enter  satisfaction  upon 

rd  to  head  an^  *****  °'  8a^e-  or  °°Vy  thereof,  registered  in  his  office,  he 

office  notices  9na**  forward  a  notice  of  such  satisfaction  by  the  first 

of  satisfac-     opportunity,  free  of  charge,  to  the  registrar-general,  and  Bach 

tion.  notice  shall  be  in  the  Form  •'  A  "  in  the  schedule  hereto, 

and  the  registrar-general  is  hereby  authorized,  on  receiving 

such  notice,  to  write  the  word  ••  satisfied  "  on  the  duplicate 

(of  such  satisfied  bill  of  sale)  deposited  in  his  office. 


Notices  of 
satisfaction 
heretofore 
entered  also 
to  be  for- 
warded. 


That  a  like  notice  of  every  satisfaction  heretofore  entered 
on  bills  of  sale  registered  under  the  said  ordinance  shall  be 
forwarded,  within  three  months  after  the  passage  of  this 
Act,  to  the  registrar-general,  by  the  stipendiary  magis- 
trate, or  other  person  aforesaid,  who  shall  have  made  the 
entry  thereof. 


Lieutenant- 
Governor 
may  appoint 
persons  to 
perform 
duties  of 
stipendiary 
magistrates 
under  princi- 
pal Act. 

Short  title. 


7.  It  shall  be  lawful  for  the  Lieutenant-Governor  in 
Council,  from  time  to  time,  to  appoint  as  many  justices  of 
the  peace,  or  other  fit  and  proper  persons,  to  perform  the 
duties  alloted  to  stipendiary  magistrates  in  the  said  ordi- 
nance ;  and  such  Lieutenant-Governor  in  Council  may  pre- 
scribe the  limits  of  the  districts  of  the  Province  within 
which  such  persons  shall  respectively  perform  such  duties. 

8.  This  Act  may  be  cited  for  all  purposes  as  the  "  Bills 
of  Sale  Amendment  Act.  1878.*' 
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SCHEDULE. 


Form  "A." 


To  the  Registrar-General : 


Take  notice  that  a  bill  of  sale,  bearing  date  the  day  of 

A.D.  18         ,  made  between  of 

and  of  ,  in  consideration  of 

the  sum  of  9  ,  has  been  satisfied,  and  satisfaction  thereof  was 

duly  entered  by  me,  on  the  day  of  A.D.  18 

A.  B., 
Stipendiary  Magistrate,  etc.,  at 
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48     VICTORIA. 

CHAP.    17. 

An  Act  relating  to  the  New  Westminster  District 
Land  Registry  Office. 

[9th  March,  1885.] 


WHEREAS,  for  the  purpose  of  facilitating  the  estab- 
lishment of  the  District  Land  Registry  Office  at 
New  Westminster,  the  Deputy-Registrar  of  the  Land 
Registry  Office  of  the  New  Westminster  District  for  some 
time  performed  his  duties  at  Victoria : 

And  whereas  it  is  expedient  to  legalize  the  acts  of  such 
Deputy-Registrar  as  hereinafter  mentioned : 

Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the  Province  of 
British  Columbia,  enacts  as  follows : — 

Legalizes  I*  All  acts,  matters  and  things  heretofore  done  and  per- 

acts  of  regis-  formed  at  the  city  of  Victoria,  by  the  Deputy-Registrar  of 
W^toSstei' the  Land  ^S181*?  Office  of  the  New  Westminster  District, 
land  registry  8naU  **  deeme^  to  nave  Doen  done  and  performed  as  fully 
office  done  at  *&d  effectually  as  if  they  had  been  done  and  performed 
Victoria.         within  the  district  for  which  he  was  appointed. 

Transcripts  2.  All  transcripts  of  the  records,  registrations,  papers 
of  records,  and  documents  made  in  the  city  of  Victoria,  at  the  Land 
V^'to™*4/  ^  Re^istry  0ffioe  there»  for  the  P*1*]***  °*  ti16  establishment 
the  New  °'  tne  ^i9^0*  office  at  New  Westminster,  shall  prima  facie 

Westminster  be  deemed  to  be  true  copies  of  the  several  records,  registra- 
office  to  be  tions,  papers  and  documents  of  which  they  purport  to  be 
^nmaJjafw,  transcripts ;  and  such  transcripts  or  copies  thereof,  certified 
true.  kv  the  said  Deputy-Registrar,  shall  be  admissible  in  evi- 

dence in  all  courts  of  judicature  in  the  Province. 
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3.  As  to  every  bill  of  sale  within  the  meaning  of  the  Bills  of  sale 

44  Bills  of  Sale  Ordinance,  1870,"  executed  within  the  said?*  property 

in  Nfi^r 
New  Westminster  District  and  affecting  property  therein,  Went  minster 

it  shall  not  be  necessary  to  file  the  same  or  a  copy  thereof  District  need 

-with  any  other  officer  than  the  said  deputy-registrar ;  bnt  not  be  filed  in 

snch  bill  of  sale,  or  trne  copy  thereof,  with  the  affidavit,  du?H?^0,l 

shall  be  fllad  in  his  office,  and  it  shall  not  be  necessary  to  Victoria 

file  in  his  office  more  than  the  original  bill  of  sale,  or  a  true 

copy  thereof  with  affidavit,  but  otherwise  the  conditions  of 

the  said  ordinance  and  any  Act  amending  the  same  shall 

be  complied  with  and  govern  such  bills  of  sale. 
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42    VICTORIA. 
CHAP.  i. 

An  Act  to  further  amend  the  "  Bills  of  Sale  Ordi- 
nance, iayo." 

[29th  April,  1879.] 


Enables 
Lieutenant- 
Governor  to 
provide 
additional 
offices  for 
registration 
of  Bills  of 
Bale. 


HER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the  Legislative  Assembly  of    the  Province  of 
British  Colombia,  enacts  as  follows  : 

I.  Notwithstanding  anything  contained  in  section  2  of  the 
"  Bills  of  Sale  Ordinance,  1870,'*  the  Lieutenant-Governor 
in  Council  may  from  time  to  time,  by  proclamation  in  the 
Government  Gazette,  define  districts  on  Vancouver  Island, 
and  appoint  proper  persons  in  such  districts  by  whom  and 
in  whose  offices  bills  of  sale  may  be  filed  and  registered. 
And  from  and  after  such  proclamation,  all  bills  of  sale 
affecting  property  in  such  districts  which  heretofore  would 
or  should  have  been  filed  and  registered  in  the  office  of  the 
registrar-general  of  titles  in  Victoria,  shall  be  filed  and  regis- 
tered in  such  district  office. 


Powers  and  2.  Every  person  so  appointed  shall  have  power  to  admi- 
dutiesof  such  nister  all  oaths  and  take  all  affidavits  required  by  the  said 
officers.  ordinance,  and  shall  file  and  register  such  bills  of  sale,  and 

forward  duplicates  thereof  to  the  registrar-general  of 
titles  in  like  manner  as  is  in  the  said  ordinance  provided 
for  bills  of  sale  filed  and  registered  on  the  mainland  of 
British  Columbia. 

Amends  3.  Section  12  of  the  said  ordinance  is  hereby  amended  by 

section  12 of   inserting  the  words  "upon  payment  of  one  dollar"  after 
the  "Bills  of  tne  wora  *«  discharged  "  in  the  sixth  line  of  said  section. 
Sale  Ordin- 
ance, 1870." 

Short  Title        *'  ^n*8  ^c^  mav  b®  ^ted  as  the  "  Bills  of  Sale  Amend- 
ment Act,  1879." 
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I.— CHATTEL   MOETGAGE. 

Revised  Statutes  of  Ontario,  1887,  Cap.  125,  Sec.  1. 

(See  ante  page  283.) 

This  Indenture,    made  (in    duplicate)  this  day 

of  one  thousand  eight  hundred  and 

between  A.  B.,  of  of 

in  the  County  of  ,  hereinafter 

called  "  the  mortgagor  "),  of  the  First  Part;  and  C.  D.,  of  the 

of  in  the  County  of  , 

(hereinafter  called  "  the  mortgagee  "),  of  the  Second  Fart ; 

Witnesseth,  that  the  mortgagor  for,  and  in  consideration  of 

dollars  of  lawful  money  of  Canada  to  him  in  hand,  well  and 
truly  paid  by  the  mortgagee  at  or  before  the  sealing  and  delivery  of  these 
Presents  (the  receipt  whereof  is  hereby  acknowledged)  hath  granted 
bargained,  sola  and  assigned,  and,  by  these  Presents,  doth  grant,  bargain, 
sell  and  assign,  unto  the  said  mortgagee,  his  executors,  administrators 
and  assigns,  all  and  singular  the  goods,  chattels,  personal  property  and 
effects,  hereinafter  particularly  mentioned  and  described  that  is  to  say, 
(Here  insert  a  full  and  accurate  description  of  each  article  intended  to  be 
mortgaged,)  all  which  said  goods,  chattels,  personal  property  and  effects 
are  now  in  the  possession  of  the  said  mortgagor,  and  are  now  situate, 
lying  and  being  on,  upon  and  about,  (Here  describe  accurately  the  lot,  half 
lot,  parcel  of  ground  or  premises  upon  which  are  the  goods,  etc.,  at  the  date  of 
the  execution  of  the  instrument.) 

To  Hold  All  and  Singular  the  said  goods,  chattels,  personal  property 
and  effects  unto  the  mortgagee,  his  executors,  administrators  and  assigns 
to  the  only  proper  use  and  behoof  of  the  mortgagee,  his  executors,  admin- 
istrators and  assigns  forever ;  Provided  always,  and  these  Presents  are 
upon  this  express  condition  that  if  the  mortgagor,  his  executors  or  admin- 
istrators, do  and  shall,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
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mortgagee,  bis  executors,  administrators  or  assigns,  the  full  sum  of 
dollars,  with  interest  for  the  same  at  the  rate  of 
per  centum  per  annum  in  manner  following,  that  is  to  say,  {Heie  insert 
the  time  and  mode  of  payment.) 

Then  these  Presents  and  every  matter  and  thing  herein  contained  shall 
cease,  determine  and  be  utterly  void  to  all  intents  and  purposes,  anything 
herein  contained  to  the  contrary  thereof  in  anywise  notwithstanding: 

And  the  mortgagor  for  himself,  his  executors  and  administrators,  shall 
and  will  warrant,  and  for  ever  defend  by  these  Presents,  all  and  singular, 
the  said  goods,  chattels  and  property  unto  the  mortgagee,  his  executors, 
administrators  and  assigns,  against  him  the  mortgagor,  his  executors  and 
administrators  and  against  all  and  every  other  person  or  persons  whomso- 
ever ; 

And  the  mortgagor,  doth  hereby  for  himself,  his  executors  and  admin- 
istrators, covenant,  promise  and  agree  to,  and  with  the  mortgagee,  his 
executors,  administrators  and  assigns,  that  the  mortgagor,  his  executors 
or  administrators,  or  some  or  one  of  them,  shall  and  will  well  and 
truly  pay,  or  ctus3  to  b9  paid,  unto  the  mortgagee,  his  executors, 
administrators  or  assigns,  the  said  sum  of 'money  in  the  above  proviso 
mentioned,  with  interest  for  the  same  as  aforesaid,  on  the  days  and 
times,  and  in  the  manner  above  limited  for  the  payment  thereof ;  and 
also,  in  case  default  shall  be  made  in  the  payment  of  the  said  sum  of 
money ,  in  the  said  proviso  mentioned,  or  of  the  interest  thereon,  or  any 
part  thereof,  or  in  case  the  mortgagor  shall  attempt  to  sell  or  dispose  of. 
or  in  any  way  part  with  the  possession  of  the  said  goods  and  chattels,  or 
any  of  them,  or  shall  attempt  to  remove  the  same,  or  any  part  thereof, 
out  of  the  County  of  without  the  consent  of  the  mortgagee, 

his  executors,  administrators  or  assigns,  to  such  sale,  removal  or  disposal 
thereof,  first  had  and  obtained  in  writing,  or  in  case  the  said  mortgagor. 
Hhall  suffer,  allow  or  permit  a  judgment  to  be  obtained  against  him  for  a 
debt  in  any  court  of  law  or  equity,  or  shall  suffer,  allow  or  permit  any 
taxes,  rates,  duties  or  assessments  whatsoever,  for  which  he  now  is,  or 
hereafter  during  the  currency  of  these  Presents,  may  be  assessed,  to 
remain  unpaid  and  unsatisfied  for  a  period  of  seven  days  after  demand  law- 
fully made  therefor,  by  the  proper  officer  in  that  behalf,  or  in  case  the 
said  mortgagor  shall  fail  to  pay  the  rent  arising  out  of  the  land  and 
premises  upon  which  are  situate  and  lying  the  said  good  and  chattels  at 
any  time  dnring  the  currency  of  these  Presents,  six  days  at  least  before 
the  same  shall  become  due  or,  in  case  the  mortgagee  should  at  any  time 
during  the  currency  of  these  Presents,  deem  himself  unsafe,  so  far  as 
the  security  of  these  Presents  are  concerned,  or  in  case  default  shall 
be  made  in  the  performance  of  any  of  the  covenants  by  the  mortgagor  in 
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these  Presents  contained  :  Then,  and  in  such  case,  it  shall  ajd  may  be 
lawful  for  the  mortgagee,  his  executors,  administrators  or  assigns,  with 
his  or  their  servant  or  servants,  and  with  such  other  assistant  or  assist- 
ants, as  he  or  they  may  require  at  any  time  during  the  day  to  enter  into 
and  upon  any  lands  and  tenaments,  houses  and  premises,  wheresoever  and 
whatsoever,  where  the  said  goods  and  chattels,  or  any  part  thereof,  may 
be,  and  for  such  persons  to  break  and  force  open  any  doors,  locks,  bars, 
bolts,  fastenings,  hinges,  gates,  fences,  houses,  buildings,  enclosures,  and 
places,  for  the  purposes  of  taking  possession  of  and  removing  the  said 
goods  and  chattels ;  and  upon  and  from  and  after  the  taking  possession 
of  such  goods  and  chattels  as  aforesaid,  it  shall  and  may  be  lawful,  and 
the  mortgagee,  his  executors,  administrators  or  assigns,  and  each  or  any 
of  them  is  and  are  hereby  authorized  and  empowered  to  sell  the  said 
goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  at  public  auction 
or  private  sale,  as  to  him.  them,  or  any  of  them  may  seem  meet ; 

And  from  and  out  of  the  proceeds  of  such  sale  in  the  first  place  to  pay 
and  reimburse  himself,  or  themselves,  all  such  sum  and  sums  of  money 
and  interest  as  may  then  be  due  by  virtue  of  these  Presents,  and  all  costs 
and  expenses  as  may  have  been  incurred  by  the  mortgagee,  his  executors, 
administrators  or  assigns,  in  consequence  of  the  default,  neglect  or 
failure  of  the  mortgagor,  his  executors,  administrators  or  assigns,  in  the 
payment  of  the  said  sum  of  money,  with  interest  thereon,  as  above 
mentioned,  or  in  consequence  of  such  sale  or  removal  as  above  mentioned, 
and  in  the  next  place  to  pay  unto  the  mortgagor,  his  executors,  adminis- 
trators and  assigns,  all  such  surplus  as  may  remain  after  such  sale,  and 
after  payment  of  all  such  sum  or  sums  of  money  and  interest  thereon, 
as  may  be  due  by  virtue  of  these  Presents  at  the  time  of  such  seizure, 
and  after  payment  of  the  costs,  charges  and  expenses  incurred  by  such 
seizure  and  sale  as  aforesaid  ; 

Provided  that  the  mortgagee,  his  executors,  administrators  or  assigns, 
may,  in  default  of  payment  of  any  of  the  payments  of  interest  or  instal- 
ments hereinbefore  mentioned,  or  any  part  thereof,  distrain  for  the  whole 
principal  sum  then  unpaid  ; 

Provided  always,  nevertheless,  that  it  shall  not  be  incumbent  on  the 
mortgagee,  his  executors,  administrators  or  assigns,  to  sell  and  dispose 
of  the  said  goods  and  chattels,  but  that  in  case  of  default  of  payment  of  the 
said  sum  of  money  with  interest  thereon,  as  aforesaid,  it  shall  and  may 
be  lawful  for  the  mortgagee,  his  executors,  administrators  or  assigns, 
peaceably  and  quietly,  to  have,  hold,  use,  occupy,  possess  and  enjoy  the 
said  goods  and  chattels  without  the  let,  molestation,  eviction,  hindrance 
or  interruption  of  him,  the  mortgagor,  his  executors,  administrators  or 
a8Figus,  or  any  of  them,  or  any  other  person  or  persons  whomsoever ; 
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And  the  mortgagor  doth  hereby,  in  manner  aforesaid,  farther  coven- 
ant, promise  and  agree  to,  and  with  the  mortgagee,  his  executors,  admin- 
istrators and  assigns  that,  in  case  the  sum  of  money  realized  under  any 
such  sale,  as  above  mentioned,  shall  not  be  sufficient  to  pay  the  whole 
amount  due  at  the  time  of  such  sale,  that  the  mortgagor,  his  executors 
or  administrators,  shall,  and  will  forthwith,  pay  or  cause  to  be  paid 
unto  the  mortgagee,  his  executors,  administrators  and  assigns,  all  such 
sum  or  sums  of  money,  with  interest  thereon  at  the  rate  aforesaid,  as 
may  then  be  remaining  due,  as  well  also  as  all  costs  and  expenses  as  may 
have  been  incurred  by  the  mortgagee  in  and  about  such  seizure  and  sale ; 

And  the  mortgagor  doth  put  the  mortgagee  in  the  full  possession  of 
said  goods  and  chattels,  by  delivering  to  him  these  Presents  in  the  name 
of  all  the  said  goods  and  chattels  at  the  sealing  and  delivery  hereof ; 

And  the  mortgagor  further  covenants  with  the  mortgagee,  in  manner 
aforesaid,  that  he  will,  during  the  continuance  of  this  mortgage,  and  any 
and  every  renewal  thereof,  insure  the  goods  and  chattels  hereinbefore 
mentioned  against  loss  or  damage  by  fire  in  some  insurance  office 
(authorized  to  transact  business  in  Canada)  in  the  sum  of  not  less  than 
dollars,  and  will  pay  all  premiums  and  moneys 
necessary  for  that  purpose,  three  days  at  least  before  the  same  become 
due,  and  will  on  demand  assign  and  deliver  over  to  the  said  mortgagee, 
his  executors  and  administrators,  the  policy  or  policies  of  insurance  and 
receipts  thereto  appertaining ; 

Provided,  that  if  on  default  of  payment  of  said  premiums  or  sums  of 
money  by  the  mortgagor,  in  manner  and  at  the  times  aforesaid,  the 
mortgagee,  his  executors  or  administrators,  may  pay  the  same,  and  such 
sum  of  money  shall  be  added  to  the  debt  hereby  secured  (and  shall  bear 
interest  at  the  same  rate  from  the  day  of  such  payment)  and  sball  be 
repayable  with  the  principal  sum  hereby  secured. 

In  witness  whereof,  the  parties  to  these  Presents  have  hereunto  set 
their  hands  and  seals. 


Signed,  Sealed  and  Delivered,     \ 
in  the  presence  of 

(liaving  first  been  read  over   and 
explained).  J 
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II.  -AFFIDAVIT  OF  BONA  FIDES  TO  ACCOMPANY 
ABOVE  MOBTGAGE. 

Rev.  Stat.  Ont.  1887,  cap.  125,  sub-sees.  1  and  2. 

(See  ante  pp.  284  and  333.) 

I,  C.  D.,  of  the  of 

in  the  County 
of  ,  ,  the 

mortgagee  in  the  foregoing  Bill  of  Sale  by  way  of  mortgage  named,  make 
oath  and  say : 

That  A.  B.,  the  mortgagor  in  the  foregoing  Bill  of  Sale  by  way  of 
mortgage  named,  is  justly  and  truly  indebted  to  me,  this  deponent  C.  D., 
the  mortgagee  therein  named,  in  the  sum  of 

dollars  mentioned  therein  ;  that  the  said  Bill  of  Sale  by  way  of  mortgage, 
was  executed  in  good  faith,  and  for  the  express  purpose  of  securing  the 
payment  of  the  money  so  justly  due,  or  accruing  due,  as  aforesaid,  and 
not  for  the  purpose  of  protecting  the  goods  and  chattels  mentioned  in  the 
said  Bill  of  Sale  by  way  of  mortgage  against  the  creditors  of  the  said 
A.  B.,  the  mortgagor  therein  named,  or  of  preventing  the  creditors  of 
such  mortgagor  from  obtaining  payment  of  any  claim  against  him,  the 
said  A.  B. 


Sworn  before  me,'  at  the  \ 

of  ,  in  the  County 

of  this  day 

of  in  the  year  of  our 

Iiord  18       . 

X.  Y., 
A  Commissioner,  etc.,  etc. 


CD. 


III.— AFFIDAVIT  OF   THE    DUE  EXECUTION  OF  A 
CHATTEL  MOBTGAGE. 

Rev.  Stat.  Ont.  1887,  cap.  125,  sec.  1. 

(See  ante  page  283.) 

Ontario,                       \       I,  G.  H.,  of  the  of 

County  of                        I  in  the  County 

to  wrr :         /    of  (here  insert  occupation 
of  the  deponent),  make  oath  and  say  : 

That  I  was  personally  present,  and  did  see  the  within  Bill  of  Sale  by 
way  of  mortgage,  duly  signed,  sealed  and  executed  by  A.  B.,  one  of  the 


Digitized  by 


Google 


618  APPENDIX   OF    F0BM8. 

parties  thereto,  and  that  the  name  G.  H.,  set  and  subscribed,  as  a  witness 
to  the  execution  thereof,  is  of  the  proper  handwriting  of  me,  this  depo- 
nent, and  that  the  same  was  executed  at  the  of 
,  m  the  said  County  of 

Sworn  before  me,  at  the  . 

of  in  the  County  f 

of  this  day  -  Qm  jj. 

of  in  the  year  of  our  1 

Lord  18  ' 
X.  Y., 
A  Commissioner ,  etc.,  etc. 


IV.— AFFIDAVIT  OF  BONA  FIDES  BY  AGENT  OF 
MOBTGAGEE,  WHEN  TAKING  A  MOBTGAGE 
(FOBM  1.) 

Rev.  Stat.  Ont.  1887,  cap.  125,  sec.  1. 
(Ante  page  283.) 

Ontario,  \  I,  E.  F.,  of  the                                                   of 

County  of  \  "in  the  County 

to  wrr :  '  of                              ,                                    ,  make 
oath,  and  say : 

(1)  I  am  the  properly  authorized  agent  of  C.  D.,  the  mortgagee  in  the 
foregoing  Bill  of  Sale,  by  way  of  mortgage  named,  for  the  purposes  of 
the  said  Bill  of  Sale,  by  way  of  mortgage,  and  I  am  aware  of  all  the  cir- 
cumstances connected  therewith. 

(2)  I  have  been  properly  authorized  in  writing,  to  take  such  said  Bill 
of  Sale  by  way  of  mortgage,  and  the  paper- writing,  marked  "  A,"  attached 
to  the  said  Bill  of  Sale,  by  way  of  mortgage,  is  a  true  copy  of  my  authority 
to  take  such  mortgage. 

(3)  That  A.  B.,  the  mortgagor  in  the  foregoing  Bill  of  Sale,  by  way  of 
mortgage  named,  is  justly  and  truly  indebted  to  CD.,  the  mortgagee 
therein  named,  in  the  sum  of  dollars  mentioned 
therein. 

(4)  That  the  said  Bill  of  Sale,  by  way  of  mortgage,  was  executed  in 
good  faith,  and  for  the  express  purpose  of  securing  the  payment  of  the 
money  so  justly  due,  or  accruing  due,  as  aforesaid,  and   not  for  the 
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purpose  of  protecting  the  goods  and  chattels  mentioned  in  the  said  Bill 
of  Sale,  by  way  of  mortgage,  against  the  creditors  of  the  said  A.  B.,  the 
mortgagor  therein  named,  or  of  preventing  the  creditors  of  such 
mortgagor  from  obtaining  payment  of  any  claim  against  him,  the  said 
A.  B. 

Sworn  before  me,  at  the  \ 

of  ,  in  the  County  [  ,, 

of  this  day 

of  .  A.  D.  188  .  J 

X.  Y. 

A  Commissioner,  etc.,  etc. 


V.— AUTHORITY  TO  AGENT  TO  TAKE  A  MORT- 
GAGE. 

Rev.  Stat.  Out.,  1887,  cap.  125,  sec.  1. 

(Ante  page  283.) 

Know  all  men  by  these  presents,  that  I,  C.  D.,  of  the  of 

in  the  County  of  ,  do  hereby  nominate, 

constitute,  authorize  and  appoint  £.  F.,  of  the  of  in  the 

County  of  ,  ,  as  my  true  and  lawful  agent  and 

attorney  for  me,  and  in  my  name,  and  for  my  sole  use  and  benefit,  to 
take  and  receive  from  one  A.  B.  of  the  of  in 

the  County  of  ,  ,  a  Bill  of  Sale  by  way  of 

mortgage,  securing  to  me  upon  the  goods,  chattels  and  effects  of  the  said 
A.  B.,  the  sum  of  dollars,  payable. 

(Here  set  out  tlie  terms  of  the  payment  of  the  mortgage.) 
and  for  all  and  every  of  the  purposes  aforesaid,  I  do  hereby  give  and 
grant  unto  my  said  agent  and  attorney,  full  power  and  authority  to  do, 
perform  and  execute  all  acts,  deeds  and  matters  necessary  to  be  done  and 
performed,  and  all  proceedings  to  take,  necessary  to  b9  taken  in  and 
about  the  premises;  I  hereby  ratifying,  confirming  and  allowing,  and 
hereby  agreeing  to  ratify,  confirm  and  allow  all  and  whatsoever  my  said 
agent  and  attorney  shall  lawfully  do  or  cause  to  be  done  by  virtue 
hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
day  of  ,  one  thousand  eight  hundred  and 

Signed,  Sealed  and  Delivered,) 

6.      '  ,  C.    D.  fL.  8.1 

in  the  presence  of,  '        J 
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VI.— ASSIGNMENT  OF  CHATTEL  MORTGAGE. 

Rev.  Stat.  Ont.  cap.  125,  sees,  i,  5,  and  20. 

(Ante  pages  283,  368,  and  459.) 

This  Indenture  made  the  day  of 

one  thousand  eight  hundred  and  ,  Between 

A.  B.  of  the  of 

in  the  county  of  , 

(hereinafter  called  "  the  assignor  ")  of  the  First  Part,  and  C.  D.  of 
the  of  .  in  the 

County  of  , 

(hereinafter  called  "  the  assignee  ")  of  the  Second  Part. 

Whereas,  hy  a  certain  Chattel  Mortgage  dated  on  the  day 

of  one  thousand  eight  hundred  and 

and  duly  filed  in  the  office  of  the  Clerk  of  the  County  Court  of  the  County 
of  one  (the  name  of  the  mortgagor  in  full)  did  grant 

and  mortgage  the  goods  and  chattels  therein  mentioned  unto  the  said 
assignor,  his  executors,  administrators  and  assigns,  for  securing  the 
payment  of  dollars  and  interest  thereon  at  the  rate 

of  per  cent,  per  annum  in  manner  following,  that  is  to  say, 

(Here  set  out  the  mode  of  payment  as  provided  in  the  mortgage  to  be  auigned.) 

And  whereas  there  is   now  owing    on  the   said  mortgage  the  sum 

of  dollars,  and 

interest  thereon  at  the  rate  aforesaid,  from  the  day 
of                                  A.D.  18 

And  whereas,  for  the  consideration  hereinafter  mentioned,  it  is 
intended  to  assign,  transfer,  and  set  over  the  said  in  part  recited 
mortgage  to  the  said  assignee,  together  with  all  moneys  due,  or  to  become 
due  thereon ;  and,  to  also  grant  the  goods  and  chattels  therein  contained 
and  hereinafter  set  out  to  the  said  assignee,  and  these  Presents  are 
intended  to  carry  out  such  intention  : 

Witnesseth  in  consideration  of  dollars 

of  lawful  money  of  Canada,  now  paid  by  the  said  assignee  to  the  said 
assignor  (the  receipt  whereof  is  hereby  acknowledged),  the  said  assignor 
doth  hereby  assign  and  set  over  unto  the  said  assignee,  his  executors, 
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administrators,  and  assigns  all  that  the  said  hereinbefore  in  part  recited 
mortgage,  and  also  the  said  sum  of  dollars, 

and  the  interest  thereon,  now  owing,  as  aforesaid,  together  with  all 
moneys  that  may  hereafter  become  due,  or  owing,  in  respect  of  the  said 
mortgage,  and  the  full  benefit  of  all  powers,  and  of  all  covenants  and  pro- 
visoes contained  in  said  mortgage :  and  the  said  assignor  doth  hereby 
grant,  bargain,  sell  and  assign  unto  the  said  assignee,  his  heirs  and 
assigns,  all  and  singular  the  said  goods  and  chattels  therein  and  herein- 
after more  particularly  mentioned  and  described,  that  is  to  say, 

(Here  set  out  a  list  of  the  cluittels  as  contained  in  the  mortgage  intended  to 
be  assigned.) 

And  all  the  right,  title,  interest,  property,  claim  and  demand  whatso- 
ever, both  at  law  and  in  equity,  or  otherwise,  howsoever,  of  him  the  said 
assignor  of,  in,  to  and  out  of  the  same,  and  every  part  thereof ; 

To  Have  and  to  Hold  the  said  hereinbefore  recited  mortgage,  and  the 
moneys  secured  thereby,  and  also  the  said  goods  and  chattels,  and  every 
of  them,  with  their  appurtenances,  unto  the  said  assignee,  his  executors, 
administrators  and  assigns  absolutely ;  subject  to  the  proviso  for  redemp- 
tion contained  in  the  said  mortgage  : 

And  the  said  assignor  for  himself,  his  executors  and  administrators 
doth  hereby  covenant  with  the  said  assignee,  his  executors,  administra- 
tors and  assigns,  that  the  said  sum  of  dollars,  and  interest 
thereon,  at  the  rate  aforesaid,  from  the  day  of  , 
is  now  justly  due,  owing  and  unpaid,  under  and  by  virtue  of  the  said 
mortgage,  and  that  he  has  not  done  or  permitted  any  act,  matter  or  thing 
to  be  done  whereby  the  said  mortgage  has  been  released  or  discharged,  or 
the  said  goods  and  chattels  in  any  wise  encumbered,  or  whereby  the  said 
goods  and  chattels,  or  any  of  them,  have  been,  or  may  be,  removed  from 
the  said  ;  and  that  he,  his  executors,  and  administrators, 
and  assigns  will  do,  perform  and  execute  every  act  necessary  for  further 
assuring  the  said  mortgage  and  money,  goods  and  chattels,  and  for 
enforcing  the  performance  of  the  covenants  and  other  matters  contained 
in  the  said  mortgage. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals. 

Signed,  Sealed  and  Delivered,    )  A.  3.  [l.s.1 

in  the  presence  of  )  CD.  1L»8-J 
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VII.— AFFIDAVIT  OF  BONA  FIDES  BY  ASSIGNEE 
OF  CHATTEL  MORTGAGE  WHEN  ASSIGNMENT 
IS  IN  FORM  VI. 

Ontario,  )        I,  C.  I).,  of  the  of 

County  of  .-  in  the  County 

to  wit  :         *  of  ,  ,  the  assignee  in  the 

within  assignment  of  Chattel  Mortgage  named,  make  oath  and  say:  That 
the  sale  therein  made  is  bona  fide,  and  for  good  consideration,  namely  : 
in  consideration  of  the  sum  of  dollars,  as  set  forth 

in  the  said  within  assignment,  and  is  not  for  the  purpose  of  holding  or 
enabling  me,  this  deponent,  to  hold  the  goods  mentioned  therein  against 
the  creditors  of  A.  B.,  the  assignor  therein  named. 

Sworn  before  me,  at  the  \ 

of  ,  in  the  County  I 

of  this  day  -  C.  D. 

of  ,  in  the  year  of  our  ■ 

Lord  18       .  j 

A  Commissioner,  etc. 


VIII.— AFFIDAVIT  OF  EXECUTION  OF  AN  ASSIGN- 
MENT  OF   CHATTEL    MORTGAGE. 

Ontario,  \      I,  (name  in  full  of  witness),  of  the 

County  of  of  of  in  the  County  of 

TO  wit  :  )  ,  make  oath  and  say : 

That  I  was  personally  presant  and  did  see  the  foregoing  assignment  of 
Chattel  Mortgage  duly  signed,  sealed  and  executed  by  A.  B.  and  C.  D., 
the  parties  thereto :  and  that  I,  this  deponent,  am  a  subscribing  witness 
to  the  same  ;  and  that  th9  nam?  (it  ime  of  witness)  set  and  subscribed  as  a 
witness  to  the  execution  thereof,  is  of  the  proper  handwriting  of  me,  this 
deponent,  and  that  the  same  was  executed  at  the  of 

in  the  County  of 

Sworn  before  me,  at  the  \ 

of  in  the  County  ! 

of  this  day  |- 

of  in  the  year  of  our 

Lord  18     . 

A  Commissioner,  etc. 
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IX.— BILL  OF  SALE. 

Rev.  Stat.  Ont.,  cap.  119,  sec.  5. 

(See  ante  page  368.) 

This  Indenture,  made  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

A.  B.,  of  the  of  in  the  County  of  , 

(hereinafter  called  the  bargainor),  of  the  First  Fart ;  and  G.  D.,  of  the 
of  in  the  county  of  ,  (herein- 

after called  the  bargainee),  of  the  Second  Part ; 

Whereas,  the  said  bargainor  is  possessed  of  the  goods,  chattels  and 
personal  effects,  hereinafter  set  forth,  described  and  enumerated,  and 
hath  contracted  and  agreed  with  the  said  bargainee,  for  the  absolute  sale 
to  him  of  the  same,  for  the  sum  of  dollars,  and 

these  Presents  are  intended  to  carry  out  such  contract  and  agreement ; 

Now  this  Indenture  witnesseth,  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  dollars,  of 
lawful  money  of  Canada,  now  paid  by  the  said  bargainee  to  the  bargainor, 
at  or  before  the  sealing  and  delivery  of  these  Presents  (the  receipt  whereof 
is  hereby  by  him  acknowledged),  he,  the  said  bargainor,  hath  bargained, 
sold,  assigned,  transferred  and  set  over,  and  by  these  Presents  doth 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  bargainee,  his 
executors,  administrators  and  assigns,  all  those,  the  said  goods,  chattels 
and  personal  effects,  hereinafter  described,  that  is  to  say,  (here  insert  a 
particular  description  of  the  (foods  intended  to  be  sold)  all  which  said  goods, 
chattels  and  effects  are  now  in  the  possession  of  the  bargainor,  and  are 
situate,  lying  and  being  on,  upon  and  about  (here  set  out  accurately  the 
premises  where  the  {foods,  etc.,  are  at  the  time  of  the  execution  of  the  instru- 
ment) ; 

And  all  the  right,  title,  interest,  property,  claim  and  demand  whatso- 
ever, both  at  law  and  in  equity,  or  otherwise  howsoever,  of  him  the  said 
bargainor  of,  in,  to  and  out  of  the  same,  and  every  part  thereof  : 

To  Have  and  to  Hold  the  said  hereinbefore  assigned  goods,  chattels 
and  effects,  and  every  of  them  and  every  part  thereof,  with  the  appur- 
tenances, and  all  the  right,  title  and  interest  of  the  bargainor  thereto  and 
therein,  as  aforesaid,  unto  and  to  the  use  of  the  said  bargainee,  his  execu- 
tors, administrators  and  assigns,  to  and  for  his  and  their  sole  and  only 
use  for  ever : 
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And  the  said  bargainor  doth  hereby  for  himself ,  his  heirs,  executors 
and  administrators,  covenant,  promise  and  agree  with  the  said  bargainee, 
his  executors  and  administrators  in  manner  following,  that  is  to  say : 
That  he  the  said  bargainor  is  now  rightfully  and  absolutely  possessed  of 
and  entitled  to  the  said  hereby  assigned  goods,  chattels  and  effects,  and 
every  of  them,  and  every  part  thereof :  And  that  the  said  bargainor  now 
lias  in  himself  good  right  to  assign  the  same  unto  the  said  bargainee,  his 
executors,  administrators  and  assigns,  in  manner  aforesaid,  and  accord- 
ing to  the  true  intent  and  meaning  of  these  presents  : 

And  that  the  said  bargainor,  his  executors,  administrators  and  assigns, 
shall  and  may,  from  time  to  time,  and  at  all  times  hereafter,  peaceably 
and  quietly  have,  hold,  possess  and  enjoy,  the  said  hereby  assigned  goods 
and  chattels,  and  every  of  them  and  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  any  manner  of  hindrance,  interrup- 
tion, molestation,  claim  or  demand  whatsoever,  of,  from,  or  by  the  said 
bargainor,  or  any  other  persons  or  persons  whomsoever ;  and  that  free 
and  clear,  and  freely  and  absolutely  released  and  discharged,  or  otherwise 
(at  the  costs  of  the  said  bargainor),  effectually  indemnified  from  and 
against  all  former  and  other  bargains,  sales,  gifts,  grants,  titles,  charges 
and  encumbrances  whatsoever ; 

And  moreover,  that  he  the  said  bargainor  and  all  persons  rightfully 
claiming  or  to  claim  any  estate,  right,  title  or  interest  of,  in  or  to  the 
said  hereby  assigned  goods,  chattels,  and  effects,  and  every  of  them,  and 
every  part  thereof,  shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  upon  every  reasonable  request  of  the  said  bargainee,  his 
executors,  administrators  or  assigns,  but  at  the  cost  and  charges  of 
the  said  bargainee,  make,  do  and  execute,  or  cause  or  procure  to  be  made, 
clone  and  executed,  all  such  further  acts,  deeds  and  assurances  of  the 
same,  for  the  more  effectually  assigning  and  assuring  the  said  hereby 
assigned  goods  and  chattels  unto  the  said  bargainee,  his  executors,  admi- 
nistrators or  assigns,  in  manner  aforesaid,  and  according  to  the  true 
intent  and  meaning  of  these  presents,  as  by  the  said  bargainee,  his 
executors,  administrators  or  assigns,  or  his  or  their  counsel  in  the  law, 
shall  be  reasonably  advised  or  required. 

In  witness  whereof,  the  said  parties  to  these  Presents  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

Signed,  Sealed,  and  Delivered) 

in  the  presence  of  »  A-  **.  [>8._ 
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X.— AFFIDAVIT  OF  BONA  FIDES  BY  THE  BAK- 
GAINEE  TO  ACCOMPANY  A  BILL  OF  SALE, 
(FORM  IX). 

Rev.  Stat.  Out.,  1887,  cap.  125,  $ec.  5. 


(See  page  368.) 
I,  C.  D.,  of  the 


of 
,  in  the  County 


Ontario, 
County  of  r 

to  wit  :  )  of 

the  bargainee  in  the  foregoing  Bill  of  Sale  named,  make  oath  and  say  : 
That  the  sale  therein  made  is  bona  fide,  and  for  good  consideration, 
namely,  in  consideration  of  the  sum  of  dollars, 

as  set  forth  in  the  said  conveyance,  and  is  not  for  the  purpose  of  holding 
or  enabling  me,  this  deponent,  to  hold  the  goods  mentioned  therein 
against  the  creditors  of  the  said  bargainor. 


Sworn  before  me  at  the 
of 

of  this 

of 
Lord  18 


,  in  the  County  f 
day 
in  the  year  of  our 


CD. 


A  Commissioner,  etc. 


XI.— AFFIDAVIT   OF   EXECUTION    BY  A  WITNESS 
TO  ACCOMPANY  A  BILL  OF  SALE,  (FORM  IX). 


,  in  the  County 


That  I  was  personally  present,  and  did  see  the  within  Bill  of  Sale  duly 
signed,  sealed  and  executed  by  (name  of  parties  who  execute  the  conveyance), 
the  parties  thereto  :  And  that  I,  this  deponent,  am  a  subscribing  witness 


Rev. 

Slat.  Ont.,  1887,  cap.  125,  nee.  5. 

(See  page  368.) 

Ontario, 
County  of 

to  wit: 
make  oath  and  say  : 

\      I,                                  of  the 
'of 

J  of 
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to  the  same,  and  that  the  name  (signature  of  witness),  set  and  subscribed 
as  a  witness  to  the  execution  thereof,  is  of  the  proper  handwriting  of  me, 
this  deponent :  And  that  the  same  was  executed  at  the 
of  ,  in  the  County  of 

Sworn  before  me  at  the  \ 

of  ,  in  the  County  | 

of  this  day  -  f 

of  ,  in  the  year  of  our  i 

Lord  18        .  J 

A  Commissioner,  etc. 


XII.— AFFIDAVIT  OF  BONA.  FIDES  BY  AGENT  OF 
BARGAINEE  WHEN  TAKING  A  CONVEYANCE, 
(FORM  IX). 


Rev.  Stat.  Out.,  2857,  cap.  125*  sec.  5. 

(Ante  page  368.) 

Ontario, 
County  of 

TO  wit  : 

\      I,                                      of  the 

-  of                              in  the  County  of 

J                            make  oath  and  say : 

(1)  I  am  the  duly  authorized  agent  of  ,  the  bargainee  in 
the  foregoing  Bill  of  Sale  named,  for  the  purposes  of  the  said  Bill  of 
Sale,  and  I  am  aware  of  all  the  circumstances  connected  therewith ; 

(2)  I  am  duly  authorized  in  writing  to  take  such  said  conveyance  or 
Bill  of  Sale,  and  a  true  copy  of  such  authority  is  attached  to  such  convey- 
ance or  Bill  of  Sale,  and  is  marked  with  the  letter  A. 

(3)  That  the  sale  therein  made  is  bona  jidc,  and  for  good  consideration, 
namely,  in  consideration  of  the  sum  of  dollars,  as  set 
forth  in  the  said  conveyance,  and  is  not  for  the  purpose  of  holding,  or 
enabling  the  said  bargainee  to  hold,  the  goods  mentioned  therein  against 
the  creditors  of  the  said  bargainor. 

Sworn  before  me,  at  the  \ 

of  ,  in  the  County  [ 

of  this  "  day  [ 

of  ,  A.D.  18     .  ) 

A  Commissioner,  etc. 
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XIII.— AUTHORITY  TO  AN  AGENT  TO  TAKE  A 
BILL  OF  SALE. 

Rev.  Stat.  Ont.,  1887,  cap.  125,  *ec.  5. 

(Ante  page  368). 

Know  all  men  by  these  Presents,  that  I,  C.  D..  of  the  of 

in   the  County  of  ,  do  hereby 

nominate,  constitute,  authorize  and  appoint  E.  F.,  of  the  of 

,  in  the  County  of  ,  ,  as  my  true 

and  lawful  agent  and  attorney  for  me  and  in  my  name,  and  for  my  sole 
use  and  benefit,  to  take  and  receive  from  one  A.  B.,  of  the  of 

in  the  County  of  ,  a  Bill  of  Sale  of 

certain  chattel  property,  the  property  of  the  said  A.  B.,  for  and  in 
consideration  of  the  sum  of  dollars,  to  be  paid  by  me  for 

the  purchase  thereof,  and  for  all  and  every  of  the  purposes  aforesaid,  I 
do  hereby  give  and  grant  unto  my  said  agent  and  attorney  full  power 
and  authority  to  do,  perform  and  execute  all  acts,  deeds  and  matters 
necessary  to  be  done  and  performed,  and  all  proceedings  to  take  necessary 
to  be  taken  under  and  by  virtue  of  any  Statute  in  that  behalf  or  other- 
wise, howsoever  in  and  about  the  premises ;  I  hereby,  ratifying,  confirming 
and  allowing,  and  hereby  agreeing  to  ratify,  confirm  and  allow  all  and 
whatsoever  my  said  agent  and  attorney  shall  lawfully  do  or  cause  to  be 
done  by  virtue  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
day  of  ,  one  thousand  eight  hundred  and 

Signed,  sealed  and  delivered  )  CD  Fl  s  1 

in  presence  of  J 


XIV.— CHATTEL  MORTGAGE  TO  SECURE  FUTURE 
ADVANCES. 

Rev.  Stat.  Ont.  1887,  cap.  125,  sec.  6. 

(See  ante  page  381.) 

This  Indenture  made  (in  duplicate)  the  day  of 

one  thousand  eight  hundred  and  between  A.  B.,  of  the 

of  in  the  County  of  , 

(hereinafter  called  the  **  mortgagor  ")  of  the  First 
B.M.  40 
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Part ;  and  C.  D.  of  the  of  in  the  County  of 

,  (hereinafter  called  the  "  mortgagee  ")  of  the 

Second  Part ; 

Whereas  the  said  mortgagor  has  applied  to  the  said  mortgagee  for 
fa  tore  advances  in  money,  and  for  the  purpose  of  enabling  the  mortgagor 
to  enter  into  and  carry  on  business  with  such  advances,  the  said  mort- 
gagee has  this  day  consented  and  agreed,  upon  the  agreement  of  the 
mortgagor  to  execute  and  deliver  these  presents  as  security  to  the  mort- 
gagee for  the  repayment  thereof,  to  advance  to  the  said  mortgagor  the 
sum  of  dollars,  in  three  sums  of  dollars  each, 

the  first  whereof  is  to  be  advanced  to  the  mortgagor  in  one  month  from 
the  date  of  these  Presents  ;  the  second  whereof  in  two  months  from  the 
date  of  these  Presents ;  and  the  third  whereof  in  three  months  from  the 
date  of  these  Presents,  and  in  consideration  thereof  the  said  mortgagor 
has  this  day  agreed  to  execute  these  presents  in  order  to  secure  the  repay- 
ment of  the  said  advances  ;  it  being  understood  and  agreed  between  the 
parties  however,  that  the  time  of  repayment  thereof  shall  not  be  for  a 
longer  period  than  one  year  from  the  making  of  the  agreement  for  such 
advances,  which  is  the  day  of  the  date  of  these  Presents  ; 

Now  this  Indenture  witnesseth  that  the  mortgagor,  in  pursuance  of  the 
said  agreement,  and  for  the  consideration  hereinbefore  recited,  and  in 
consideration  of  the  covenant  of  the  mortgagee  in  these  presents  con- 
tained and  of  the  sum  of  one  dollar,  hath  granted,  bargained,  sold  and 
assigned  and  by  these  Presents,  doth  grant,  bargain,  sell  and  assign  unto 
the  mortgagee,  his  executors,  administrators  and  assigns,  all  and  singular, 
the  goods,  chattels,  personal  property  and  effects  particularly  mentioned 
"and  described  in  the  schedule  hereunto  annexed,  marked  "  A.*'  To  Have 
and  to  Hold  all  and  singular,  the  said  goods,  chattels,  personal  property, 
and  effects  hereinbefore  granted,  bargained,  sold  and  asssigned  or  men- 
tioned or  intended  so  to  be  unto  the  mortgagee,  his  executors,  adminis- 
trators and  assigns,  to  the  sole  and  proper  use  and  behoof  of  the  mort- 
gagee, his  executors,  administrators  and  assigns  for  ever  ; 

Provided  always,  and  these  Presents  are  upon  this  condition,  that  if 
the  mortgagor,  his  executors  or  administrators  do,  and  shall,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  mortgagee,  his  executors, 
administrators  or  assigns,  the  full  sum  of  dollars,  at  the 

end  or  expiration  of  ten  months  from  the  day  of  the  date  of  these  Presents 
with  interest  at  the  rate  of  per  centum  per  annum,  from  the 

date  of  the  several  advances,  so  to  be  made  as  aforesaid,  on  such 
advances,  and  do,  and  shall,  well  and  truly  save  harmless  the  said 
mortgagee  of  and  from  all  loss  and  damage  by  reason  of  these  Presents, 
then  these  Presents,  and  every  matter  and  thing  herein  contained,  shall 
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cease,  determine,  and  be  utterly  void  to  all  intents  and  purposes,  any- 
thing herein  contained  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing :  and  the  mortgagor  for  himself,  his  executors  and  administrators 
shall  and  will  warrant  and  for  ever  defend  by  these  Presents  all  and 
singular  the  said  goods  and  chattels  and  property  unto  the  mortgagee,  his 
executors,  administrators  and  assigns  against  him,  the  mortgagor,  his 
executors  and  administrators,  and  against  all  and  every  other  person  or 
persons  whomsoever ; 

And  the  mortgagor  doth  hereby,  for  himself,  his  executors  and  admin- 
istrators, covenant,  promise  and  agree  to  and  with  the  mortgagee,  his 
executors,  administrators  and  assigns,  that  he,  the  said  mortgagor,  his 
executors  or  administrators,  or  some  or  one  of  them,  will  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  mortgagee,  his  executors,  adminis- 
trators or  assigns,  the  said  sum  of  dollars,  in 
the  above  proviso  mentioned,  with  interest  as  aforesaid,  on  the  day,  and 
time,  and  in  the  manner  above  limited  for  the  payment  thereof  ;  And  in 
case  default  shall  be  made  in  the  payment  of  the  said  sum  of  money  in 
the  said  proviso  mentioned,  or  the  interest  thereon,  or  any  part  thereof, 
or  in  case  the  mortgagor  shall  attempt  to  sell  or  dispose  of,  or  in  any 
way  part  with  the  possessions  of  the  said  goods  and  chattels,  or  any  of 
them,  or  shall  attempt  to  remove  the  same  or  any  part  thereof  out  of  the 
County  of  without  the  consent  of  the  mortgagee,  his  executors, 
administrators  or  assigns,  to  such  sale,  removal  or  disposal  thereof,  first 
had  and  obtained  in  writing,  or  in  case  the  said  mortgagor  shall  suffer, 
allow  or  permit  a  judgment  to  be  obtained  against  him  for  a  debt  in  any 
Court  of  Law  or  Equity,  or  shall  suffer,  allow  or  permit  any  taxes,  rates, 
duties  or  assessments  whatsoever  for  which  he  now  is  or  hereafter,  during 
the  currency  of  these  Presents,  may  be  assessed,  to  remain  unpaid  or 
unsatisfied  for  a  period  of  seven  days  after  demand  made  therefor  by  the 
proper  officer  in  that  behalf,  or  in  case  the  mortgagor  shall  fail  in  paying 
his  rent  arising  out  of  the  premises  upon  which  the  said  goods  now  are 
or  hereafter  may  be  during  the  continuance  of  these  Presents  six  days  at 
least  before  the  same  becomes  due,  or  in  case  the  mortgagee  should  at  any 
time,  during  the  currency  of  these  Presents  deem  himself  unsafe,  so  far 
as  the  security  of  these  Presents  are  concerned,  or  in  case  default  shall 
be  made  in  the  performance  of  any  of  the  covenants  by  the  mortgagor  in 
these  Presents  contained,  then  and  in  such  case  it  shall  and  may  be 
lawful  for  the  mortgagee,  his  executors,  administrators  or  assigns,  with 
his  or  their  servant  or  servants,  and  with  such  other  assistant  or  assist- 
ants as  he  or  they  may  require  at  any  time  during  the  day,  to  enter  into 
and  upon  any  lands  and  tenements,  house  and  premises,  wheresoever  and 
whatsoever,  where  the  said  goods  and  chattels,  or  any  part  thereof,  may 
be,  and  for  such  persons  to  break  and  force  open  any  doors,  locks,  bars, 
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bolts,  fastenings,  hinges,  gates,  fenees,  houses,  buildings,  enclosures  and 
places  for  the  purpose  of  taking  possession  of  and  removing  the  said 
goods  and  chattels ;  and  upon  and  from,  and  after  the  taking  posses- 
sion of  such  goods  and  chattels  as  aforesaid  it  shall  and  may  be  lawful, 
and  the  mortgagee,  his  executors,  administrators  or  assigns,  and  each  or 
any  of  them,  is  and  are  hereby  authorized  and  empowered  to  sell  the  said 
goods  and  chattels  or  any  of  them,  or  any  part  thereof,  at  public  auction 
or  private  sale,  as  to  him,  them  or  any  of  them  may  seem  meet ;  and  from 
and  out  of  the  proceeds  of  such  sale,  in  the  first  place,  to  pay  and  reim- 
burse   himself,  or    themselves,  all  such  sum  and   sums  of  money  as 
may  then  be  due  by  virtue  of  these  Presents,  and  all  such  expenses  as 
may  have  been  incurred  by  the  mortgagee,  his  executors,  administrators 
or  assigns,  in  consequence  of  the  default,  neglect  or  failure  of  the  mort- 
gagor, his  executors,  administrators  or  assigns,  in  the  payment  of  the 
said  sum  of  money,  with  interest  thereon,  as  above  mentioned,  or  in 
consequence  of  such  sale  or  removal  as  above   mentioned,  and  in  the 
next  place,  to  pay  unto  the  mortgagor,  his  executors,  administrators  and 
assigns  all  such  surplus  as  may  remain  after  such  sale,  and  after  pay- 
ment of  all  such  sum  or  sums  of  money,  and  interest  thereon,  as  may  be 
due  by  virtue  of  these  Presents  at  the  time  of  such  seizure,  and  after  pay- 
ment of  the  costs,  charges  and  expenses  incurred  by  such  seizure  and 
sale  as  aforesaid ; 

Provided  that  the  mortgagee,  his  executors,  administrators  or  assigns, 
may  in  default  of  payment  of  any  of  the  payments  of  interest  or  instal- 
ments hereinbefore  mentioned,  or  any  part  thereof,  distrain  for  the  whole 
principal  sum  then  unpaid  ; 

Provided  always  nevertheless  that  it  shall  not  be  incumbent  on  the 
mortgagee,  his  executors,  administrators  or  assigns,  to  sell  and  dispose 
of  the  said  goods  and  chattels,  but  that  in  case  of  default  of  payment  of 
the  said  sum  of  money  with  interest  thereon  as  aforesaid  it  shall  and 
may  be  lawful  for  the  mortgagee,  his  executors,  administrators  or  assigns, 
peaceably  and  quietly  to  have,  hold,  use,  occupy,  possess  and  enjoy  the 
said  goods  and  chattels  without  the  let,  molestation,  eviction,  hindrance 
or  interruption  of  him,  the  mortgagor,  his  executors,  administrators  or 
assigns,  or  any  of  them,  or  any  other  person  or  persons  whomsoever; 
and  the  mortgagor  doth  hereby  further  covenant,  promise  and  agree  in 
manner  aforesaid,  to  and  with  the  mortgagee,  his  executors,  administra- 
tors and  assigns,  that  in  case  the  sum  of  money  realized  under  any  such 
sale  as  above  mentioned  shall  not  be  sufficient  to  pay  the  whole  amount 
due  at  the  time  of  such  sale,  that  the  mortgagor,  his  executors  or  admin- 
istrators, shall  and  will  forthwith  pay  or  cause  to  be  paid  unto  the  mort- 
gagee, his  executors,  administrators  or  assigns,  all  such  sum  or  sums  of 
money  with  interest  thereon  as  may  then  be  remaining  due;  as  well  also 
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as  all  costs  and  expenses  as  may  have  been  incurred  by  the  mortgagee  in 
and  about  such  seizure  and  sale ;  and  the  mortgagor  doth  put  the  mort- 
gagee in  the  full  possession  of  said  goods  and  chattels  by  delivering  to 
him  these  Presents  in  the  name  of  all  the  said  goods  and  chattels  at  the 
sealing  and  delivering  hereof ; 

And  the  mortgagor  further  covenants  with  the  mortgagee  that  he  will, 
during  the  continuance  of  this  mortgage,  and  any  and  every  renewal 
thereof,  insure  the  chattels  and  property  hereinbefore  mentioned,  against 
loss  or  damage  by  fire,  in  some  insurance  office  (authorized  to  transact 
business  in  Canada)  in  the  sum  of  not  less  than 

dollars,  and  will  pay  all  premiums  and  moneys  necessary  for  that  pur- 
pose, three  days  at  least  before  the  same  become  due,  and  will,  on 
demand,  assign  and  deliver  over  to  the  said  mortgagee,  his  executors  and 
administrators,  the  policy  or  policies  of  insurance  and  receipts  thereto 
appertaining  :  Provided,  that  if  on  default  of  payment  of  said  premiums 
or  sums  of  money  by  the  mortgagor  in  manner  at  the  times  aforesaid, 
the  mortgagee,  his  executors  or  administrators,  may  pay  the  same,  and 
suoh  sums  of  money  shall  be  added  to  the  debt  hereby  secured  (and  shall 
bear  interest  at  the  same  rate  from  the  day  of  such  payment)  and  shall 
be  repayable  with  the  principal  sum  hereby  secured.  And  in  consider- 
ation of  the  execution  of  those  Presents  the  said  mortgagee '  covenants 
for  himself,  his  executors,  administrators  and  assigns,  with  the  mortga- 
gor, his  executors,  administrators  or  assigns,  that  he,  the  mortgagee,  his 
executors,  administrators  and  assigns,  will  faithfully  advance  the  said 
sum  of  dollars,  to  the  said  mortgagor  in  manner 

and  at  the  times  hereinbefore  specified. 

In  witness  whereof,  the  parties  to  these  Presents  have  hereunto  set  their 
hands  and  seals. 

Signed,  Sealed  and  Delivered  [  A.  B.  !>»•] 

in  the  presence  of  I  C.  D.  [*"••! 
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XV.— AFFIDAVIT  OF  BONA  FIDES  BY  A  MORT- 
GAGEE UNDER  A  MORTGAGE  (FORM  XIV) 
SECURING  FUTURE  ADVANCES. 

Rev.  Stat.  Ont.,  1887,  cap.  125.  tec.  6. 
(See  ante  p.  381.) 

County  of  1      I,  C.  D.,  of  the  of 

to  wrx :  J  in  the 

of  ,  ,  the  mortgagee  in  the 

foregoing  Bill  of  Sale  by  way  of  mortgage  named,  make  oath  and  say : 
That  the  foregoing  mortgage  truly  sets  forth  the  agreement  entered  into 
between  myself  and  A.  B.  therein  named,  and  truly  states  the  extent  of 
the  liability  intended  to  be  created  by  such  agreement,  and  covered  by 
the  foregoing  mortgage ; 

That  the  foregoing  mortgage  is  executed  in  good  faith,  and  for  the 
express  purpose  of  securing  me  the  said  mortgagee  in  the  repayment  of 
the  said  advances  which  I  have  agreed  to  make  to  the  said  mortgagor,  as 
in  said  mortgage  set  out ; 

That  the  foregoing  mortgage  is  not  executed  for  the  purpose  of  securing 
the  goods  and  chattels  mentioned  in  the  Schedule  attached  hereto,  marked 
44  A,"  against  the  creditors  of  the  said  A.  B..  nor  to  prevent  such  creditors 
from  recovering  any  claim  which  they  may  have  against  the  said  A.  B. 


Sworn  before  me  at  the 
of  ,  in  the  County 

of  this  day 

of  in  the  year  of  our 

Lord  18 


CD. 


A  CommUtioner,  etc. 
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XVI.— CHATTEL  MOETGAGE  SECURING  A  MORT- 
GAGEE AGAINST  HIS  LIABILITY  AS  EN- 
DORSER  FOR  A  MORTGAGOR. 

Rev.  Stat.  Ont.,  1887,  cay.  125,  sec.  6. 

(Ante  p.  381.) 

This  Indenture  made  the  day  of 

in  the  year  of  oar  Lord  one  thousand  eight  hundred  and 

between  A.  B.,  of  the 
of  ,  in  the  County  of  , 

(hereinafter  called  the  •«  mortgagor"),  of  the 
First  Part :  and  C.  D.,  of  the 

of  ,  in  the  County  of  , 

(hereinafter  called  the  "  mortgagor  "),  of  the 
Second  Part ; 

Whereas  the  said  mortgagee  at  the  request  of  the  mortgagor  and  for 
his  accommodation  has  endorsed  the  promissory  note  of  the  said  mort- 
gagor, for  the  sum  of  dollars  of  the 
lawful  money  of  Canada,  which  said  note  is  in  the  words  and  figures 
following,  that  is  to  say, 

(Here  set  out  an  exact  copy  of  the  note  or  notes.) 

And  whereas  in  consideration  thereof  the  said  mortgagor  has  agreed 
to  enter  into  these  Presents  for  the  purpose  of  indemnifying  and 
saving  harmless  the  said  mortgagee,  of  and  from  the  payment  of  the 
said  receipted  note,  or  any  part  thereof,  or  any  notes  hereinafter  to  be 
endorsed  by  the  said  mortgagee  for  the  accommodation  of  the  said 
mortgagor,  by  way  of  renewal  of  the  said  recited  note  (so  that  how- 
ever, any  such  renewal  shall  not  extend  the  time  for  payment  of  said 
receipted  note  or  the  liability  of  the  said  mortgagor  beyond  the  period  of 
one  year  from  the  date  thereof,  nor  increase  the  amount  of  the  said 
liability  beyond  the  amount  of  said  interest  accruing  thereon),  and  against 
any  loss  that  may  be  sustained  by  the  mortgagee  by  reason  of  such 
endorsement  of  said  recited  note  or  any  renewal  thereof. 

Now  this  Indenture  witnesseth  that  the  said  mortgagor  for  and  in 
consideration  of  the  premises,  and  of  the  sum  of  one  dollar  of  lawful 
money  of  Canada,  to  him  in  hand  well  and  truly  paid  by  the  said 
mortgagee,  at  or  before  the  sealing  and  delivery  of  these  Presents,  (the 
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receipt  whereof  is  hereby  acknowledged) :  doth  grant,  bargain,  sell  and 
assign  unto  the  said  mortgagee,  his  executors,  administrators  and 
assigns,  all  and  singular,  the  goods  and  chattels  hereinafter  particularly 
mentioned  and  described,  that  is  to  say  :  (Here  insert  a  particular 
description  of  the  goods  and  chattels  to  be  mortgaged.)  To  Have  and  to  Hold, 
all  and  singular,  the  goods  and  chattels  hereinbefore  granted,  bargained, 
sold  and  assigned,  or  mentioned  or  intended  so  to  be,  onto  the  said 
mortgagee,  his  executors,  administrators,  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  mortgagee,  his  executors,  administrators  and 
assigns  forever;  Provided  always,  and  these  Presents  are  upon  this 
condition,  that  if  the  said  mortgagor,  his  executors  or  administrators,  do 
and  shall  well  and  truly  pay,  or  cause  to  be  paid  the  said  note  so  as 
aforesaid  endorsed  by  the  said  mortgagee  at  maturity,  a  copy  of  which 
said  note  is  set  out  in  the  recital  to  this  Indenture ;  and  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  all  and  every  other  note  which  may 
hereinafter  be  endorsed  by  the  said  mortgagee  for  the  accommodation  of 
the  said  mortgagor,  by  way  of  renewal  of  the  said  recited  note  in  the  said 
recital  to  this  Indenture  set  forth,  which  shall  not  extend  the  liability  of 
the  said  mortgagee  beyond  one  year  from  the  date  thereof,  and  all  interest 
in  respect  thereof  and  indemnify  and  save  harmless  the  said  mortgagee, 
his  heirs,  executors,  and  administrators,  from  all  loss,  costs,  charges, 
damages,  or  expenses,  in  respect  of  the  said  recited  note  or  renewals,  as 
hereinbefore  set  forth ; 

Then  these  Presents,  and  every  matter  and  thing  herein  contained, 
shall  cease,  determine,  and  be  utterly  void  to  all  intent  and  purposes, 
anything  herein  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing ;  and  the  said  mortgagor  for  himself,  his  executors  and  admin- 
istrators, shall  and  will  warrant  and  forever  defend  by  these  Presents, 
all  and  singular  the  said  goods,  chattels  and  property  by  these  Presents 
unto  the  said  mortgagee,  his  executors,  administrators,  and  assigns, 
against  him  the  said  mortgagor,  his  executors,  and  administrators,  and 
against  all  and  every  other  person  and  persons  whomsoever ; 

And  the  said  mortgagor  doth  hereby  for  himself,  his  executors  and 
administrators,  covenant,  promise  and  agree,  to  and  with  the  said  mort- 
gagee, his  executors,  administrators  and  assigns,  that  he  the  said 
mortgagor,  his  executors  or  administrators,  or  some  or  one  of  them,  shall 
and  will  well  and  truly  pay,  or  cause  to  be  paid,  the  said  recited  note  in 
the  above  recital  and  proviso  mentioned,  and  all  future  and  other  notes 
which  the  said  mortgagee  shall  hereafter  endorse  for  the  accommodation 
of  the  said  mortgagor  as  aforesaid,  and  all  interest  and  incidental 
expenses  to  accrue  thereon,  and  will  well  and  truly  indemnify  and  save 
harmless  the  said  mortgagee,  his  heirs,  executors  and  administrators, 
from  all  loss,  costs,  charges,  damages,  or  expenses  in  respect  thereof ; 
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And  also  that  in  case  default  shall  be  made  in  the  payment  of  the 
said  recited  note,  or  any  such  renewals  as  in  the  said  proviso  mentioned, 
or  the  interest  thereon,  or  any  part  thereof,  or  otherwise,  as  aforesaid,  or 
in  case  the  said  mortgagor  shall  attempt  to  sell  or  dispose  of,  or  in  any 
way  part  with  the  possession  of  the  said  goods  and  chattels,  or  any  of 
them,  or  remove  the  same,  or  any  part  thereof,  out  of  the  County  of 
,  without  the  consent  of  the  said  mortgagee,  his  executors, 
administrators,  or  assigns,  to  such  sale,  removal  or  disposal  thereof  first 
had  and  obtained  in  writing ;  or  in  case  said  mortgagor  shall  not  pay  the 
taxes  on  said  premises,  or  on  said  goods,  within  seven  days  after  the 
same  lhas  been  lawfully  demanded,  or  shall  not  pay  his  rent  for  said 
premises  six  days  at  least  before  the  same  becomes  due,  or  in  case  the 
mortgage  should  at  any  time  during  the  continuance  of  these  presents 
deem  himself  unsafe,  so  far  as  the  security  of  these  presents  is  concerned, 
then,  and  in  any  of  such  cases,  it  shall  and  may  be  lawful  for  the  said 
mortgagee,  his  executors,  administrators  or  assigns,  with  his  or  their 
servant  or  servants,  and  with  such  other  assistant  or  assistants  as  he  or 
they  may  require,  at  any  time  during  the  day,  to  enter  into  and  upon  any 
lands,  tenements,  houses  and  premises  wheresoever  and  whatsoever, 
where  the  said  goods  and  chattels,  or  any  part  thereof  may  be,  and  for 
such  persons  to  break  and  force  open  any  doors,  locks,  bars,  bolts,  fasten- 
ings, hinges,  gates,  fences,  houses,  buildings,  enclosures  and  places,  for 
the  purpose  of  taking  possession  of  the  said  goods  and  chattels ;  and  upon 
and  from  and  after  the  taking  possession  of  such  goods  and  chattels  as 
aforesaid,   it  shall  and  may  be  lawful,  and  the  said   mortgagee,  his 
executors,  administrators,  or  assigns,  and  each  or  any  of  them,  is  and  are 
hereby  authorized  and  empowered  to  sell  the  said  goods  and  chattels,  or 
any  of  them,  or  any  part  thereof,  at  public  auction  or  private  sale,  as  to 
him  or  them  may  seem  meet ;  and  from  and  out  of  the  proceeds  of  such 
sale,  in  the  first  place,  to  pay  and  reimburse  himself  or  themselves  all 
such  sums  and  sum  of  money  as  may  then  be  due  on  the  said  recited  note 
or  any  future  renewals  thereof,  as  aforesaid ;  and  all  such  expenses  as 
may  have  been  incurred  by  the  said  mortgagee,  his  executors,  adminis- 
trators, or  assigns,  in  consequence  of  the  default,  neglect  or  failure  of  the 
said  mortgagor,  his  executors,  administrators,  or  assigns,  in  payment  of 
the  said  recited  note,  or  any  renewals  thereof,  as  above  mentioned,  or  in 
consequence  of  such  sale  or  removal,  or  otherwise,  as  above  mentioned  ; 
and  in  the  next  place  to  pay  unto  the  said  mortgagor,  his  executors, 
administrators,  or  assigns,  all  such  surplus  as  may  remain  after  such 
sale,  and  after  payment  of  all  such  sum  and  sums  of  money  and  interest 
thereon  as  he,  the  said  mortgagee,  shall  be  called  upon  to  pay,  by  reason 
of  endorsing  the  said  promissory  note,  in  the  said  recital  and  proviso 
mentioned  or  any  future  notes  to  be  endorsed  by  the  said  mortgagee 
for  the  said  mortgagor  as  aforesaid,  at  the  time  of  such  seizure,  and 
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after  payment  of  the  costs,  charges  and  expenses  involved  by  such 
seizure  and  sale,  or  otherwise,  as  aforesaid : — Provided  always,  never- 
theless, that  it  shall  not  be  incumbent  on  the  said  mortgagee,  his 
executors,  administrators  and  assigns,  to  sell  and  dispose  of  the  said 
goods  and  chattels ;  bat  that  in  case  of  default  in  payment  of  the  said 
recited  note  or  renewals  thereof,  as  aforesaid,  it  shall  and  may  be  lawful 
for  the  said  mortgagee,  his  executors,  administrators  and  assigns,  peace- 
ably and  quietly  to  have,  hold,  use,  occupy ,  possess  and  enjoy  the  said 
goods  and  chattels,  without  the  let,  molestation,  eviction,  hindrance  or 
interruption  of  him,  the  said  mortgagor,  his  executors,  administrators  or 
assigns,  or  any  of  them,  or  any  other  person  or  persons  whomsoever ;  and 
the  said  mortgagor  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  further  covenant,  promise  and  agree  to  and  with  the  said 
mortgagee,  his  executors,  administrators  and  assigns,  that  in  case  the 
sum  of  money  realized  under  any  such  sale  as  above  mentioned  shall  not 
be  sufficient  to  pay  the  whole  amount  due  at  the  time  of  such  sale,  that 
he,  the  said  mortgagor,  his  executors  or  administrators  shall  and  will 
forthwith  pay,  or  cause  to  be  paid  unto  the  said  mortgagee,  his  executors, 
administrators  and  assigns,  all  such  sum  or  sums  of  money,  with  interest 
thereon,  as  may  then  be  remaining  due  upon  or  under  the  said  promis- 
sory note  or  any  renewals  thereof ;  And  the  said  mortgagor  doth  put  the 
said  mortgagee  in  full  possession  of  the  said  goods  and  chattels  by  deliv- 
ering to  him  these  Presents  in  the  name  of  all  the  said  goods  and 
chattels  at  the  sealing  and  delivery  hereof ; 

And  the  said  mortgagor  covenants  with  the  said  mortgagee  that  he 
will,  during  the  continuance  of  this  mortgage,  and  any  and  every  renewal 
thereof,  insure  the  chattels  hereinbefore  mentioned  against  loss  or 
damage  by  fire  in  some  insurance  office  (authorized  to  transact  business 
in  Canada)  in  the  sum  of  not  less  than  dollars,  and 

will  pay  all  premiums  and  moneys  necessary  for  that  purpose  three  days 
at  least  before  the  same  become  due :  and  will  on  demand  assign  and 
deliver  over  to  the  said  mortgagee,  his  executors  and  administrators,  the 
policy  or  policies  of  insurance  and  receipts  thereto  appertaining; 
provided,  that  if  on  default  of  payment  of  said  premiums  or  sums  of 
money  by  the  said  mortgagor,  the  said  mortgagee,  his  executors  and 
administrators,  shall  pay  the  same ;  then  such  sums  of  money  shall  be 
added  to  the  debt  hereby  secured,  and  shall  bear  interest  at  the  same 
rate  from  the  day  of  such  payment,  and  shall  be  repayable  with  the  sum 
hereby  secured. 

In  witness  whereof,  the  parties  to  these  Presents  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

Signed,  Sealed  and  Delivered  \  .    _ 

.  .  \  A.  B.  L.S.J 

in  presence  of  j 
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XVII.— AFFIDAVIT    OF    BONA    FIDES    BY    THE 
MORTGAGEE  OF  A  MORTGAGE  (FORM  XVI). 

Rev.  Stat.  Ont.,  1887,  cap.  125,  sec.  6. 
(Ante  p.  381.) 

Ontario,  ]     I.  C.  D.,  of  the  of 

County  of  [  in  the  County 

to  wit  J  of  , 

the  mortgagee  in  the  Bill  of  Sale,  by  way  of  mortgage  named,  make  oath 
and  say  that  the  above  mortgage  truly  sets  forth  the  agreement  entered 
into  between  me,  C.  D.,  and  the  said  mortgagor  therein  named,  and 
truly  states  the  extent  of  the  liability  intended  to  be  created  by  such  agree- 
ment, and  covered  by  such  mortgage,  and  that  the  same  was  executed  in 
good  faith  and  for  the  express  purpose  of  securing  me,  the  said  mort- 
gagee therein  named,  against  my  endorsement  of  the  said  promissory 
note  for  dollars  for  the  said  mortgagor,  or  any  renewals 

of  the  said  recited  promissory  note  as  therein  set  out,  and  against  the 
payment  of  the  amount  of  such  my  liability  for  the  said  mortgagor  as 
therein  set  out,  and  not  for  the  purpose  of  securing  the  goods  and  chattels 
mentioned  therein  against  the  creditors  of  the  mortgagor,  nor  to  prevent 
such  creditors  from  recovering  any  claims  which  they  may  have  against 
such  said  mortgagor. 


Sworn  before  me,  at  the 
of  ,  in  the  County 

of  this  day 

of  ,  A.D.  18    . 


A  Commissioner,  etc. 


CD. 
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XVIII.- AFFIDAVIT  OF  BONA  FIDES,  BY  AN 
AGENT  OF  A  MORTGAGEE  OF  A  MORTGAGE 
(FORM  XVI),  TAKEN  TO  SECURE  A  MORTGAGEE 
AGAINST  LIABILITY  UNDER  HIS  ENDORSE- 
MENT. 

Rev.  Stat.  Ont„  1887,  cap.  125,  see.  6. 
(See  page  ante  381.) 

Ontario.  j     i,E.F.f0fthe  of  in  the 

County  of  !- County  of  ,  make 

TOWrr:  j  oath,  and  say: 

(1)  The  agreement  set  forth  in  the  foregoing  Bill  of  Sale,  by  way  of 
mortgage,  was  entered  into,  and  the  said  mortgage  was  taken  by  me,  for, 
and  on  behalf  of,  C  D.,  the  said  mortgagee  therein  named,  and  I  am  the 
duly  authorized  agent,  in  writing,  of  the  said  C.  D.,  to  make  such  agree- 
ment and  to  take  such  mortgage,  and  I  am  aware  of  all  the  circumstances 
in  connection  therewith ; 

(2)  The  paper  writing  attached  to  said  mortgage,  marked  "A,*4  is  a 
true  copy  of  my  authority  to  make  such  agreement,  and  to  take  such 
said  mortgage ; 

(8)  That  suoh  mortgage  truly  sets  forth  the  agreement  entered  into 
between  C.  D.,  the  mortgagee  therein  named,  and  the  said  mortgagor 
therein  named,  and  truly  states  the  extent  of  the  liability  intended  to 
be  created  by  such  agreement  and  covered  by  such  mortgage,  and  that 
the  same  was  executed  in  good  faith  and  for  the  express  purpose  of 
securing  the  said  mortgagee  therein  named  against  his  endorsement  of 
the  promissory  note  for  dollars  for  the  said 

mortgagor,  or  any  renewals  of  the  said  recited  promissory  note,  as 
therein  set  out  and  against  the  payment  of  the  amount  of  the  mort- 
gagee's liability  for  the  said  mortgagor,  as  therein  set  out,  and  not  for 
the  purpose  of  securing  the  goods  and  chattels  mentioned  therein  against 
the  creditors  of  the  mortgagor,  nor  to  prevent  such  creditors  from 
recovering  any  claims  which  they  may  have  against  such  mortgagor. 

Sworn  before  me,  at  the  \ 

of  ,  in  the  County  I 

of  this  day[ 

of  A.  D.  18      .  j 

A  Commissioner,  etc. 
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XIX.- AFFIDAVIT  OF  BONA  FIDES  BY  AN  AGENT 
OF  A  MORTGAGEE  OF  A  MORTGAGE  TAKEN 
TO  SECURE  THE  REPAYMENT  OF  FUTURE 
ADVANCES  (FORM  XIV). 

Rev.  Stat.  Ont.,  1887,  cap.  125,  Bee.  6. 
(Ante  p.  381.) 

Ontakio,  ]      I,  E.  F.,  of  the  of  in 

County  of  j-  the  County  of  , 

to  wit  :        j  make  oath,  and  say : 

(1)  The  agreement  set  forth  in  the  foregoing  Bill  of  Sale  by  way  of 
mortgage  was  entered  into,  and  the  said  mortgage  was  taken  by  me  for, 
and  on  behalf  of,  C.  D.,  the  said  mortgagee  therein  named,  and  I  am 
the  duly  authorized  agent  in  writing  of  the  said  C.  D.  to  make  such 
agreement  and  to  take  such  mortgage,  and  I  am  aware  of  all  the  circum- 
stances in  connection  therewith. 

(2)  The  paper  writing  attached  to  said  mortgage,  marked  "  B,"  is  a 
true  copy  of  my  authority  to  make  such  agreement,  and  to  take  such  said 
mortgage. 

(3)  That  such  mortgage  truly  sets  forth  the  agreement  entered  into 
between  C.  D.,  the  mortgagee  therein  named,  aud  the  said  mortgagor 
therein  named,  and  truly  states  the  extent  of  the  liability  intended  to 
be  created  by  such  agreement,  and  covered  by  such  mortgage.  That 
the  foregoing  mortgage  is  executed  in  good  faith,  and  for  the  express 
purpose  of  securing  the  said  mortgagee  in  the  repayment  of  his  advances 
which  he  has  agreed  to  make  as  in  said  mortgage  set  out,  and  not  for 
the  purpose  of  securing  the  goods  and  chattels  mentioned  in  the  schedule 
attached  hereto,  marked  "  A,"  against  the  creditors  of  the  said  A.  B., 
nor  to  prevent  such  creditors  from  recovering  any  claim  which  they 
may  have  against  the  said  mortgagor,  A.  B. 

Sworn  before  me,  at  the  \ 

of  ,  in  the  County  I 

of  this  dayj  *     ' 

of  ,  A.  D.  18      . 

A  Commissioner,  etc. 
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XX.— STATEMENT  ON  RENEWAL  OP  MORTGAGES. 

Rev.  Stat.  Ont.,  1887,  cap.  125,  u.  11, 12. 
(Ante  pp.  423,  442.) 

Statement  exhibiting  the  interest  of  C.  D.,  of  in  the 

property  mentioned  in  a  Chattel  Mortgage,  dated  the  day 

of  ,  18     ,  made  between  A.  B.,  of  the  of 

,  in  the  County  of  ,  ,  of  the  one 

part ;  and  CD.,  of  the  of  ,  in  the  County  cf 

,  of  the  other  part ;  and  filed  in  the  office  of  the 

Clerk  of  the  County  Court  of  the  Count  of 

on  the  day  of  18      ,  and  of  the 

amount  due  for  principal  and  interest  thereon,  and  of  all  payments  made 
on  account  thereof. 

The  said  C.  D.  is  still  the  mortgagee  of  the  said  property,  and  has  not 
assigned  the  said  mortgage  (or)  the  said  E.  F.  is  the  assignee  of  the  said 
mortgagee  by  virtue  of  an  assignment  thereof  from  the  said  C.  D.,  to  him, 
dated  the  day  of  ,  18    . 

No  payments  (or  the  following  payments,  and  no  other)  have  been 
made  on  account  of  the  said  mortgage : 


1880,  Jan'y  1— Cash  received. 


$100 


The  amount  still  due  for  principal  and  interest  on  the  said  mortgage 
is  the  sum  of  dollars,  computed  as 

follows : 


(Here  give  the  computation.) 
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XXI.— AFFIDAVIT    TO    ACCOMPANY    THE     FORE- 
GOING STATEMENT  ON  RENEWAL. 

County  of     ]       I,  C.  D.,  of  the  of  in  the 

r  County  of  ,  the  mortgagee  in  the 

to  wit  .      )  Qha^ei  Mortgage  mentioned  in  foregoing  (or  annexed) 

statement  (or  assignee  of  the  mortgagee  named  in  the  Chattel  Mortgage 

mentioned  in  the  foregoing  [or  annexedj  statement  (as  the  case  may  be) 

make  oath  and  say  : 

1.  That  the  foregoing  (or  annexed)  statement  is  true. 

2.  That  the  Chattel  Mortgage  mentioned  in  the  said  statement  has  not 
been  kept  on  foot  for  any  fraudulent  purpose. 

Sworn  before  me  at  the  \ 

of  ,  in  the  County '  n  ~ 

of  this  dayf  ^  u* 

of  18    .  J 

A  Commissioner,  etc. 


XXII.— AUTHORITY  TO  AN  AGENT  TO  RENEW  A 
MORTGAGE. 

Rev.  Stat.  Ont.,  1887,  cap.  125,  sec.  11,  12. 

(Pages  423,  442.) 

Know  all  men,  by  these  presents  that  I,  C.  D.,  of  the  of 

in  the  County  of  ,  do  hereby  nominate, 

constitute,  authorize,  and  appoint  £.  F.,  of  the  of 

in  the  County  of  ,  as  my  true  and  lawful  agent 

and  attorney  for  me,  and  in  my  name,  and  for  my  sole  use  and  benefit  to 
renew  a  certain  Chattel  Mortgage  to  me  from  one  A.  B.,  of  the 
of  in  the  County  of  , 

securing  to  me  on  certain  goods  and  chattels  the  sum  of  which 

said  mortgage  bears  date  the  day  of  A.D., 

18      ,  and  was  filed  in  the  office  of  the  Clerk  of  the  County  Court  of  the 
County  of  on  the  day  of  ,  A.D.  18      , 

at  the  hour  of  o'clock  in   the  noon,  And  for 

all  and  every  of  the  purposes  aforesaid,  I  do  hereby  give  and  grant  unto 
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my  said  agent  and  attorney  fall  power  and  authority,  to  do  perform  and 
execute  all  acts,  deeds,  matters  and  things  necessary  to  be  done  and 
performed  and  all  proceedings  to  take  necessary  to  be  taken  in  and  about 
the  premises,  I  hereby  ratifying,  confirming  and  allowing,  and  hereby 
agreeing  to  ratify,  confirm  and  allow  all  and  whatsoever  my  said  agent 
and  attorney  shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 
day  of  in  the  year  of  our  Lord  18 

Signed,  sealed  and  delivered ) 

(in  presence  of)  J  ^*  **• 


XXIII.-  AUTHORITY  TO  TAKE  AND  RENEW  MORT- 
GAGES. 

Know  all  men  by  these  presents  that  I,  C.  D.,  of  the  of 

,  in  the  County  of  ,  do  hereby  nominate,  constitute, 

authorize,  and  appoint  E.  F.  of  the  of  ,  in  the 

County  of  ,  as  my  true  and  lawful  agent  and  attorney  for  me 

and  in  my  name,  and  for  my  sole  use  and  benefit,  to  take  and  renew  all 
and  any  Bills  of  Sale  by  way  of  Chattel  Mortgage  necessary  to  be  taken 
and  renewed  for  me  and  on  my  behalf,  from  any  person  or  persons 
whomsoever  as  I  myself  could  do,  and  for  all  and  every  of  the  purposes 
aforesaid,  I  hereby  give  and  grant  unto  my  said  agent  and  attorney  full 
power  and  authority  to  do,  perform,  and  execute  all  acts,  deeds,  and 
matters  necessary  to  be  done  and  performed,  and  all  proceedings  to  take 
necessary  to  be  taken  in  and  about  the  premises,  I  hereby  ratifying,  con- 
firming and  allowing,  and  hereby  agreeing  to  ratify,  confirm,  and  allow 
all  and  whatsoever  my  said  agent  and  attorney  shall  lawfully  do  or  cause 
to  be  done  by  virtue  thereof. 

In  witness  thereof  I  have  hereunto  set  my  hand  and  seal,  thia 
day  of  in  the  year  of  our  Lord  18 

Signed,  sealed,  and  delivered ) 
in  the  presence  of  )  ®m  **' 

N.B. — The  above  authority  may  be  changed  so  as  to  provide  for  the  cau  of 
a  conveyance  under  Vie  Act. 
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XXIV.— DISCHARGE  OP  CHATTEL  MORTGAGE. 

To  the  Clerk  of  the  Court  of  the  County  of 

I,  C.  D.,  of  the  of  ,  in  the  County  of  r 

,  do  certify  that  A.  B.,  of  the  of  ,. 

in  the  County  of  ,  has  satisfied  all  money  due  on 

or  to  grow  due  on  a  certain  Chattel  Mortgage  made  by  him  to  me,  which 
mortgage  bears  date  the  day  of  ,  A.D.  18        ., 

and  was  registered  (or  in  case  the  mortgage  has  been  renewed  under 
section  10,  was  re-registered)  in  the  office  of  the  Clerk  of  the  County 
Court  of  the  County  of  ,  on  the 

day  of  A.D.  18      .,  as  No. 

That  such  Chattel  Mortgage  has  not  been  assigned  by  me  {or  if  it  has 
been  assigned,  here  mention  the  day  and  date  of  registration  of  each  assign- 
ment thereof,  and  the  names  of  the  parties.) 

And  that  I  am  the  person  entitled  by  law  to  receive  the  money,  and 
that  such  mortgage  is  therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18 

Witness 

Residence 
Occupation      J 


) 


CD. 


XXV.— AFFIDAVIT  OF   EXECUTION  OF  A  DIS- 
CHARGE OF  CHATTEL  MORTGAGE. 


County  of 

to  wit  : 
make  oath  and  say : 


I,  E.  F.,  of  the  of 

in  the  County  of  , 


1.  That  I  was  personally  present  and  did  see  the  within  certificate  of 
Discharge  of  Chattel  Mortgage  duly  signed  and  executed  by  C.  D.,  one 
of  the  parlies  thereto. 

2.  That  the  said  certificate  was  so  executed  at  the  of 

.  in  the  County  of 
B.M.  41 
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3.  That  1  know  the  said  party. 

4.  That  I  am  a  subscribing  witness  to  the  said  certificate. 

Sworn  before  me  at  the  \ 

of  ,  in  the  County  f 

of  this  dayr  E   F. 

of  in  the  year  of  our  j 

Lord  18      . 

A  Commissioner,  etc. 


XXVI.— DISCHARGE  OP  A  MORTGAGE  BY  AN 
ASSIGNEE  OP  THE  MORTGAGE. 

Dominion  or  Canada,       )      To  the   Clerk  of  the  County   Court  of  the 
Province  of  Ontario.  [  County  of 

I,  L.  M.  of  the  of  in  the  County  of 

do  hereby  certify  that  A.  B.  of  the  of 

in  the  County  of  ,  do  certify  that  has  satisfied  all 

money  due  on,  or  to  grow  due  on  a  certain  Chattel  Mortgage  made  by 
by  him,  the  said  A.  B.t  to  one  E.  F.,  of  ,  which 

mortgage  bears  date  the  of  ,  A.  D.,  18    ,  as 

No.  and  which  said  mortgage  was  by  assignment  thereof, 

bearing  date  the  day  of  A.  D.  18      ,  duly  assigned 

by  the  said  £.  F.  to  me,  {if  the  assignment  has  been  registered  then  add)  and 
which  said  assignment  was  duly  registered  in  the  office  of  the  Clerk  of 
the  said  County  Court  on  the  day  of  A.  D.  18   , 

as  No  .)     That  such  said  mortgage  has  not  been  assigned  by 

me,  and  that  I  am  the  person  entitled  by  law  to  receive  the  money ;  and 
that  such  mortgage  is  therefore  discharged. 

Witness  my  hand  this  day  of  A.  D.,  18 

Witness 

Residence.     [  L.  M. 

Occupation. ' 
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XXVII.— NOTICE  TO  A  MORTGAGOR  BY  AN  AS- 
SIGNEE OF  A  MORTGAGE,  OP  THE  LATTEtl 
HAVING  BECOME  THE  PURCHASER  OF  THE 
MORTGAGE. 


To 


Mr. 


Take  notice  that  I  have  this  day  become  the  purchaser  and  assignee 
for  value  of  that  certain  Chattel  Mortgage  made  and  executed  by  you  to 
of  the  of  in 

the  County  of  ,  whereby  you  secured  to 

the  said  on  the  goods  and  chattels  therein 

mentioned  the  sum  of  dollars,  payable  as  therein 

set  out,  and  which  said  mortgage  was  duly  registered  in  pursuance  of 
the  Statute  in  that  behalf  on  the  day  of  A.D. 

188     ,  as  No.  in  the  office  of  the  Clerk  of  the  County  Court  of  the 

County  of  .    And  further  take  notice  that  all  sums 

of  money  now  unpaid,  due  or  accruing  due.  on  account  of  said  mortgage 
are  hereafter  to  be  paid  by  you  to  me  as  such  purchaser  and  assignee, 
and  to  no  one  else.  And  I  am  the  person  with  whom  all  further  dealings 
of  any  nature  whatsoever  are  to  be  had  of  and  concerning  the  said 
mortgage. 

Dated  at  this  day  of 

A.D.,  188    . 


Witness  ) 

\  C.   D. 
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ABANDONMENT  OF  POSSESSION  :     See  Possession. 

ACCEPTANCE  : 

necessary  to  complete  delivery,  325. 

creditor  may  obtain  preference  to  mortgagee  before  acceptance  and 

after  delivery,  325. 
what  constitutes,  325.  326. 
may  be  made  by  mortgagee's  agent,  325. 
parol  evidence  admissible  for  or  against  delivery,  826. 
mere  knowledge  in  mortgagee  of  existence  of  mortgage  not  sufficient, 

326. 

mortgagee  may  decline,  of  amount  due,  after  default  and  possession 
taken,  454. 

of  amount  tendered,  revests  title  in  mortgagor,  454. 

ACCESSIONS  : 

to  mortgaged  chattel  are  subject  to  mortgage,  60-2. 
rule  does  not  apply  when  thing  itself  changed  to  different  species,  61. 
of  substituted  articles  sometimes  subject  to  mortgage,  62. 
And  see  Animals. 

ACCOUNT : 

after  sale  mortgagee  must  account  to  mortagor,  220. 

ACCRETIONS :     See  Accessions. 

ACQUIESCENCE : 

of  mortgagee  in  sale  of  mortgaged  goods,  160-1. 

ACTION  : 

if  mortgagee  seize  and  sell  goods  before  default  liable  to,  164,  256. 

measure  of  damages,  155,  256. 
if  mortgage  contains  re-demise  clause,  and  mortgagor  sells,  mortgage* 

has  immediate  right  of  action,  155-6. 
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ACTION— Continued. 

if  mortgagee  obtain:?  possession  rightfully,  no  action  will  lie  against 
him  at  suit  of  mortgagor  or  execution  creditor,  166. 

should  execution  creditor  take  possession,  action  will  lie  by  mort- 
gagee, 166. 

measure  of  damages  in  action,  166. 

replevin  will  lie  against  mortgagor  by  mortgagee  before  default,  if 
mortgagor  has  no  right  to  possession,  167. 

against  sheriff  seizing  goods  under  an  execution,  174. 

mortgagor,  entitled  to  possession,  may  bring  trover  against  sheriff 
seizing  under  execution,  211,  245,  247. 

also  against  execution  creditor  in  certain  cases,  245,  247. 

will  lie  to  set  aside  sale  by  mortgagee,  212-13. 

will  also  lie  for  damages  for  fraud,  negligence,  etc  ,  212-13. 

mortgagee  may  bring  trover  for  goods  sold  and  purchased  by  land- 
lord, 228-9. 

remedies  of  mortgagee  when  goods  seized  under  execution,  248-9. 

assignee,  under  general  assignment  of  timber  in  possession  of  pound- 
keeper,  may  bring  trover,  when,  286. 

if  mortgagor  prevents  mortgagee  from  taking  possession,  and  mort- 
gagee at  once  brings  detinue,  his  doing  so  takes  the  mortgage 
out  of  operation  of  Act,  314. 

of  replevin,  will  not  lie  against  mortgagee  after  default,  and  posses- 
sion taken,  on  tender  of  amount  due,  454. 

after  default  and  before  possession,  mortgagor  may  tender  sum  due 
and  restrain  mortgagee  from  taking  possession,  454. 

though  right  of,  for  debt  is  barred,  mortgage  lien  may  exist,  454-0. 

equitable  assignee,  could  not  bring,  of  replevin  or  trespass,  in  his 
own  name,  460. 

ACTUAL  AND  CONTINUED  CHANGE  OF  POSSESSION  : 
meaning  of  under  Act,  305-315. 

ADDITIONS  :     See  Accessions. 
ADMINISTRATOR :    See  Representative. 

ADVERTISING  :     See  Possession. 

a  circumstance  in  determining  sufficiency  of  possession  taken  by 

mortgagee  to  cure  defects  in  mortgage,  145. 
important  that  sale  by  mortgagee 'be  advertised  and  given  every 

publicity,  214. 

AFFIDAVITS  : 

required  by  Act,  before  whom  same  shall  be  taken,  502-4. 
an  affirmation  may  be  administered  instead  Of  an  oath,  504. 
a  justice  cannot  administer  oath  beyond  place  of  his  jurisdiction  a* 
such,  504. 
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AFFIDAVITS— Continued. 

may  be  made  before  mayor  of  foreign  town,  (?)  504. 
notaries  public  in  Quebec  cannot  take,  504-5. 
person  who  prepares  assignment  may,  505. 

adminstering  affidavit  should  sign  his  name  to  jurat,  505. 
even  if  omitted  through  inadvertence,  and  oath  in  fact  administered, 

mortgage  is  invalid  as  against  subsequent  execution  creditor, 

505,  508. 
the  omission  of  the  word  "  sworn  "  in  jurat  is  fatal  to  mortgage,  508. 
if  taken  by  person  qualified,  not  necessary  to  show  in  what  capacity 

same  was  so  taken,  508. 
evidence  is  admissible  to  shew  officer  competent  to  take,  508. 
under  section  11,  when  made  by  assignee,  the  [original  assignments 

should  be  filed,  448. 
at  the  time  of  re-filing  or  prior  thereto,  448. 
when  made  by  next  of  kin,  executor,  etc.,} the  capacity  in  which 

deponent  re-files  should  be  stated,  449. 

AFFIDAVIT  OF  BONA  FIDES: 

must  show  good  consideration  and  bona  fides,  95,  376. 

when  instrument  of  such  a  nature  that  it  cannot  properly  be  made, 

not  within  Act,  289,  336. 
where  one  mortgage  given  to  secure  both  a  debt  and  liability,  290. 
when  made  by  president  or  principal  officer  of  company,  no  authority 

in  writing  necessary,  292,  338. 
one  of  a  firm  of  co-partners  may  take  affidavit  on  behalf  of  firm,  338. 
who  may  make,  328-30. 
quasi  omission  in,  of  statutory  requisite,  sometimes  'supplied   by 

reference  to  instrument,  329. 
by  agent,  329-30. 

what  it  should  contain,  330,  333-50. 

official  of  corporation  other  than  president,  making,  must  be  autho- 
rized in  writing,  331,  837. 
need  not  be  made  on  day  mortgage  executed,  333-4. 
must  be  filed  simultaneously  with  mortgage,  333,  403. 
need  not  conform  to  rules  of  court,  334. 
informalities  in  jurat,  what  fatal  and  what  not,  334-5. 
test  of  sufficiency  is,  that  it  must  be  such  as  the  statute  requires,  336. 
third  person  who  becomes  responsible  for  debt  of  mortgagor  may 

take  mortgage  to  himself  and  may  make  affidavit,  337,  340. 
manager  or  treasurer  of  corporation  may  take  mortgage  to  himself 

for  debt  due  corporation,  and  make  affidavit,  337. 
made  by  head  of  department  in  mortgage  to  the  Grown,  338. 
four  things  required  by,  338-9. 
made  by  agent,  need  not  state  that  he  has  knowledge  of  circumstances 

connected  with  mortgage,  339,  402. 


Digitized  by 


Google 


I 


650  INDfiX   OF   SUBJECTS. 

AFFIDAVIT  OF  BONA  FIDES— Continued. 

whether  he  hat  or  not  is  a  question  of  fact,  339. 

if  he  has  not  mortgage  invalid,  339. 

under  what  circumstances  it  can  he  made,  339-40. 

amount  of  indebtedness  must  he  correctly  stated  in,  340-2. 

where  deht  may  he  paid  in  money  or  some  other  commodity,  344. 

where  part  of  consideration  consists  of  note  given  by  mortgagee  to 

mortgagor,  345. 
sufficient,  if  it  states  that  debt  "  due  or  accruing  due/'  348. 
the  words  ••  estates  and  effects"  used  in  the  place  of  "  goods  and 

chattels,"  a  sufficient  compliance  with  the  Act,  349,  378. 
what  errors  and  omissions  fatal,  349-50. 
of  bargainee  under  section  5  may  be  made  by  one  of  two  bargainees, 

875. 
may  be  made  by  agent  of  bargainee,  375. 
what  it  must  state,  376. 
agent  of  bargainee,  need  not  be  aware  of  circumstances  connected 

with  transaction,  375. 
"creditor  "  instead  of  "  creditors  "  at  end  of  affidavit  makes  convey- 
ance void,  378. 
under  section  6,  what  it  must  contain,  403. 
the  amount  of  liability,  intended  to  be  created,  must  be  stated  in, 

403-4. 
where  consideration  for  mortgage  partly  under  section  1,  and  partly 

under  section  6 ;  404. 
informalities  in,  405. 
under  sections  5  and  6  may  be  made  by  one  of  several  bargainees  or 

mortgagees  or  their  agents,  336-7,  406. 
purposes  of  affidavit  of  bona  fides,  407. 

formerly  a  distinction  as  to,  when  debts  joint  and  several,  408. 
under  section  11,  by  whom  it  is  to  be  made,  440,  446-7. 
what  it  must  vouch,  441-2. 

And  see  Jurat. 

AFFIDAVIT  OF  EXECUTION  : 

ought  not  to  be  made  by  mortgagee,  322. 

must  be  filed  "  simultaneously  "  with  mortgage,  322. 

requisites  of,  322-4,  326. 

need  not  be  made  by  subscribing  witness  under  Ontario  Act,  324. 

must  be  so,  under  Manitoba  Act,  533. 

Prince  Edward  Island  Act,  586. 
duties  of  clerk  as  to,  323. 

must  show  "  signing,  sealing  and  delivery,"  323. 
before  whom  it  may  be  sworn,  326-7. 
unnecessary  to  conform  to  rules  of  court,  327. 
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AFFIDAVIT  OF  EXECUTION— Continued. 

description  of  occupation  of  witness  under  Imperial  Acts,  327. 

jurat  must  be  signed  by  commissioner,  327. 

if  copy  of  mortgage  filed,  affidavit  must  show  it  to  be  a  true  copy,  328. 

under  section  5,  need  not  be  by  subscribing  witness,  374. 

nor  made  on  day  of  execution,  374. 

what  should  state,  374-5. 

need  not  state  date  of  bill  of  sale  or  when  executed,  374. 

should  show  that  deponent  present  and  saw  execution,  375. 

who  disqualified  from  being  witness,  374. 

of  assignment  of  mortgage,  witness  should  be  a  subscribing  witness, 
464. 

solicitor  of  assignor  may  be  a  subscribing  witness,  464. 

assignee  cannot  be,  464. 

person  who  prepares  assignment  may  administer  affidavit  as  com- 
missioner, 505,  509. 

but  not  if  he  be  the  mortgagee,  505. 

AFTER  ACQUIRED  PROPERTY  : 

grant  of,  will  not  avail  at  law  without  novus  actus  interveniens,  43,  44, 
265. 

but  is  good  in  equity,  44. 

by  legislation  is  good  both  at  law  and  equity,  44-5. 

distinctions  between  rules  of  law  and  equity,  as  to,  discussed,  457. 

contract  for  sale  of,  must  be  capable  of  being  specifically  performed, 
45-6. 

an  equitable  interest  passes  by  the  assignment  of,  48. 

possession  of,  must  be  taken  by  grantee,  48. 

otherwise  sale  of,  void  as  against  innocent  subsequent  transferee 
without  notice,  48. 

not  included  in  general  assignment  of  all  a  man's  goods  in  a  par- 
ticular place,  48, 264. 

intention  of  parties  to  deal  with,  must  appear  on  face  of  deed,  48, 
264-9. 

otherwise  bill  of  sale  will  not  affect  same,  49. 

must  be  in  some  way  specifically  described,  49. 

innocent  purchaser  without  notice  from  mortgagor  in  possession  pro- 
tected, 49-50. 

but  must  be  in  ordinary  course  of  business,  49-50. 

growing  crops  not  within  chattel  mortgage  Acts,  51. 

query  as  to  crops  when  severed  and  possession  not  taken  by  mort- 
gagee, nor  mortgage  registered,  51. 

accession  to  mortgaged  chattels,  60-1. 

by  manufacture  er  repair,  60-1. 

substituted  articles  covered  by  way  of  accession,  62. 

increase  of  animals,  62. 
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AFTER  ACQUIRED  PROPERTY— Continued. 

when  commingled  with  mortgaged  stock,  68-5. 

when  mortgagee  a  party  to  intermixing,  65. 

power  to  seize  will  not  be  construed  as  an  equitable  assignment, 
unless  property  affected  by  terms  of  deed,  204. 

mere  license  to  enter  and  take  possession,  not  assignment  of,  and  may 
be  revoked,  264-5. 

otherwise  where  property  affected  by  terms  of  deed,  265. 

in  such  case,  if  there  be  a  norus  actus  interveniens,  license  not  revoc- 
able, 265. 

in  equity  however,  powers  to  seize  irrevocable,  if  coupled  with  valid 

grant,  266. 
words  capable  of  passing,  266. 
mortgage  of,  together  with  existing  chattels,  290-1. 
power  to  seize,  does  not  extend  to  goods  not  upon  premises  at  time  of 

execution  of  deed,  487. 
unless  intention  of  parties  clear  as  to  same  on  face  of  deed,  487. 

AGENT : 

may  give  mortgage  in  his  own  name  or  in  that  of  principal,  128. 
if  made  in  his  own  name,  cannot  discharge  himself  from  liability, 
128. 

even  if  mortgagee  has  notice  of  agency,  128. 

parol  authority  of,  to  execute  mortgage,  128. 

authority  of,  to  take  mortgage,  128. 

to  sell  does  not  confer  authority  to  mortgage  and  vice  vcnaf 
128. 

in  mortgages  within  statute,  agents  to  take,  must  be  authorized  in 
writing,  129. 

possession  given  to  assignors  clerk  as  agent  of  assignee,  310. 

under  assignment  for  benefit  of  creditors,  change  of  possession  suffi- 
cient, if  given  to  employee  of  assignor,  311. 

possession  by  tenant  as  agent  for  landlord  after  bailiff's  sale.  314-15. 

authority  of,  copy,  not  original,  to  be  registered,  330-31. 

not  required  to  be  under  seal,  331. 

revoked  by  death  of  principal  unless  otherwise  provided,  331. 

authority  of,  may  now  be  general  to  take  and  renew  mortgages,  331. 

taking  mortgage,  need  not  state  in  affidavit  of  bona  fide*,  that  he  has 
knowledge  of  circumstances  connected  with  mortgage,  339. 

whether  he  has  or  not  is  a  question  of  fact,  339. 

and  if  he  has  not,  mortgage  invalid,  339. 

of  bargainee,  must  be  authorized  by  a  writing  under  section  5  ;  375. 

authority  of,  must  be  filed  with,  and  attached  to  instrument,  375. 

knowledge,  agent  of  barganee  should  possess,  375-6. 

under  section  6,  must  enter  into  the  agreement,  402. 
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AGENT—  Continued. 

must  be  authorized  in  writing  to  make  agreement  and  take  mort- 
gage, 402. 
must  be  aware  of  the  circumstances  connected  with,  402. 
and  make  affidavit  of  bona  Jides,  402. 

advisable  to  register  authority,  though  section  6  silent  as  to,  402. 
can  make  affidavit  on  renewal  of  mortgage  under  section  11,  441. 
this  authority  must  be  in  writing,  441. 
and  to  renew,  441. 

AGREEMENT  : 

parol  agreement  to  give  a  mortgage,  enforceable,  30. 

if  subject  matter  of  contract  is  something  non-existing,  or  to  be 

subsequently  acquired,  a  valid  agreement  to  sell  can  be  made, 

but  not  an  actual  sale,  42. 
to  manufacture  goods  on  joint  account,  one  party  making  advance, 

when  within  and  when  not  within  Act,  286-7. 
qtuere  as  to  whether  the  giving  of  a  lease  of  goods,  with  power  to 

sell,  and  of  substitution  of  other  goods  in  lieu  thereof,  is  within 

Act,  373. 
to  take  mortgage  under  section  6,  may  be  made  by  agent,  402. . 

ANIMALS : 

mortgage  of,  generally  covers  increase,  62-3. 

valid  sale  of  increase  may    be  made  by   mortgagor  to   innocent 
purchaser,  63. 

See  also  Accessions. 

ALGOM A :     See  Provisional  Judicial  District. 

APPROPRIATION  OF  GOODS: 

rules  different,  as  between  sales  and  mortgages,  66-7,  205. 
law  as  to  discussed,  70-1,  558. 

ASCERTAINMENT:     See  Appropriation  ok  Goons. 

ASSETS: 

of  debtor,  how  they  should  be  valued,  134-5, 192. 

ASSIGNEE  IN  INSOLVENCY  :     See  Insolvency. 

ASSIGNEE  : 

of  mortgage,  has  same  rights  as  mortgagee,  461 . 

not  obliged  to  register  assignment,  461. 
but  must  do  so  on  renewal,  461. 


Digits 


zed  by  G00gle 


654  INDEX   OF    SUBJECTS. 

ASSIGNEE— Continued. 

result  of  registration  is  to  supply  mortgagor  with  notice,  461. 

purchasing  note  secured  by  mortgage,  need  not  give  notice  of  assign- 
ment, 462. 

if  note  overdue,  takes  same  subject  to  equities,  462. 

of  chattel  mortgage,  takes  same  subject  to  equities  in  hands  of  mort- 
gagee, 462. 

of  mortgage  partly  paid  of,  cannot,  as  against  persons  protected  by 
Act,  look  to  goods  for  advances  made  to  mortgagor  at  time  of 
assignment,  464. 

seeking  to  enforce  mortgage  prior  to  renewal  being  necessary,  not 
prejudiced  by  prior  imperfect  registration  of  assignment,  464-5. 

And  see  Assignment. 

ASSIGNMENT : 

of  chattel  mortgage,  insurance  company's  consent  to,  should  always 

be  obtained,  277. 
does  not  dispense  with  renewal,  425. 
where  the  same  should  be  filed,  447-8. 
what  entries  are  to  be  made  by  clerk,  459. 
legal  effect  of,  459. 

should  contain  sufficient  description  of  goods,  481. 
is  an  assignment  of  debt,  459. 

and  passes  equitable  interest  in  property  mortgaged,  459. 
but  debt  may  be  assigned  without  assignment  of  mortgage,  460. 
and  in  such  case  assignee,  not  having  legal  estate,  cannot  maintain 

action  in  his  own  name,  460. 
of  part  of  debt,  passes  equitable  interest  pro  fait  to,  460. 
of  mortgage,  without  the  debt,  is  a  nullity,  460. 
right  of,  exists  so- long  as' mortgage  is  subsisting,  460. 
and  until  right  of  redemption  is  barred  or  debt  discharged,  460. 
assignee  takes  over  all  existing  rights  at  time  of,  460. 
section  20,  only  applies  to,  of  registered  mortgages,  461, 
of  mortgage,  may  be  registered,  461. 
must  be  registered  when  necessary  to  renew,  461. 
in  case  not  registered,  notice  of,  should  be  given  mortgagor,  461. 
effect  of  notice  of,  461-2. 

purchaser  of  note,  need  not  give  notice  of,  462. 
though  unregistered,  the  assignee  is  preferred  to  bona  fide  purchaser 

without  notice,  465. 
witness  to,  should  be  a  nuhscribing  witness,  464. 
rules  as  to,  by  persons  in  insolvent  circumstances,  132-140. 
effect  of  assignment  is  the  test  under  R.  S.  O.,  1887,  cap.  124  ;  133. 
what  is  meant  by  insolvent  circumstances,  134. 
how  debtor's  assets  should  be  valued,-  194t 
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ASSIGNMENT— Continued. 

the  effect  of  a  present  equivalent,  135. 

of  a  further  advance,  136. 
book  debts  considered  in  estimating  value  of  trader's  property,  138. 
'  good  faith  the  crucial  test,  139. 

at  what  time  considered  as  given,  139. 

effect   of    contemporaneous    verbal     agreement    to    make    further 

advances,  140. 
subsequent  voluntary  advance,  of  no  avail,  140. 
by  trader,  what  constitutes  an  act  of  bankruptcy,  262. 
a  particular  description  may  restrict  a  general  assignment,  262-3. 
general,  by  deed,  will  pass  timber  in  possession  of  pounder  keeper, 

and  may  be  within  Act,  286. 
fraudulent,    is    void    as    against    both    subsequent    and    existing 

creditors,  358. 
for  benefit  of  creditors,  not  within  section  5  of  Act,  by  virtue  of 

48  Vic.  cap.  26,  (Ont.),  293,  370. 

ASSIGNOR :    See  Assignee. 

ATTACHMENT  AND  EXECUTION  :     See  Execution. 

ATTESTATION  : 

synonomous  with  '*  subscription/'  324. 
not  required  by  the  Act,  324. 

AUTHORITY  OF  AGENT  : 

copy,  not  original,  to  be  registered,  330-1. 

not  required  to  be  under  seal,  331. 

will  be  revoked  by  death  of  principal,  331. 

may  now  be  general  to  take  and  renew  mortgages,  331,  337,  338,  480. 

of  bargainee,  must  be  "  attached  to  "  conveyance,  375. 

agent  cannot  renew  under  an  authority  to  take,  480. 

must  be  in  writing,  480. 

as  to  filing  of  agent's  authority  under  section  6  ;  480-1. 

form  of,  619. 

BAILMENT  : 

custom  of  borrowing  by  way  of  bailment  existed  under  the  laws  of 
Moses,  3. 

BANK: 

mortgage  to,  of  personal   property,  subject  of  special  legislation, 
130. 
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BARGAIN : 

in  writing  under  the  Statute  of  Frauds,  8-9. 

names  of  both  parties  must  appear,  8. 

but  only  the  signature  of  the  party  to  be  charged  necessary,  8-9. 

price  should  be  stated,  9. 

BARGAINEE  : 

affidavit  of  (See  Affidavit). 

BILLS  OF  EXCHANGE: 

given  as  the  consideration  for  a  chattel  mortgage,  345  7. 

BILL  OF  SALE: 

definition  of,  4. 

distinction  between  absolute  and  conditional,  4-5. 

though  absolute  in  form  may  be  shown  to  be  conditional,  10,  289. 

but  only  when  originally  intended  as  a  security,  10. 

not  essential  that  condition  be  inserted,  11. 

when  an  instrument  absolute  on  face  becomes  a  mortgage,  12, 16, 17. 

parol  evidence  admissible  to  show  intention,  12-13. 

how  the  intention  is  gathered,  14-16. 

absolute  in  form  and  accompanied  by  lease  of  property  to  vendor, 
with  privilege  of  buying  back  a  mortgage,  12. 

defeasance  by  subsequent  writing,  14. 

tendency  of  courts  to  treat,  as  defeasible,  15. 

question  of  intention  for  jury,  question  of  effect  for  the  court,  16. 

possession  of  property,  as  affecting  question  of  mortgage  or  no  mort- 
gage, 16-17. 

with  condition  as  to  redemption,  a  mortgage,  17-19. 

same  if  it  contains  contract  securing  endorser  against  liability,  18. 

when  right  of  redemption  not  reserved,  not  a  mortgage,  20. 

not  a  mortgage  where  sale  extinguishes  debt,  21. 

nor  when  property  in  goods  does  not  pass  to  vendee,  21,  23. 

with  agreement  to  let  goods  to  vendor  at  rental,  when  within  Act,  289. 

does  not  require  renewal,  425. 

intended  as  security  for  debt,  must  be  renewed,  426. 
And  see  Sale. 

BLIND  PERSON  : 

execution  by,  of  mortgage  or  bill    of  sale,  insufficient  if  not  read 
over  upon  request,  121. 

IWNA  FIDES: 

necessary  as  well  as  good  consideration,  95-7. 

to  be  considered,  is  that  of  the  person  from  whom  consideration 
moves,  399. 
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BREACH: 

effect  of  breach  of  condition  in  mortgage,  7. 

mortgagee  need  not  take  posesssion  on  first  breach,  bat  may  wait  till 
whole  debt  matures,  168. 

And  see  Default. 

BRITISH  COLUMBIA : 

an  Ordinance  to  assimilate  and  amend  the  law  relating  to  bills  of 

sale,  597-604. 
an  Act  to  amend  the  Bill  of  Sale  Ordinance,  1870 ;  605-7. 
an  Act  relating    to  the  New  Westminster  district  land  registry 

office,  608-9. 

ROOK  DEBIS: 

assignment  of,  by  way  of  mortgage  not  within  Act,  52. 
considered  in  estimating  traders  property,  138. 

BUILDING : 

may  be  mortgaged  as  personal  property  if  erected  with  understand- 
ing that  it  may  be  removed,  58. 

materials,  agreement  as  to,  brought  on  ground  and  not  removable 
without  landlord's  assent,  not  within  Act,  286. 

whether  or  not  a  fixture,  depends  on  intention  of  parties,  294. 

CERTIFICATE  OF  CLERK: 

as  to  date  of  filing  only  prima  facie  evidence,  321. 

CHANGE  OF  POSSESSION: 

property  incapable  of  immediate  delivery,  not  within  Act,  50. 
absence  of,  indicative  of  fraud,  106. 
presumption  of  fraud,  may  be  rebutted,  108. 
is  a  question  of  fact  for  jury,  108. 

And  see  Actual  and  Continued  Change  of  Possession. 

CHATTELS  REAL : 
definition  of,  31. 

are  not  the  subject  of  chattel  mortgages  under  the  Act,  31. 
test  whether  chattel  real  or  personal,  35. 

CHATTELS : 

definition  of  mortgage  of,  5. 

under  the  Act,  the  word  has  no  wider  signification  than  the  word 
goods,  37. 
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CHATTELS— Continued. 

definition  of  chattels,  31,  37. 

definition  of  chattels  personal,  31,  38. 

personal,  divided  into  two  classes,  32. 

movable  and  immovable,  31. 

Act  only  extends  to  chattels  movable  which  may  be  passed  from 

hand  to  hand,  32,  36,  37. 
personal,  under  the  Imperial  Act,  38. 
difference  between  Provincial  and  Imperial  Act  as  to,  37-9. 
any,  which  may  be  sold  may  be  mortgaged,  32. 
exempt  from  execution  or  attachment,  may  be  mortgaged,  33. 
equity  of  redemption  in,  may  be  mortgaged,  33. 
test,  as  to  whether  real  or  personal,  35. 
legal  acceptation  of  word  under  the  Act,  and  otherwise,  37. 
personal,  as  defined  by  Imperial  Acts,  (1878,  1882),  37-38. 
meaning  of,  in  Provincial  Act  compared,  38. 
"  in  esse  "  and  "  *w  posse  "  discussed,  39,  266. 
"  in  esse'"  within  the  Act,  39-40. 
"  in  posse  "  divisible  into  two  classes,  40. 
question  discussed  as  to  whether  one  or  both  classes  are  affected  by 

the  Chattel  Mortgage  Act,  40  2. 

CHATTEL  MORTGAGE : 
is  a  compound  word,  5. 
definition  of,  5. 

ineffectually  registered,  may  be  taken  off  files  and  re-registered  if 
within  the  five  days  from  execution,  but  not  after,  320. 

CHATTEL  MORTGAGE  ACT: 

inapplicable  when  property  incapable  of  immediate  delivery,  50. 

applies  to  personal  chattels  capable  of  ascertainment,  52. 

in  pari  materia  with  Imperial  Act,  (1878)  ;  52. 

the  Act  does  not  apply  where  something  is  required  to  be  done  by  the 

vendor  before  the  sale  is  complete,  52-3. 
fruits  of  the  soil,  53-4. 

CLERK : 

should  satisfy  himself  of  sufficiency  of  affidavit  of  execution,  323. 

duties  of,  when  registering  and  filing,  412-15. 

need  not  enquire  into  truth  of  statements  in  affidavits,  413. 

should  not  receive  affidavit  or  instruments,  knowing  same  to  be 

untrue,  413. 
endorsement  by,  upon  instrument,  is  now  only  evidence  of  time  of 

receiving,  414-15. 
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C  LE  KK—  Continued. 

error    of,  in  making  endorsement,  cannot  prejudice  mortgagee  or 
bargainee,  415. 

what  persons,  on  paying  proper  fees  to,  entitled  to  inspection,  415. 
duties  of,  under  section  9,  on  entering  instruments,  416-18. 
certificate  of,  for  registration  in  case  of  removal  of  goods  to  another 
county,  421-2. 

duty  of,  on  receiving  certificate  of  discharge,  for  registration,  457-8. 
fee  of,  for  filing,  478. 

endorsements,  when  mortgage  renewed,  need  only  be  made  by,  on 
last  renewal,  458. 

CIVIL  LAW : 

modern  practice  of  mortgaging  owes  its  introduction  to,  3-4. 

COLLUSION :     See  Fraud. 
COMPANY :    See  Corporation. 
COMPUTATION  OF  TIME  :     See  Time. 

CONDITIONAL  SALE  : 

of  goods,  rights  of  vendor  and  vendee  respectively  as  to  mortgaging, 

84-5. 
on  agreement  that  title  shall  not  pass,  vendor  may  mortgage,  34. 
cases  in  which  vendee  may  also  mortgage  his  interest,  34. 

CONFUSION :     See  Mixing. 

CONSENT : 

qualified,  by  mortgagee  to  sale  of  goods,  162. 
effect  of,  by  mortgagee  to  sale  of  mortgaged  goods,  165. 
verbal,  binds  mortgagee,  though  mortgage  require  written,  159. 
And  see  Acquiescence. 

CONSIDERATION  : 

inadequacy  of,  indicates  intention  of  parties  to  bill  of  sale,  14. 

no  mortgage  can  exist  without,  6. 

the  essence  of  a  mortgage  is  the,  6. 

must  be  lawful,  72. 

two  kinds,  valuable  and  good,  72. 

valuable,  defined,  72. 

good,  defined,  73. 

B.M.  42 
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CONSIDERATION— Continued. 

when  of  such  a  nature  that  affidavit  of  bona  fide*  cannot  be  made, 
mortgage,  though  valid,  not  within  Act,  73-4,  339. 

from  whom  it  moves,  74. 

voluntary,  not  good  if  bargainor  indebted,  74-5. 
if  of  services  rendered,  they  must  form  ground  for  legal  claim,  75. 
natural  love  and  affection  insufficient  as  against  creditors,  75,  78-80. 
assignment  for  creditors  to  third  person  not  a  creditor,  voluntary,  75. 
and  void  as  against  mortgagee  who  takes  possession,  75. 
true  character  of,  must  be  set  out  under  Chattel  Mortgage  Acts,  75-7*. 
of  marriage,  good,  the  highest  recognized,  80,  377. 
and  good  under  Act,  81-82,  377. 

will  support  bill  of  sale,  if  settlement  made  before  marriage,  80. 
or  after  marriage,   in   pursuance    of    articles  entered  into  before 
marriage,  80. 

continued  indebtedness  or  liability,  good  consideration,  82-3. 

contingent  liability  good,  82. 

insufficiency  of  prior  security  sometimes  good,  83. 

parol  agreement  to  give  bill  of  sale,  good,  83. 

forbearance  of  legal  proceedings,  good,  84. 

but  there  must  be  some  legal  right  in  party  forbearing,  85. 

giving  time  to  pay,  good,  84. 

withdrawal  of  execution,  84. 

forbearance  as  to  questionable  right,  85. 

though  good  as  between  parties,  sometimes  fails  as  to 
creditors,  85. 

abandonment  of  suit  not  good  if  mortgagee  has  no  cause  of  action,  86. 

release  from  illegal  arrest  not  good,  87. 

if  against  public  policy  not  good,  87. 

a  debt  barred  by  Statute  of  Limitations  good,  87,  344. 

future  advances  and  endorsements,  88-90. 

not  within  Act,  88. 

must  be,  to  enable  borrower  to  carry  on  business,  88. 

and  repayable  within  one  year  from  agreement,  88. 

advances  subsequently  made,  88. 

liability  of  endorser  must  not  extend  beyond  one  year,  90. 

liabilities  to  be  incurred  good  consideration,  90. 

but  not  within  Act,  90. 

pre-existing  debt,  90.  135. 

not  good  now,  if  effect  of  assignment  is  injurious  to  creditors,  91,  98-9. 

otherwise  as  to  present  Iwna  Jide  payment  of  money,  91. 

but  there  must  be  Inna  fides  in  both  parties,  92. 

debt  not  due,  93. 

debt  realized  in  part,  93. 
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CONSIDERATION— Continued. 

The  effect  of  a  "  present  equivalent,"  135. 

further  advances,  136-7. 

must  be  substantial,  137. 

effect   of    contemporaneous    verbal    agreement    to    make    further 

advances,  139,  140. 
subsequent  voluntary  advance  no  avail,  140. 

where  part  of  consists  of  note  given  by  mortgagee  to  mogrtagor,  345. 
position  of  parties  to  draft,  bill,  or  note,  considered,  346. 
conveyance  must  be  bona  Ade  and  for  good,  377. 
may  be  erroneously  stated  under  section   1,  without  invalidating 

mortgage,  399,  400. 
otherwise  under  section  6  ;  400. 
collateral  agreement  as  part,  400. 

CONSUMABLE  PROPERTY: 

mortgage  of,  presumed  to  be  fraudulent,  111. 

CONTINGENT  INTEREST: 

assignment  of,  invalid  at  law,  47. 
will  be  upheld  in  equity,  47. 

CONTRACT : 

law  of  place  of  contract  governs  validity  of,  196. 

Act  does  not  affect  mortgages  executed  out  of  province  upon  pro- 
perty not  situate  in  province,  196-7. 

place  of  execution  fixes  the  locus  contractus,  197. 

mortgage  must  conform  to  laws  of  province  wherein  goods  are,  197. 

lex  domicilii  always  gives  way  to  lex  situs,  198-9. 

lex  fori  governs  as  to  remedies,  201. 

law  as  to  property  in  constant  transit  from  place  to  place  discussed, 
203-207. 

if  the  legal  part  can  be  separated  from  that  which  is  illegal,  the 
former  shall  stand  good,  311-312. 

but  if  any  part  tainted  with  fraud  the  whole  agreement  avoided,  312. 

CONVEYANCES : 

there  cannot  be  a  "  prophetic  conveyance"  at  law,  42. 

a  sale,  though  void,  will  be  upheld,  if  there  is  a  "  novus  actus  tnter- 

veniens"  on  the  part  of  the  vendor,  43. 
intended  to  operate  as  a  mortgage,  what  within  the  term  under  Act, 

284-6. 

CONVERSION  :     See  Action. 
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COPY: 

advisable  to   register  copy  instead  of    original   chattel   mortgage, 

reasons  why,  315-6. 
44  true  copy"  meaning  of,  316. 
if  tiled,  affidavit  of  execution  must  show  to  be  a  true  copy,  328. 

CORPORATION  : 

has  inherent  right  to  mortgage  its  personal  property,  130,  293. 
execution  of  mortgage  by,  130. 

president  or  other  principal  officer,  proper  person  to  take,  130. 
debt  due  to  mutual  insurance  company,  mortgage  may  be  taken  to 

treasurer,  291-2. 
president  of  may  take  mortgage  and  make  affidavit  of  bona  fide* 

without  written  authority,  292. 
official  of,  other  than  president  taking  mortgage  and  making  affidavit 

of  bona  jide*  must  be  authorized  in  writing,  331,  337. 
what  officials  may  take  mortgage,  331. 

COVENANT : 

advisable  that  mortgage  should  contain  covenant  that  mortgagee 
may  at  any  time  take  possession,  146. 

effect  of,  that  mortgagee  may  take  possession  when  he  deems  him- 
self insecure,  146-9. 

mortgagee's  consent  to  sale  of  mortgaged  goods,  does  not  destroy 
covenant  or  other  remedies  under  mortgage,  165. 

not  to  sell  or  dispose  of  goods,  effect  of,  discussed,  169-70. 

to  insure,  276-8. 

mere,  for  right  to  take  possession  on  default  may  be  within  Act,  287. 

CREDITORS : 

for  protection  of,  the  statute  law  requires  mortgage  should  be  in 
writing,  9. 

secured,  do  not  require  protection  from  fraudulent  preference,  104. 

and  can  only  invoke  the  law  as  to  deficiency,  104. 

notice  of  mortgage  does  not  debar,  from  attaching  for  want  of 
compliance  with  Act,  104,  357. 

must  have  judgment  in  order  to  attack  mortgage  except  on  ground 
of  fraud,  357,  359-60. 

meaning  of  word  under  Act,  143,  236. 

remedies  of,  to  recover  surplus  moneys  after  sale  in  hands  of 
mortgagee,  171-4,  250. 

can  a  mortgagee,  by  selling,  put  property  beyond  reach  of 
creditors?  172. 

in  case  of  defective  mortgage,  rights  of  mortgagee  by  sale  of  mort- 
gaged goods,  to  defeat  creditors  discussed,  172-4. 

may  bring  action  to  set  aside  a  sale  by  mortgagee  for  fraud.  213. 
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CREDITORS— Continued. 

what  creditors  entitled  to  attack  mortgage  under  Act,  237-9,   357, 

359-63. 
meaning  of  "as  against,  of  the  mortgagor,"  etc.,  238-40,  354. 
attacking  mortgage,  on  the  ground  of  fraud,  need  not  be  judgment 

creditors,  241,  360. 
if  creditor  attacking  sale,  for  want  of  actual  change  of  possession, 

has  notice  of  change,  he  is  estopped,  though  such  change  not 

apparent  to  others,  308. 
under  the  Act  means  any  person  to  whom  a  debt  is  owed,  358. 
the  debt  may  be  created  before  or  after  mortgage,  358. 
proof  of  actual  notice  of  unregistered  mortgage,  does  not  estop,  364. 
otherwise  as  to  purchasers  and  mortgagees,  364. 
purchasers  at  mortgagees  sale,  need  not  register  bill  of  sale,   as 

against  mortgagor  or  his  creditors  under  section  5  ;    372. 
may  take  advantage  of  mortgagees  neglect  to  refile  mortgage,  428. 
may  buy  from  mortgagee,  mortgage  of  debtor,  460. 
effect  of,  460. 

CRIMINAL  PROCEEDINGS  : 

for  fraudulent  concealment  of  encumbrance  or  falsifying  pedigree, 
33,  105. 

defendant  in   civil   action  need  not  answer  questions    tending    to 
criminate,  106. 

CROPS : 

agrement  between  landlord  and  tenant  that  crop  shall  not  be  removed 

till  rent  paid,  is  a  mortgage,  19. 
interest  in,  may  be  mortgaged,  36. 
exceptions,  36. 

mortgage  of  growing,  not  within  the  Imperial  Act,  38. 
exception  after  severance,  38. 
aftergrown,  mortgage  of  valid  in  law,  41. 
as  to  whether  within  Acts  law  unsettled,  41. 
growing,  not  within  Acts,  51. 
quiere  as  to  when  severed  and  possession  not  taken  by  mortgagee,  nor 

mortgage  registered,  51. 
future,  assignment  of,  may  be  so  drawn  as  to  be  valid  in  equity,  52. 

fructus  indmtriales  : 

are  within  scope  of  chattel  mortgage  Acts,  53. 

are  goods,  etc.,  within  17th  section  of  Statute  of  Frauds,  53. 

fructut  natural**  : 

not  within  scope  of  Act  before  severance,  53. 

are  an  interest  in  land  within  4th  section  of  Statute  Frauds,  53. 
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COSTS—  Continued. 

if  fruit  or  timber  sold  with  view  to  immediate  severance  from  free- 
hold, it  is  a  sale  of  goods  and  chattels,  54. 

vendee  of  fructus  naturaUg  if  not  owner  of  land  may  mortgage 
same,  54. 

effect  of  surrender  of  lease  on  mortgagee's  rights  to  growing  crops, 
229. 


CROWN  :    See  Queen. 

CUSTOMS : 

assignment  of  goods  in  Customs,  duty  unpaid,  Act  does  not  apply, 

309. 
otherwise,  if  duty  paid  prior  to  assignment,  309. 

DAMAGES: 

for  mortgagee  taking  possession  and  selling  before  default,  105,  155. 

DATE  : 

presumption  is  that  delivery  was  made  at,  272. 

parol  evidence  admissible  to  show  actual  time  of  execution  of  chattel 

mortgage,  273. 
sometimes  important  to  show  the  hour  when  executed,  273. 

DEBT  : 

the  essence  of  a  mortgage  is  that  there  should  be  a  debt,  C,  72,  249. 

th9  debt  is  the  principal;  the  mortgage  the  incident,  6,  249 

debt  or  no  debt,  sometimes  a  test  whether  instrument  is  a  mortgage 

or  not,  25-6. 
validity  depends  upon  genuiness  of  debt,  76. 
pre-existing,  as  consideration  for  chattel  mortgage,  90-3. 
existence  of,  necessary  to  taking  mortgage  under  first  and  second 

sections  of  Act,  288. 
where  one  mortgage  given  to  secure  both  debt  and  liability,  290. 
may  be  barred  or  uncollectable,  and  mortgage  lien  still  exist,  454. 
Assignment  of,  see  Assignment.    . 

DEED  : 

a  mortgage  should  be  by,  7,  8. 
though  not  absolutely  necessary,  8. 

without  a  deed,  a  mortgage  may  be  valid,  although  no  transfer  of 
the  chattels  has  taken  place,  9. 
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DEFAULT : 

effect  of  default,  on  non -performance  of  condition  in  mortgage,  7. 

mortgagee  entitled  to  possession,  though  no  default,  152,  178. 

mortgagor's  right  to  possession  until  default,  153,  175-7. 

rule  in  some  States  as  to,  176. 

law  established  in  Ontario  that  in  the  absence  of  redemise  clause 

mortgagee  may  take  possession  at  any  time  after  execution  of 

mortgage,  178. 
as  to  mortgagor's  right  to  possession  by  implication,  153-4. 
mortgagor  may  sell  equity  of  redemption  before,  163. 
but  not  after,  163-4. 
duties  and  liabilities  of  mortgagee,  taking  possession  before  and  after 

default,  167-8. 
after,  and  possession  taken  by  mortgagee,  the  right  to  goods  does  not 

revest  in  mortgagor  on  tender  of  amount  due,  454. 
mortgagor  only  entitled  to  redeem,  454. 
after,  and  before  possession  taken  by  mortgagee,  tender  is  good,  and 

right  to  property  revests,  464. 
mortgagee  will,  after  such  tender  be  restrained  from  taking  poss*  v 

sion,  454. 

DEFEASANCE : 

not  necessary  that  defeasance  clause  should  be  inserted  in  bill  of 

sale  itself  to  constitute  a  legal  mortgage,  11. 
executed  by  a  subsequent  instrument,  when  valid  and  when  void, 

11,  14. 
where  defeasance  clause  or  condition  may  be  written  or  endorsed,  11. 
when  contained  in  a  separate  instrument,  11-12. 
mortgage  not  invalid  if  no  time  stated  when  money  is  to  be  repaid, 

453. 
implication  that  same  is  to  be  repaid  in  a  reasonable  time,  453. 
omission  can  be  supplied  by  oral  evidence,  453. 
44  when  borrower  is  able  to  pay  ";  meaning  of,  in,  453. 

DEFECT : 

in  mortgage/may  generally  be  cured  by  mortgagee  taking  possession, 
142-3. 

DELIVEKY : 

of  possession,  effect  of,  23-24. 

meaning  of,  36,  272. 

goods  and  chattels  capable  of  manual,  mortgage,  under  Act,  37. 

of  goods  pledged,  may  be  constructive  or  symbolical,  27. 

of  goods  to  third  person  as  receiver  not  a  mortgage,  27. 
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DELIVERY—  Continued. 

if  goods  not  capable  of  immediate,  mortgage  of  not  within  Act, 

50-1,  299-300. 
meaning  of  "delivery  "  and  "  possession  "  and  *4  transfer  by  delivery" 

under  Imperial  and  Provincial  Acts,  38-9. 
presumption  is  that  delivery  made  at  date  of  instrument,  272. 
meaning  of  term  under  section  one  of  Act,  299-305. 
symbolic  delivery  sufficient  in  some  cases,  299. 
examples,  300. 

symbolical,  insufficient  in  case  property  susceptible  of  actual,  302-3. 
immediate,  may  be  made,  notwithstanding  lapse  of  time  between 

execution  of  mortgage  and  actual  taking  possession,  303,  307. 
mere  words  of,  insufficient,  303. 

must  be  followed  by  actual  and  continued  change  of  possession,  305. 
of  saw  logs,  under  Act,  304. 
of  timber,  304-5. 

And  see  Acceptance. 

DEMAND  OF  POSSESSION  :     See  Possession. 

not  sufficient  act  of  possession,  to  cure  defect  in  mortgage,  146. 

DESCRIPTION  OF  DEBT  SECURED :     See  Debt. 


DESCRIPTION : 

must  be  such  that  property  can  be  ascertained,  66. 

though  not  as  between  parties,  66. 

inaccurate,  will  not  avail  if  mortgagee  takes  possession  before  credi- 
tor acquires  right  to  seize,  481. 

sufficient,  if  such  as  to  enable  third  person  to  identify  goods,  etc ,  by 
inquiry,  482. 

must  point  out  the  subject  matter,  483. 

during  currency  of  security  as  well  as  at  time  of  execution  of  mort- 
gage, 483. 

not  necessary  to  be  such,  as  to  enable  a  person  to  identify  goods  by 
merely  casting  his  eye  upon  them,  483. 

what  sufficient,  where  property  has  become  changed  in  character 
since  execution  of  mortgage,  484. 

where  means  provided  for  separating  specified  articles  from  others  of 
like  kind,  484. 

sufficient,  if  it  includes  all  articles  specified  in  a  certain  place,  4H5. 

in  and  about  a  certain  warehouse,  etc..  485. 

"all  assignor's  personal  property  and  effects  whatsoever  and  where- 
soaver, "  insufficient,  485. 

where  locality  clearly  defined,  general  description  of  goods  usually 
sufficient,  486. 
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DESCRIPTION— Continued, 

but  is  only  sufficient  as  to  goods  upon  locus  in  quo  at  date  of  execu- 
tion of  mortgage,  486. 

onus  on  party  upholding  mortgage  to  establish  identity  of  goods, 
486-7. 

of  after  acquired  property,  487-8. 

*'  stock  in  trade  "  is  a  convertible  term,  490. 

where  occupation  of  mortgagor  sufficiently  described  in  premises, 
nature  of  stock  in  trade  may  be  assumed,  490. 

examples,  sufficient  and  otherwise,  490-6. 

error  in  locality,  may  vitiate  mortgage,  496. 

but  defect  may  be  cured  by  identification  of  chattel,  496-7. 

should  mortgagor  have  other  chattels  of  like  kind,  great  particularity 
in,  necessary,  498. 

whether  parol  evidence  admissible  to  identify  property  (?),  500, 

epitome  of  rules  as  to,  500-2. 

DISCHARGE  OF  MORTGAGE: 

certificate  of,  451. 

must  be  duly  proved  by  affidavit  of  subscribing  witness,  452. 

provisions  as  to   discharge,  only  apply  to   mortgages  of  chattels 

requiring  registration,  452. 
parol  release,  is  good  when  supported  by  sufficient  consideration, 

452-3. 
payment  of  debt  discharges  for  all  purposes,  453. 
mortgage  may  be  discharged  otherwise  than  by  payment,  454. 
by  mortgagee  converting  goods  to  his  own  use,  454. 
by  taking  possession  in  some  cases,  454. 

mortgage  may  remain  undischarged,  through  debt  barred,  454. 
mortgagee  may  waive  his  lien  on  the  goods  and  retain  his  personal 

remedy,  455. 
if  not  renewed,  presumed  to  be  discharged  or  satisfied  as  against 

subsequent  mortgagees,  455. 
certificate  of,  may  be  signed  by  assignee  of  mortgagee,  456. 
by  personal  representatives  of  mortgagee,  456. 
statutory  form  of,  should  be  followed,  456. 
a  variance,  if  of  the  same  legal  effect,  will  not  render  void,  456. 
duty  of  clerk  on  receiving  for  registration,  457-8. 

DISTRESS : 

mortgagee  may  take  possession  in  case  of,  157. 
meaning  of  term,  223. 
exemptions  from,  223-4. 

cases  where  landlords'  lien  for  rent,  may  be  lost,  as  against  mort- 
gagee, 225. 


Digitized  by 


Google 


668  INDEX   OF    SUBJECTS. 

DISTRESS— Continued. 

landlords'  proceedings  regular  as  against  tenant,  may  be  irregular  as 

against  mortgagee,  225. 
where  mortgagor  not  required  to  protect  goods  as  against  landlord, 

225. 
liability  of  mortgagee  and  mortgagor  for  payment  of  rent,  225-7. 
landlords'  right  of  distress  under  11  Geo.  II.,  cap.  19,  sec.  I,  do  not 

prevail  over  mortgagee,  where  mortgagee  takes  possession  and 

removes  goods  before  distress,  227. 
but  in  such  case  mortgagee  must  be  entitled  to  possession,  227. 
where  landlord  makes  an  illegal  distress,  he  cannot  contest  validity  of 

mortgage,  229-30. 
rights  of  landlord,  not  waived  by  taking  mortgage  for  rent,  230-1. 
a  landlord  may  become  purchaser  in  good  faith,  of  tenant's  goods 

under  section  4  of  Act.  366. 
even  at    sale,   instituted   by  himself    under  distress,  under  some 

circumstances,  366. 
cases  where  a  landlord  cannot  avail  himself  of  statute.  366. 

DIVISION  COURT  :     See  Execution. 


DOWER: 

inchoate  right  of  dower  not  to  be  considered  in  making  valuation  of 
husband's  real  estate,  187-8. 

DRAFTS  : 

given  as  the  consideration  of  a  chattel  mortgage,  345-7. 

ENDORSEMENTS  : 

good  considerations,  88-90. 

must  be  past  or  concurrent,  not  future,  387. 

mortgage  given  to  secure  future,  not  within  Act,  387. 

renewals  of  endorsements,  are  not  future,  387. 

must  be  made  for  and  on  behalf  of  mortgagor,  387. 

if  mortgage  given  to  third  person,  not  within  Act,  387-8. 

mortgage  must  show  on  its  face  that  notes  en  dors  3d  will   mature 

within  one  year,  388  91,  399. 
days  of  grace  must  fall  within  the  year,  338. 
if  mortgage  on  its  face  clearly  shows  that  renewa's  should  not  extend 

beyond   one  year,   additional  words  in  affidavit  of    bona   fids* 

extending  liability  may  be  rejected,  392-7. 
liability  on,  limited  to  one  year  from  date  of  mortgage,  397. 
duration  of  liability  may  be  mentioned  in  resital  and  not  in  proviso, 

398. 
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E  N  DORSEMENTS—  Continued. 

agreement  must  truly  set  forth  liability  to  be  created,  as  well  in  the 

case  of  endorsements,  as  in  the  case  of  future  advances,  391). 
&s  to  the  exactness  with  which  liability  must  be  set  out,  401. 
by  clerk,  is  only  evidence  of  time  of  receiving,  414-15. 
difference  between  "  receiving  "  and  4*  filing,"  417. 
error  in,  by  clerk,  will  not  effect  mortgagees  or  bargainees,  415-16. 
See  Future  Advances. 

EQUITABLE  ASSIGNMENT : 

of  goods  and  chattels  when  within  Act,  286. 

EQUITY  OF  REDEMPTION  : 

denned,  252. 

mortgagor  may  sell  before  default,  163. 

effect  of,  as  regards  party  to  sale,  163-4. 

after  default  mortgagor  has  no  right  to  sell,  but  only  to  redeem,  163-4. 

creditors  can  only  sell  under  execution  by  force  of  statute,  not  by 
common  law,  the  interest  of  mortgagor,  241-2. 

rights  of  purchaser  and  mortgagee  after  sale,  242-4. 

purchaser  of,  cannot  dispute  validity  of  mortgage,  good  inter  partes, 
248 ;  but  see  p.  244. 

how  lost,  252-3,  255. 

exists  so  long  as  mortgagee  has  possession,  and  until  sale  or  fore- 
closure, 252. 

incident  to  every  mortgage,  253. 

not  extinguished  by  improper  sale,  253. 

cannot  be  barred  at  outset  of  transaction,  253. 

may  be  released  at  time  subsequent,  but  utmost  good  faith  required, 
253. 

exists  where  there  is  a  conditional  sale,  254. 

parol  evidence  admissible  to  show  intention  of  parties,  254. 

favoured  by  the  Courts,  254. 

right  to  redeem  must  be  exercised  within  reasonable  time,  255. 
And  see  Redemption. 

ESTATE  FOR  YEARS : 

is  a  chattel  real,  31. 

not  within  Chattel  Mortgage  Act,  32-3. 

ESTOPPEL : 

mortgagee  acquiescing  in  sale  of  property  estopped  from  relying  on 
necessity  of  written  consent,  160. 


Digitized  by 


Google 


670  INDEX   OF    SUBJECTS. 

EVIDENCE  : 

parol,  may  be  received  to  show  instrument  absolute  in  form  to  be 

conditional,  12. 
cases  in  which  parol  evidence  is  received,  12-14. 
parol,  let  in  for  purpose  of  raising  paramount  equity,  234. 
admissible  to  show  actual  time  of  execution  of  chattel  mortgage. 

320-1. 
also  for  or  against  delivery,  320. 
admissible  to  identify  note  with  the  one  secured,  347. 

EXECUTORY  CONTRACT : 

to  manufacture  goods,  not  within  Act,  287-8. 

EXECUTION  OF  MORTGAGE  : 

under  Act  need  not  bear  date  when  executed,  323. 

consists  of  signing,  sealing  and  delivery,  323. 

mortgage  takes  effect  from  the  time  of,  350,  415. 

when  duly  registered  relates  back  to  time  of,  350,  415,  418. 

courts  to  determine  priority  between  writ  of  execution  and  chattel 

mortgage  will  enquire  as  to  exact  time  of,  352-3. 
important  to  note  exact  time  of,  352. 

EXECUTION,  AFFIDAVIT  OF : 

under  section  5,  need  not  be  by  subscribing  witness,  374. 

nor  made  on  day  of,  374. 

nor  state  date  of  bill  of  sale,  374. 

nor  on  what  day  executed,  374. 

should  show  that  deponent  present  and  saw,  375. 

what  it  should  state,  374. 

who  disqualified  from  being  witness,  374. 

And  see  Affidavit  of  Execution-. 

EXECUTION  : 

in  superior  and  county  courts  ft.  fa.  goods  bind  from  date  of  neint! 

placed  in  the  sheriffs  hands,  115.  234-6. 
in  division  courts  only  from  actual  seizure  by  bailiff,  115,  2H4-0. 
goods  may  be  mortgaged  under  execution,  but  subject  thereto,  lift, 
creditors  can  only  sell  interest  of  mortgagor  under  statute,  241-!?. 
mortgagees  position  after  sale  under,  242-4. 
interest  of  mortgagee  can  be  sold,  245. 
goods  allowed  to  remain  in  possession  of  vendor,  beyond  na«ojwWc 

time  for  their  removal,  may  be  taken  in,  306. 
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EXECUTOR  :    See  Representative. 

EXEMPTIONS: 

in  case  of  sale  of  mortgaged  goods  exempt  from  execution,  mort- 
gagor entitled  to  surplus,  172. 

articles,  ets.,  exempted  from  distress,  223-4.  / 

FEES  OF  CLERKS  : 
for  services,  478. 

EI.  FA.:     See  Execution. 
EI  LING  :     See  Registration. 

EIXTURES  : 

may,  or  may  not  be  within  operation  of  Act,  54-5. 

mortgagee  of,  cannot  acquire  title  from  person  in  possession  except 

by  instrument  under  Act,  54. 
manner  in  which  affixed  to  freehold  to  make  same  real  property,  oo. 
intention  of  parties  in  dealing  with,  decides  their  character,  55. 
wrong-doer  cannot  give  title  to  owner  of  soil  by  affixing  thereto 

goods  owned  by  stranger,  55. 
chattels  owned  by  trespasser  and  affixed  by  him  to  land  of  another, 

pass  with  land  to  purchaser  or  mortgagee,  56,- 59. 
contract  for  sale  of  fixtures,  unless  parties  dealing  with  interest  in 

land,  within  Act,  56. 
owner  of  land  may  sever  and  mortgage  same,  56. 
such  mortgage  not  prejudiced  by  subsequent  mortgage  of  land,  06. 
but  character  of,  cannot  be  altered  to  prejudice  of  prior  mortgagee  of 

land,  56. 
mortgagee  of  land  not  prejudiced  by  taking  also  chattel  mortgage  on 

fixtures,  56. 
owner  of,   executing  chattel   mortgage   thereon   cannot   set   up  as 

against  mortgagee,  that  fixtures  are  part  of  real  estate,  57. 
chattel  mortgagee  having  taken  possession  of  fixtures  under  mort- 
gage, estopped  as  against  prior  mortgagee  from  denying  their 

character  as  personal  property,  57. 
person  taking  chattel  mortgage  on  chattels  sold  to  owner  of  soil,  to 

secure  unpaid  purchase  money,  protected  as  against  prior  mort- 
gagee of  land,  57. 
rights  of  assignee  of  chattel  mortgage  on  fixtures,  as  against  assignee 

of  mortgagee  of  land,  where  assignor  of  each,  same  person,  57. 
registration  of  mortgage  on  lands,  which  includes  chattel  fixtures, 

not  necessary  where  intention  of  parties  is,  that  property  in 

same  shall  pass  with  land,  57 -8. 
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FIXTURES— Continued. 

machinery  affixed  to  land  may  be  made  subject  of  chattel  mortgage 

and  so  severed  from  reality,  58. 
though  built  in,  may  retain  their  character  as  personal  property,  59. 
character  of  property  defines  limit  to  which  parties  can  go  in  con- 
stituting same  real  or  personal,  59. 
instrument  passing  land  and  machinery  affixed  thereto,  not  within 

Act,  285,  287. 
mortgage  by  owner  of  land  of  fixtures  capable  of  severance  within 

Act,  288. 
whether  or  not  buildings  are  such  depends  on  intention  of  parties, 

294. 
not  necessary  that  building  should  be  attached  to  freehold  to  be  a 

fixture,  294. 
person  cannot  by  affixing  personal  property  to  land  of  another  where 

he  has  no  right  to  affix  it,  alter  its  character  as  a  chattel,  558. 


FORECLOSURE : 

until,  junior  mortgagee  has  right  to  redeem,  33. 

actual,  a  mortgagor  has  right  to  redeem,  33. 

has  an  interest  capable  of  being  further  mortgaged,  33. 
under  Insolvent  Act  mortgagee  still  retained  his  remedy  by  fore- 
closure, 182. 
the  converse  of  redemption,  258. 

seldom  taken  advantage  of  by  mortgagee  of  chattels,  258. 
where  right  to  it  exists,  right  to  redeem  also  exists,  258. 
mortgagee  may  obtain  personal  order  for  deficiency,  260. 


FORMS : 

appendix  of,  613. 

of  chattel  mortgage,  613. 

of  affidavit  of  bona  tide*  to  accompany  mortgage  under  R.  S.  O..  1887, 
cap.  125,  sec.  102 ;  617. 

of  affidavit  of  execution  to  accompany  mortgage  under  R.  S.  O.,  1887, 
cap.  125, sec.  102 ;  617. 

of  affidavit  of  bona  fides  by  agent,  618. 

of  authority  to  agent  to  take  mortgage,  619. 

of  assignment  of  chattel  mortgage,  620. 

of  affidavit  of  bona  fides  by  assignee  of  chattel  mortgage  when  assign- 
ment is  in  Form  VI.,  622. 

of  affidavit  of  execution  of  an  assignment  of  chattel  mortgage,  622. 

of  bill  of  sale,  623. 

of  affidavit  of  bona  fides  by  the  bargainee  to  accompany  a  bill  of  sale, 
Form  IX.,  625. 
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FORMS— Continued. 

affidavit  of  execution  by  a  witness   to  accompany   a  bill  of  sale, 

Form  IX.,  625. 
of  affidavit  of  bona  fiiles  by  agent  of  bargainee  when  taking  a  convey- 
ance, Form  IX.,  620. 
of  authority  to  an  agent  to  take  a  bill  of  sale,  627. 
of  chattel  mortgage  to  secure  future  advances,  627. 
of  affidavit  of  bowfides  by  a  mortgagee  under  a  mortgage,  Form  XIV., 

securing  future  advances,  632. 
of  chattel  mortgage,  securing  a  mortgagee  against  his  liability  as 

endorser  for  a  mortgagor,  633. 
of  affidavit  of  bona  fides  by  the  mortgagee  of  a  mortgage,  Form  XVI., 

637. 
of  affidavit  of  bona  fides  by  an  agent  of  a  mortgagee  of  a  mortgage, 

Form  XVI.,  taken  to  secure  a  mortgagee  against  liability  under 

his  endorsement,  638. 
of  affidavit  of  bona  fides  by  an  agent  of  a  mortgagee  of  a  mortgage, 

taken  to  secure  the  repayment  of  future  advances,  Form  XIV., 

639. 
of  statement  on  renewal  of  mortgages,  640. 

of  affidavit  to  accompany  the  foregoing  statement  of  renewal,  641. 
of  authority  to  an  agent  to  renew  a  mortgage,  641. 
of  authority  to  take  and  renew  mortgages,  642. 
of  discharge  of  chattel  mortgage,  643. 

of  affidavit  of  execution  of  a  discharge  of  chattel  mortgage,  643. 
of  discharge  of  a  mortgage  by  an  assignee  of  the  mortgage,  644. 
of  notice  to  a  mortgagor  by  an  assignee  of  a  mortgage  of  the  latter, 

having  become  the  purchaser  of  the  mortgage,  645. 

FRAUD: 

absence  of,  necessary  to  validity  of  all  conveyances,  94. 

object  with  which  goods  assigned,  indicates  existence  of  fraud,  99. 

concurrence  of  intent  necessary  under  statute,  99. 

collusive  raising  money  by  mortgage  on  another's  goods,  100. 

quantum  of  debt  to  be  consider  a  ted  as  indicative  of  existence  of 
fraud,  100. 

how  presumption  of,  may  be  rebutted,  101. 

pressure  by  creditor,  101-3. 

sale  of  mortgaged  property  by  mortgagor.  105. 

fraudulent  concealment  or  falsifying  pedigree  by  seller  or  mort- 
gagor, 105-6. 

absence  of  change  of  possession  indicative  of  fraud,  106. 

presumption  of,  may  be  rebutted,  108. 

is  a  question  of  fact  for  jury,  108. 

mortgage  on  consumable  property  presumed  to  be  fraudulent,  111. 

by  infant,  121. 
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FRAUD— Continued. 

sale  by  mortgagee  may  be  set  aside  for  fraud,  or  gross  negligence,  at 
suit  of  mortgagor,  212-3. 

or  at  suit  of  creditors,  213. 

vitiates  sale  by  mortgagee,  216. 

creditors  attacking  mortgage  for  fraud,  need  not  be  judgment  cred- 
itors, 241. 

mortgage  or  other  contract  tainted  with,  cannot  be  upheld  even  in 
part,  312. 

assignment  of  all  debtors  personal  property  to  secure  debt  dispro- 
portionate to  value  of  security,  343-4. 

though  mortgage  tainted  with,  it  is  good  inter  partes,  and  their  per- 
sonal representatives,  410-11. 

FRAUDS,  STATUTE  OF : 

chattel  mortgage  may  be  (as  between  parties)  verbal,  except  in  so  far 
as  the  provisions  of,  require  a  writing,  8. 

FURNITURE: 

rent  receipt  not  within  Act,  280. 

FURTHER  ADVANCES  : 

an  assignee  of  mortgage  partly  paid  cannot  look  to  goods  to  secure, 
464. 

See  Consideration. 

FUTURE  ADVANCES: 

a  good  consideration,  88-9. 

good  consideration  under  section  6  of  Act,  382. 

when  agreement,  one  which  may  be  looked  on  as  really  for  present 
advance,  mortgage  may  not  be  within  section  6 ;  382. 

mortgage  within  the  Act,  though  it  omits  the  words  «*  to  enter  into," 
and  contains  the  words  "and  carry  on  business, "  383. 

purpose  of  future  advance  must  be  to  enable  borrower  to  carry  on 
business,  383. 

agreement  to  make  must  be  in  writing,  384-6. 

and  mortgage  should  set  forth  •«  fully  by  recital  or  otherwise  the 
terms,  etc.,  of  agreement,  and  amount  of  liability  to  be  created," 
384. 

no  particular  form  or  words  necessary  in  agreement,  384. 

agreement  need  not  be  under  seal,  384. 

if  mortgage  given  for  two  purposes  partly  by  way  of  indemnity 
under  section  6,  and  partly  to  secure  advance  of  money  under 
section  1,  the  requirements  of  Act  as  to  each  part  must  be  com- 
plied with,  384-5. 
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FUTURE  ADVANCES— Continued. 

may  be  either  in  money  or  goods  (?),  385. 

made  to  person  already  in  business  within  Act,  386. 

time  for  repayment  of,  must  not  be  longer  than  one  year  from  the 

making  of  the  agreement,  386. 
an  agreement  to  repay  "  on  demand  "  insufficient,  386. 
departure  from  agreement  in  times  and  manner  of  repayment  will 

not  defeat  mortgage,  387. 

GOODS  AND  CHATTELS  : 

definition  of  mortgage  of ,  7. 
meaning  of,  under  Act,  36. 
equity  of  redemption  in,  may  be  mortgaged,  33. 
possession  not  essential  to  grant  mortgage,  33. 

rights  of  vendor  and  vendee,  respectively  as  to  mortgaging  after  con- 
ditional sale,  34-5. 
person  may  have  mortgageable  interest  in,  though  property  may 

never  become  his,  35. 
the  sale  of  which  prohibited,  may  be  mortgaged,  35. 
partial  interest  of  tenant  in  crops,  etc.,  not  the  subject  of  chattel 

mortgage,  36. 
restricted  meaning  of  term,  under  Act,  36-7. 
meaning  of  term,  under  Imperial  Act,  38. 
to  be  subsequently  acquired,  may  be  the  subject  of  an  agreement  to 

sell,  42. 
but  not  of  an  actual  sale,  42. 

to  ratify  agreement,  subsequent  act  necessary,  43. 
law  different  in  some  of  the  United  States,  43. 
mortgagor  in  possession  of  stock-in-trade,  may  sell  inordinary  course 

of  business,  48. 
must  be  capable  of  immediate  delivery  and  actual  and  continued 

change  of  possession  at  date  of  execution  of  mortgage,  otherwise 

mortgage  of  not  within  Acts,  50. 
in  unfinished  state  at  date  of  mortgage,  remain  subject  to  mortgage 

when  finished,  60. 
accessions  to,  become  subject  to  mortgage,  60-1. 
but  not  if  thing  itself  changed  into  different  species,  61. 
examples  illustrating  rule,  61. 

original  property  mortgaged  must  be  capable  of  identification,  61. 
increase  of  animals  generally  covered  by  mortgage  of  animals,  61. 
but  valid  sale  of  increase,  may  be  made  by  mortgagor  to  innocent 

purchaser  without  notice,  63. 
rule  as  to  intermingling  of  mortgaged  property,  63-4. 
mortgagee  entitled  to  claim  all  as  against  third  parties,  64. 
but  not  if  he  is  a  party  to  the  intermingling,  65. 

B.M.  43 
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GOODS  AND  CHATTELS— Continued. 

must  be  described  in  such  manner  as  to  be  capable  of  ascertain- 
ment, 66. 

otherwise  mortgage  of  void  as  against  judgment  creditors,  66. 

such  description  not  necessary  as  between  parties,  66. 

ascertainment  and  identity  necessary  to  transfer  property  in,  66. 

appropriation  of  chattel  property  necessary  to  valid  grant  thereof, 
66. 

no  right  of  property  passes  when  property  not  ascertained,  67. 

property  passes  when  appropriation  made,  69. 

but  purchaser  of  unascertained  property  may  have  insurable  interest, 
71. 

mortgaged,  may  be  followed  and  recovered  by  mortgagee  if  sold  by 
mortgagor,  provided  mortgage  is  duly  registered,  105. 

GROWING  TIMBER: 

mortgage  of  not  within  Act,  285. 

HOLIDAY : 

when  time  for  filing  expires  on,  478-80. 

HYPOTHECATION  : 

letters  of  not  within  Act,  288,  309. 

IDENTITY  OF  GOODS  :     See  Appropriation. 

ILLITERATE  PERSON  : 

execution  of  mortgage  by,  or  bill  of  sale,  insufficient  if  not  read  over 
upon  request,  121. 

INDEBTEDNESS :     See  Debt. 
INCREASE  :  See  Accessions  and  Animals. 

INFANT: 

may  be  party  to  chattel  mortgage,  116. 

but  voidable  by  him  prior  to,  or  if  not  ratified  at  or  after  attaining 

his  majority,  116. 
but  is  binding  till  avoided,  116. 

on  attaining  majority  may  affirm  or  disaffirm  contract,  117. 
purchases  by,  which  are  for  his  benefit,  118. 
cannot  avoid  and  affirm  a  contract,  118, 
liable  on  contract  for  necessaries,  119. 


Digitized  by 


Google 


INDEX   OF   SUBJECTS.  677 


INFANT— Continued. 

what  are  acts  of  disaffirmance  by,  119-120. 

fraud  by,  121. 

mortgage  made  by  infant  partner,  121. 

INSANE  PERSON: 

not  bound  by  chattel  mortgage  made  by  him  if  mortgagee  knows  of 

his  insanity  at  the  time,  122. 
otherwise  if  without  knowledge  of  insanity  and  in  good  faith,  122. 
United  States  law  as  to,  different,  122. 


INJUNCTION : 

When  granted  against  mortgagee  taking  possession,  105. 

INSOLVENCY : 

mortgage  by  trader  in  insolvent  oircumatances,  131. 

by  other  persons  in  insolvent  circumstances,  132. 

what  is  meant  by  insolvent  circumstances,  134-5 

how  debtor's  assets  should  be  valued,  134. 

trespass  or  trover  not  maintainable  against  mortgagor'*  assignee 

in  insohency,  179. 
provisions  of  late  Act  as  to  mortgagee's  remedies,  reviewed,  180-4. 
under  Act  relating  to  assignment  for  benefit  of  creditors,  the  effect  of 

conveyance  in  defeating  or  delaying  creditors,  governs,  182-3, 

185. 
the  intent  not  now  material,  185. 
things  which  must  occur  before  conveyance  can  be  impeached  under 

R.  S.  O.  cap.  124  ;  186. 
subsequent  failure  to  meet  engagements,  does  not  invalidate  tran- 
saction, made  at  a  time  when  debtor  has  assets  fairly  valued  to 

meet  obligations,  187. 
object  and  intention  of,  48  Vic.  cap.  26,  (O.),  discussed,  188-192. 
difference  between  **  legal  insolvency  "  and  "  commercial  insolvency  '' 

explained,  190. 
is  a  matter  of  fact,  cannot  be  a  matter  of  definition  or  rule  of  law, 

191. 
estimate  of  debtors'  assets  not  to  be  determined  by  forced  sale,  192. 
sale  under  execution,  no  test,  192. 
an  assignee  in  insolvency  cannot  avoid  a  mortgage,  for  want  of  com 

pliance  with  the  Chattel  Mortgage  Act,  193,  361. 
assignee  simply  represents  the  mortgagor,  and  can  assert  no  claim 

that  mortgagor  cannot  enforce.  193. 
law  in  this  regard  not  altered  by  R.  S.  O.  1887,  cap.  121,  sec.  7,  193. 

when  fraud  exists,  assignee  has  right  to  rescind  contract,  194. 
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INSOLVENCY— Continued. 

instrument  still  open  to  attack  by  creditors,  notwithstanding  inter- 
position of  assignment,  195. 

assignments  for  benefit  of  creditors  not  within  Act,  293. 

under  assignment  for  benefit  of  creditors,  change  of  possession  suffi- 
cient, if  given  to  employee  of  assignor,  311. 

assignee  in,  may  object  to  the  absence  of  a  bill  of  sale,  by  insolvent. 
in  same  manner  as  execution  creditor  can,  361. 

exception,  361-2. 

assignee  in,  cannot  resist  demand  of  mortgagee  for  possession,  if 
mortgagee  not  a  consenting  party  to  the  assignment,  362. 

INSPECTION  : 

any  person  having  or  intending  to  have  any  interest  in  matter  is 
entitled  to,  of  instruments  filed,  415. 

INSURANCE: 

insurable  interest  of  mortgagor  and  mortgagee,  275. 

covenant  for,  by  mortgagor,  276-7. 

assignment  of  policy,  276. 

company's  consent  should  be  procured,  277. 

mortgagee  must  discharge  debt  with  insurance  money,  278. 

law  of  subrogation  as  to,  279. 

INTENTION  : 

as  to  whether  mortgage  or  sale,  how  gathered,  14. 

question  of  fact  for  jury,  15. 

parol  evidence  admissible  to  show,  12. 

as  to  sale  of  after  acquired  property,  43. 

to  deal  with  after  acquired  property,  must  appear  on  face  of  deed, 

48,  264-9. 
otherwise  bill  of  sale  will  not  affect  same,  49. 
of  parties  in  dealing  with  fixtures  decides  their  character,  55. 
to  defeat  creditor,  formerly  no  ground  for  setting  aside  deed,  97. 
but  now  void  under  statute  13  Eliz.,  cap.  5,  98. 
now  innocence  of  intention  on  part  of  either  party  will  not  avail  if 

effect  be  to  defraud  creditors,  R.  S.  O.  cap.  124  ;  99. 
when  R.  S.  O.  124  fails  to  apply,  must  be  concurrence  of  intention 

on  part  of  both  creditor  and  debtor,  99. 
effect  can  only  be  given  to  the  words  of  conveyance  as  found  therein, 

263-4. 
as  to  buildings  being  fixtures,  294. 
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INTERMINGLING : 

rule  as  to  intermingling  of  mortgaged  property,  63-4,  295. 

mortgagee  entitled  to  claim  all  as  against  third  parties,  64. 

but  not  if  he  is  a  party  to,  65. 

person  intermingling  his  property  with  that  of  another,  the  whole 

becomes  the  property  of  him  whose  rights  are  invaded,  499. 
rights  of  mortgagee  as  to  property  intermingled  by  mortgagor,  499. 
as  against  consignee  of  mortgagor,  499. 

JOINT  ACCOUNT  : 

agreement  to  manufacture  goods  on,  one  party  making  advances, 
when  within  Act  and  when  not,  286-7. 

JURAT : 

person  administering  oath  of  affidavit  of  execution  and  omitting  to 

sign,  renders  mortgage  void,  327. 
or  if  it  omic  the  word  "  sworn  "  or  "  affirmed,"  327. 
to  affidavit  of  bona  fides,  what  informalities  fatal,  334-5. 

LANDLORD : 

possession  of  goods  by  tenant  as  agent  of  landlord  after  bailiff's 
sale,  314-15. 


And  see  Distress. 


LEASE : 


with  conditions  giving  lessor  lien  on  tenants  property  are  within  the 

Act,  19. 
doubt  as  to,  25. 

of  goods,  with  right  of  purchase  not  a  mortgage,  21. 
effect  of  surrender  of,  on  mortgagees  rights  to  growing  crops,  229. 


LEVY: 


goods  may  be  mortgaged  under,  but  mortgage  subject  thereto,  116. 
mortgagee  will    be  entitled  to    surplus    after    execution    creditor 
satisfied.  116. 


LIABILITY  :     See  Consideration. 

LICENSE  : 

to  take  possession,  not  a  mortgage,  23. 

to  seize  after  acquired  property  revokable,  264-5. 
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LIEN: 

provision  for  a  lien  to  secure  unpaid  purchase  money  not  a  mort- 
gage, 24. 
nor  lien  for  advances  on  goods,  360. 
of  vendor  postponed  to  mortgage,  when,  150. 
lien  of  landlord  for  rent  prevails  over  mortgage,  224-5. 
exception,  225. 

And  see  Lease. 

LUMBER  :     See  Saw  logs. 

MACHINERY : 

placed  on  land,  for  the  purpose  of  trade  and  manufacture,  may 

pass  with  the  freehold,  59-60. 
hut  not  so  if  contrary  to  intention  of  parties,  60. 
And  see  Fixtures. 

MANITOBA: 

statutes  affecting  sales  and  mortgages  of  personal  property,  532-M. 

intention  of  parties  in  detei  mining  nature  of  property  in  fixtures, 
533-4. 

instruments  under  Act  may  he  filed  at  any  time,  535,  539. 

and  take  effect  from  time  of  filing,  535,  539. 

local  manager  of  hank  may  take  mortgage  to  hank  and  make  affida- 
vit of  bona  jide$%  536. 

consideration  must  he  valuable  to  support  hill  of  sale,  538. 

provisions  as  to  renewal  of  mortgages,  542-3. 

before  whom  affidavits  under  Acts  may  he  sworn,  544. 

amending  Acts,  546-54. 

MANURE : 

the  subject  of  chattel  mortgage,  288,  294,  558. 

MARRIAGE  :     See  Consideration. 

MARRIED  WOMAN: 

may  give  chattel  mortgage  in  her  own  name,  131. 

husband  may  give  chattel  mortgage  to  wife,  and  vice  vena,  131. 

MIXING  :     See  Inteminglino. 

MORTGAGE : 
origin  of,  1. 

Jewish  system  as  to,  1-2. 
feudal  law  as  to,  2. 
tenant  could  not  alienate  without  license,  2. 
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MORTGAGE  OF  CHATTELS : 

origin  of,  2-3. 

practice  of  borrowing  on  chattel  security,  by   way  of  bailment, 

existed  tinder  law  of  Moses,  3. 
modern  practice  introduced  by  civil  law,  3. 
derivation  of  word  and  definition,  5-7. 
is  a  security  founded  on  the  common  law,  6. 
consideration  necessary,  6. 
may  be  verbal  as  between  parties,  6,  8-9. 
must  be  in  writing  as  against  third  parties,  6. 
properly  under  seal,  7-9. 
may  -be  valid  without  deed,  though  no  transfer  of  possession  of 

goods,  9. 
is  a  transfer  of  property  as  security  for  a  debt,  6. 
is  in  effect  a  chose  in  action,  7. 
is  a  conditional  sale,  7. 
effect  of  breach  of  condition  in,  7. 
divisible  into  four  classes,  7. 

operation  of  Statute  of  Frauds,  and  Lord  Tenderden's  Act  as  to,   8. 
statute  law  requires  to  be  in  writing  and  registered  to  bind  third 

persons,  9. 
distinction  between,  and  pledge,  10,  26. 
no  particular  'form   requisite,  if  formalities  ol  statute  complied 

with,  10. 
verbal,  delivery  not  indispensable,  10. 

though  absolute  in  form,  may  be  shown  to  be  conditional,  10,  12. 
parol  evidence  admissible  to  show  intention,  12. 
effect  of  defeasance  subsequently  executed,  11. 
defeasance  cannot  be  engrafted  on  bill  of  sale  by  parol,  11. 
manner  in  which  defeasance  may  be  executed,  11. 
intention  of  parties  as  to,  question  of  fact  for  jury,  15. 
or  no  mortgage  question  of  law,  16. 
effect  of  possession  in  determining  question,  16-17. 
taking  judgment  for  consideration  indicates  mortgage,  18. 
other  circumstances  constituting,  18,  19. 

lease  with  stipulation  for  lien  on  tenant's  property  a  mortgage,  19. 
doubt  as  to,  25. 

where  right  of  redemption  not  reserved,  not  a  mortgage,  20. 
the  same  where  sale  extinguishes  debt,  21. 

property  in  goods  does  not  pass  to  vendee,  21. 
leased  with  right  to  purchase,  21. 
must  be  a  sale  upon  condition,  22. 
ordinary  receipt  for  goods  not  a  mortgage,  22. 
receipt  declaring  surety  entitled    to  goods  until  debt  paid   is  a 

mortgage,  22. 
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MORTGAGE  OF  CHATTELS— Continued. 

provision  for  lien  for  unpaid  purchase  money  not  a  mortgage,  24. 

debt  or  no  debt  sometimes  a  test,  25. 

and  pledge  sometimes  unite  in  one  transaction,  28. 

whether  pledge  or  mortgage,  intention  governs,  29. 

parol  agreement  to  give  a  mortgage,  enforceable,  30. 

to  the  Queen,  130. 

defective  against  creditors,  may  be  cured  by  mortgagee  taking  pos- 
session, 141-3. 

but  taking  possession  must  not  be  against  consent  of  mortgagor,  144-5. 

nature  of  possession  by  mortgagee  to  cure  defects  in,  145. 

effect  of  mortgagee  getting  possession,  to  cure  defects  in,  wrong- 
fully, 145. 

where  two,  defective,  mortgagee  who  first  takes  possession  preferred, 
151. 

if  valid  infer  partes,  is  valid  against  purchaser  of  the  equity  of 
redemption,  248. 

what  within  the  term  under  section  1  of  Act.  284-5. 

part  of  which  Act  applicable  to,  and  part  not,  290. 

made  by  two  persons,  may  be  valid  as  to  interest  of  one,  and  invalid 
as  to  interest  of  another,  291. 

may  be  taken  to  secure  debt  due  to  third  person  and  mortgagee,  291. 

or  for  debt  due  to  third  person  only,  291. 

situate  in  Ontario,  by  persons  outside  of,  296-7. 

where  chattels  removed  from  one  province  to  another  after  execution 
of  mortgage,  297. 

if  such  that  affidavit  of  bona  fide*  cannot  be  made,  not  within 
Act,  336. 

third  person,  who  is  responsible  for  advance  made  to  mortgagor, 
may  take  mortgage  to  secure  the  liability,  and  make  affidavit  of 
bona  fides,  337,  340. 

new  mortgage  taken  in  substitution  of  first,  348. 

original,  should  be  registered,  353 ;  (but  see  pp.  315-6). 

void  if  not  registered  in  due  time  as  against  creditors,  etc.,  353. 

though  void  under  Act,  is  good  inter  partes  and  as  against  all  persons 
consenting  to  same,  356. 

and  notwithstanding  that  parties  to  same  intend  to  defraud  others, 
356. 

in  case  of  two  unregistered  mortgages  the  second,  if  executed  bom 

fide,  has  priority  over  first,  367-8. 
forms  of,  613,  627. 

MORTGAGE  OF  VESSEL  :     See  Ykssel. 

MORTGAGEE : 

rights  of,  on  breach  of  condition  in  mortgage,  7. 
without  notice  for  valuable  consideration,  34. 
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MORTGAGEE—  Continued. 

may  find  his  security  valueless   if   title  of    mortgagor  defective, 

though  in  possession,  84. 
exceptions  to  this  rule,  34.     See  also  Title, 
is  a  purchaser  pro  tanto,  100. 

no  right  of  possession  to  property  till  debt  due,  105. 
entitled  to  surplus,  after  execution  creditor  satisfied,  when  mortgage 

made  subject  to  levy,  110. 

may  find  his  mortgage  invalid  against  creditors,  though  valid  against 
*  mortgagor,  141. 

may  cure  defects  by  taking  possession,  141. 

rights  of,  to  take  possession  where  no  redemise  clause,  or  covenant 
that  mortgagor  may  retain  possession,  146,  177-8. 

may  take  possession,  if  any  act  done,  by  or  against  mortgagor,  which 
impairs  security,  149. 

may  take  possession  from  pledgee  under  certain  circumstances,  149. 

circumstances  under  which  lienholder  preferred  to,  149-150. 

where  two  mortgages  defective,  mortgagee  first  in  possession  pre- 
ferred, 151. 

effect  of  abandonment  of  possession  by,  to  mortgagor,  151. 

entitled  to  possession  though  no  default,  152. 

if   mortgage  contains   redemise  clause,  and  mortgagor  sells  goods 
before  default,  mortgagee  has  immediate  right  of  action,  155-6. 

effect  of  consent  of,  to  sale  of  mortgaged  goods,  165. 
purchase  of  mortgaged  goods  by,  165,  253. 

may  buy  in  mortgaged  property  at  bailiff's  sale  for  rent,  or  taxes,  as 
if  he  were  stranger,  165,  253. 

effect  of,  buying  mortgaged  goods  at  landlord's  or   other    public 
ofl&cer's  sale,  165,  253,  373. 

no  action  against,  lawfully  taking  possession,  166. 

rights  of,  under  125th  sec.  of  Insolvent  Act  reviewed,  180-182. 

acts  which  may  or  may  not  be  done  by  mortgagee  in  taking  posses- 
sion, 208,  209. 

distinction  between  the  effect  of  a  wrongful  and  rightful  taking  of 
possession  by,  313. 

not  compelled  to  resort  to  sale,  215. 

may  retain  possession  of  goods,  215. 

optional  with,  to  give  notice  of   sale  to  mortgagor  in  absence  of 
express  contract,  216. 

when  notice  of  sale  provided  for,  provision  must  be  strictly  followed, 
217. 

does  not  warrant  title  on  sale  of  goods  under  mortgage,  221. 

may  gain  priority  over  landlord's  lien,  225. 

if  after  possession,  allows  goods  to  remain  in  possession  of  mort- 
gagor, without  request,  liable  for  rent,  if  destrained,  225-6. 

position  of,  after  sale  of  equity  of  redemption,  242-4. 

interest  of,  saleable  by  statute  under  execution,  245. 


Digitized  by 


Google 


684  nco  ex  of  subjects. 

MORTGAGEE— Continued. 

remedies  of,  when  goods  seized  under  execution,  248-9. 
if,  takes  possession  and  sells  before  default  so  as  to  render  redemp- 
tion impossible,  liable  to  action,  256. 
where  two  joint  mortgagees,  the  possession  of  one  is  the  possession 

of  both,  305. 
one  of  several,  may  make  affidavit  of  bona  fides,  328-9. 
quare,  whether  agent  of  one  of  several  mortgagees  may  make  it.  330. 
not  consenting  to  deed  of  assignment  by  mortgagor,  may  rightfully 

take  possession,  as  against  assignee,  362. 
must  be  in  good  faith,  363. 
cannot  apply  doctrine  of  consolidation  of  mortgages,  and  apply 

surplus  in  paying  an  unsecured  debt,  as  against  third  parties, 

366-7. 
need  not  refile  mortgage  to  continue  his  right  of  action  against  a 

creditor,  seizing  property  as  trespasser  in  certain  cases,  426. 
rights  of  mortgagee  are  such  as  exist  at  commencement  of  action, 

426-7. 
may  take  possession,  after  time  for  renewal  has  expired,  and  gain 

priority  over  subsequent  creditors,  427. 
meaning  of  "  subsequent'1  under  sec.  11 ;  427. 
subsequent,  taking  mortgage  while  prior  one  is  valid,  does  not  gain 

priority  on  the  first  mortgagee's  neglect  to  renew,  428-9. 

MORTGAGOR : 

entitled  to  retain  possession  until  default,  105. 

if  mortgagee  takes  possession  will   be   restrained   and   mortgagor 

entitled  to  action  for  damages,  105. 
not  bound  to  protect  goods  from  distress  after  mortgagee  takes 

possession,  225-6. 
otherwise  if  they  remain  in  possession  of,  at  request  of  mortgagee, 

226-7. 
after  sale  can  recover  balance  in  mortgagee's  hands,  250-1. 

MUSKOKA  : 

limitations  of,  defined,  471-2. 

for  certain  judicial  purposes  still  part  of  Simcoe,  472. 
And  see  Territorial  Districts. 

MUTUAL  INSURANCE  COMPANY : 

treasurer  of,  may  take  chattel  mortgage  for  debts  due  to,  291-2. 

NEGLIGENCE  : 

in  sale  by  mortgagee. 

See  Action. 
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NECESSARIES  :     See  Infant. 

NEW  BRUNSWICK : 

Acts  relating  to  registry  of  bills  of  sale,  555-67. 

nature  of  personal  property  affected  by  Act,  556-7. 

no  time  limited  within  which  instrument  must  be  filed,  561. 

defeasance,  if  any,  must  be  filed  with  bill  of  sale,  562-3. 

registrar's  duties  as  to  filing,  568. 

neglect  of  registrar  does  not  invalidate,  563-4. 

mode  of  discharge,  564-7. 

certified  copy  of  bill  of  sale,  etc.,  to  be  evidence,  566. 

NIPISSING :     See  Temporary  Judicial  District. 

NOTICE : 

effect  of,  to  third  parties,  of  instrument  absolute  on  its  face,  but  in 

fact  a  mortgage,  12. 
not  a  bar  to  right  to  attack  instrument  under  chattel  mortgage 

acts,  104. 
to  mortgagor  of  assignment  not  necessary  when  registered,  461. 
when  assignee  purchaser  of  note  secured  by  mortgage,  unnecesary 

to  give  notice  of  assignment  to  mortgagor,  462. 
assignee  need  not  have  notice  of  equities  to  bind  him,  463. 

of  mortgage,    preferred    to  bona  fide    purchaser   without, 
though  assignment  not  registered,  465. 
mortgage  not  having  signature  to  jurat  of  officer  taking  affidavit  of 

bona  fides  or  execution  is  not  notice  to  creditors  or  purchasers, 

508.' 

NOVA  SCOTIA : 

Bills  of  Sale  Act,  568-83. 

grantor  of  bill  of  sale  or  his  agent  to  make  affidavit  of  bona  fid?*> 

574-6. 
before  whom  to  be  made,  576. 
duties  of  registrar  on  filing,  576. 

neglect  of  duty  as  to  filing  by  registrar  does  not  invalidate,  577. 
amending  Act,  582-3. 

OATH  :     See  Affidavit. 

OPERATIVE  WORDS  : 

in  a  bill  of  sale,  261. 

in  a  chattel  mortgage,  261. 

tense  to  be  used,  261-2. 
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OPERATIVE  WORDS— Continued. 

a  particular  description  may  restrict  a  general  assignment,  262-3. 
effect  can  only  be  given  to  words  of  a  conveyance  as  found,  263-4. 
capable  of  passing  after-acquired  property,  266. 

ORDINARY  COURSE  OF  BUSINESS : 

innocent  purchaser  of  chattels  from  mortgagor,  who  has  implied 

license  to  sell,  protected  if  in,  4& 
has  important  signification  in  chattel  mortgages,  50. 

PAROL  EVIDENCE:     See  Evidence. 

PAROL  AGREEMENT: 

to  give  a  mortgage,  enforceable,  30. 

to  give  chattel  mortgage,  not  within  Act,  285. 

except  when  it  is  the  root  of  title  set  up,  285. 

PARTIES  : 

Statutes  of  Elizabeth  construed  with  regard  to  intent  of  parties,  114. 
R.  S.  O.,  1886,  cap.  118,  has  been  held  to  go  further,  and  operates 
with  regard  to  effect  of  instrument  to  prejudice  of  creditors,  114. 
infant,  110-22. 
insane  person,  122-3. 
partners,  123-6. 
owners  in  common,  126. 
joint  mortgagees,  127. 
agent,  127-30. 
corporations,  131. 
to  the  Queen,  131. 
married  women,  131. 
debtor  within  insolvent  law,  131-40. 

PARRY  SOUND : 

limitations  of,  defined,  472-4. 

for  certain  judicial  purposes  still  part  of  Simcoe,  474. 
And  see  Territorial  Districts. 

PARTNERS : 

mutual  agency  exists  between,  123. 
partner  cannot  bind  co-partner  by  deed,  123. 

but  as  chattel  mortgage  need  not  be  under  seal,  one  partuer  may 
execute,  123. 
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PARTNERS—  Continued. 

signature  may  be  of  firm  name,  or  name  of  each  member,  124. 

power  of  one  partner  to  bind  others,  not  confined  to  general  part- 
nership, 124. 

partner  has  implied  authority  to  mortgage  partnership  property  for 
purposes  of  business,  124. 

and  is  limited  to  that,  125. 

therefore  cannot  execute  bill  of  sale  of  all  partnership  property 
which  would  practically  determine  partnership,  124. 

representative  of  deceased  partner  bound  by  act  of  partner,  125. 

PARTNERSHIP  PROPERTY: 

mortgaged  to  secure  debt  of  individual,  125-6. 

mortgage  of  one  partner's  interest  to  secure  his  own  debt,  125. 

not  within  Chattel  Mortgage  Act ,  125-6. 

PAWN  TICKETS: 

not  within  Act,  288,  309. 

PAYMENT : 

when  payments  in  mortgage  extend  over  a  year,  question  whether 

mortgage  void,  425. 
meaning  of  "when  borrower  is  able  to  pay  "  in  defeasance  clause,  458. 
mortgage  not  invalid,  though  no  time  stated  for  repayment,  453. 
implies  money  repayable  in  a  reasonable  time  453. 
omission  can  be  supplied  by  oral  evidence,  453. 
provision  for  repayment  at   an  impossible  time,  evidence  can  be 

received  to  show  true  time,  453-4. 
after  time  of,  has  elapsed  and  mortgagee  has  taken  possession,  a 

tender  of  amount  due  will  not  revest  property  in  mortgagor,  454. 
mortgagor  has  only  a  right  to  redeem,  454. 
otherwise,  if  no  possession  taken,  454. 
mortgage  can  be  discharged  otherwise  than  by,  454. 
conversion  of  the  goods  by  mortgagee  is,  454. 
possession  by  mortgagee  may  or  may  not  amount  to,  454 
debt  may  be  barred  or  uncollectable,  and  mortgage  lien   remain 

undischarged,  454-5. 
as  against  subsequent  mortgagees  is  presumed,  if  mortgage  not  duly 

renewed,  455. 

PERFORMANCE : 

a  mortgage  is  defeasible  by  the  performance  of  condition,  6. 
contract  for  sale  of  after  acquired  property  must  be  capable  of 
specific,  45-6. 
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PERSONAL  CHATTELS : 

exemptions  from  expression  as  used  in  English  Act,  3d. 

must  be  susceptible  of  specific  ascertainment  to  be  within  Act,  52. 

mortgage  of  partial  interest  in,  does  not  require  registration  under 

Act,  52. 
buildings,  if  erected  with  understanding  that  same  may  be  removed, 

may  be  mortgaged  as  personal  property,  58. 

PIANO: 

rent  receipt  not  within  Act,  285-6. 

PLACE  OF  CONTRACT  :    See  Contract. 

PLEDGE  OR  PAWN : 

law  of  Moses  as  to,  3. 

a  mortgage  is  a  *•  dead  pledge/'  5. 

distinction  between  mortgage  and  pledge,  7-10,  26-7,  259. 

debt  essential  to,  29-30. 

delivery  essential  in  case  of  a  pledge,  18. 

is  a  mere  security,  7. 

a  mortgage  and  pledge  sometimes  unite  in  one  transaction.  28-9. 

PLEDGEE : 

mortgagee    may,    under    certain    circumstances,    take    possession 

from,  149. 
not  so  if  possession  of  pledgee  is  one  implied  from  necessities  of  the 

property,  149. 
examples,  149. 

POSSESSION  : 

upon  breach  of  condition,  mortgagee  can  at  once  take,  7. 

effect  of,  in  determining  question  of  mortgage  or  no  mortgage,  16-7. 

authority,  power  of  attorney,  or  license,  to  take  possession  of  goods 

as  security  for  debt  constitutes  a  mortgage,  19. 
effect  of  delivery  of,  23. 
not  essential  to  grant  a  mortgage,  33. 

does  not  in  itself  confer  an  interest  which  can  be  mortgaged,  34. 
effect  of,  in  conferring  power  to  mortgage,  34. 
exception  to  general  rule,  34-6. 

of  after-acquired  property  must  be  taken  by  grantee,  48. 
otherwise  sale  of,  void  as  against  subsequent  transferee  without 

notice,  48. 
if  property  incapable  of  immediate  delivery  and  actual  and  continued 

change  of  possession,  mortgage  not  within  Acts,  50. 
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POSSESSION— Continued. 

absence  of  change  of  possession  indicative  of  fraud,  106-7. 

under  Act  mortgagor  retaining  possession  not  presumed  fraudulent, 

109-10 
defects  in  mortgage  invalid  as  against  creditors,  may  be  cured  by 

mortgagee  taking  possession,  142-3,  313. 
even  though  mortgage  not  filed,  or  filed  too  late,  or  description  or 

affidavit  defective,  142-3. 
may  be  taken  even  to  defeat  creditors,  142. 
general  rule  as  to,  143. 

taken  against  consent  of  mortgagor,  ineffectual,  144-5. 
as  to  wrongful  taking  of,  by  mortgagee,  145,  313. 
nature  of,  to  cure  defect,   145. 

advertising  a  circumstance  in  determining  sufficiency  of,  145. 
mere  demand  not  sufficient,  145,  301,  313. 
diligence  in  obtaining,  ineffectual  if  mortgagee  does  not  get  actual, 

146,  313-4. 
mortgagee  may  take,  if  any  act  done  by  or  against  mortgagor,  which 

impairs  security,  149. 
may  be  taken  from  pledgee  by  mortgagee  under  certain  circum- 
stances, 149. 
where  two  mortgages  defective,  mortgagee  first  in  possession  is 

preferred,  151. 
effect  of  mortgagee  abandoning  possession  to  mortgagor,  151. 
also  to  agent,  151. 

position  of  parties  with  reference  to  redemise  or  no  redemise,   151-2. 
mortgagee  entitled  to,  though  no  default,  152. 
mortgagor's  right  to  possession  until  default,  153, 175-7. 
rule  in  some  States  as  to,  176. 
implications,  which  give  rise  to  this  right,  153-4. 
provision  that  mortgagor  repair,  gives  him  right  to,  153. 

mortgagee  may  take,  in  default  in  payment,  does  not 
debar  him  from  taking  possession  at  earlier 
period,  153-4. 

but  if  mortgagee  so  take  possession  he  should  not  so  deal  with  the 
poods  as  to  render  redemption  impossible,  154. 

mortgagor  lawfully  in  possession  with  right  to  retain  same  for  a 
definite  time  may  restrain  mortgagee  from  taking  possession 
before  that  time,  155-6. 

mortgagee's  right  to,  should  mortgagor  attempt  to  sell  contrary  to 
covenant,  156-7. 

the  same,  should  mortgagor  attempt  to  remove  goods  out  of  pre- 
scribed limit,  157. 

or  he  may  bring  an  action  to  recover  same,  157. 

mortgagee  may  take  possession  in  case  of  distress,  157. 

or  upon  goods  being  taken  in  execution,  157. 
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POSSESSION— Continued. 

duties  and  liabilities  of  mortgagee  taking,  before  and  after  default, 

167-8. 
by  mortgagor,  as  agent  of  mortgagee,  168-9. 

third  person,  who  purchases  under  sale  by 
mortgagee,  169. 
right  to  take  possession,  does  not  give  mortgagee  right  to  commit 

breach  of  peace,  168,  208,  221. 
may  enter  on  any  land  where  goods  are  and  if  necessary  break  open 

doors,  locks,  etc.,  208. 
what  necessary  to  be  done  by  mortgagee  taking  possession,  aftor 

default,  208. 
after  default,  mortgagor's  right  to  redeem,  while  goods  in  mort- 
gagee's, 213. 
advisability  of  giving  mortgagee  right  to,  when  goods  removed  from 

premises,  228. 
mortgagee  may  recover,  of  goods,  from  landlord  purchasing  at  his 

own  sale,  228. 
covenant  for  right  to  take,  on  default,  may  be  within  Act,  287. 
immediately  transferred  from  grantor  to  grantee  transaction  not 

within  Act,  288. 
whether  or  not  there  has  been  an  actual  ard  continued  change  of. 

depends  on  the  nature  and  position  of  the  property,  298. 
meaning  of  the  words  "  actual  and  continued  change  of  possession  " 

under  Act  discussed,  297,  305,  315. 
may  be  given  to  bailee  for  purchaser,  305. 
of  one  of  two  mortgagees,  the  possession  of  both,  305. 
must  be  actual,  as  distinguished  from  constructive,  305. 
nature  of  change  of.  to  satisfy  Act,  305-6. 
must  be  continuous  after  delivery,  306,  311. 
effect  of  notice  to  creditor,  though  change  of,  not  apparent,  308. 
object  for  which  property  required  is  a  circumstance  to  be  considered 

as  to  whether  or  not  Act  applies,  308. 
where  vendor  has  not,  nor  right  to,  till  happening  of  subsequent 

event,  Act  does  not  apply,  308. 
nor  where  things  incapable  of  change  of,  309. 

goods  in  customs,  subject  to  duties,  309. 
different  if  duty  paid  prior  to  assignment,  309. 
when  as  much  change  of,  as  nature  of  chattels  admit,  Act  does  not 

apply,  309. 
otherwise  though  there  may  be  as  much  change  of,  as  position  of 

parties  admit  of,  310. 
whether  sufficient  change  of,  question  of  fact  for  jury,  310. 
under  assignment  for  benefit  of  creditors,  change  of,  sufficient,  if 

given  to  employee  of  assignor,  311. 
distinction  between  the  effect  of  a  wrongful  and  rightful  taking  pos- 
session by  mortgagee,  313. 
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POSSESSION— Continued. 

if  mortgagor  prevents  mortgagee  from  taking,  and  mortgagee  at 

once  brings  detinue,  mortgage  taken  out  of  operation  of  Act,  314. 
by  tenant  of  goods  as  agent  of  landlord  after  bailiff's  sale,  314-5. 
if  taken,  equivalent  to  registration,  354,  412. 
if  mortgage  not  duly  registered,  and  mortgagee  take,  mortgage  good 

as  against  persons  protected  by  statute,  353. 
in  case  of,  being  taken    of  goods  under    mortgage,  renewal  not 

necessary,  425. 
mortgagee  may  take,  after  time  for  renewal  has  expired,  and  gain 

priority  over  subsequent  execution  creditors,  427. 
by  taking,  mortgage  may  be  discharged,  454. 
after  default  and  possession  taken,  mortgagor  has  no  right  to,  of 

goods  on  tender  of  amount  due,  454. 
otherwise,  if  accepted,  454. 

no  possession  taken,  454. 

POWER  OF  ATTORNEY : 

to  take  possession  of  goods  as  security  for  debt,  a  mortgage,  19. 

PREFERENCE :     See  Fraud. 

PRICE  : 

of  goods  sold,  should  be  stated  in  memo,  of  bargain  to  satisfy  Statute 
of  Frauds,  9. 

PRESIDENT : 

or  other  principal  officer  the  proper  person  to  take  mortgage,  130. 
of  company  may  take  chattel  mortgage  and  make  affidavit  of  bona 
fides  without  written  authority,  331,  338. 

PRESSURE  : 

doctrine  of,  101-3. 

PRINCE  EDWARD  ISLAND  : 
Bills  of  Sale  Act,  583-96. 

PRIORITY  : 

chattel  mortgage  executed  prior  to  fi.  fa',  goods  reaching  sheriffs 

hands  takes  priority,  115,  116. 
and  to  actual  seizure  by  bailiff  in  Division  Court,  116. 
mortgagee's  interest  postponed  to  lien  holders  in  certain  cases,  149-50. 
vendor's  lien  postponed  to  mortgage  when,  150. 

B.M.  44 
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PRIORITY— Continued. 

where  two  mortgages  defective,  mortgagee  who  first  takes  posses- 
sion preferred,  151. 

chattel  mortgagee  preferred  to  execution  creditor,  if  mortgage 
executed  before  ji.  fa.  reaches  sheriffs  hands,  though  not  regis- 
tered until  after,  3*18-20. 

as  between  writ  of  execution  and  mortgage,  courts  will  enquire  as 
to  exact  time  of  execution,  352. 

second  mortgage,  if  bona  jide,  has  priority,  if  both  unregistered,  over 
first,  367-8. 

PROMISSORY  NOTES: 

given  as  the  consideration  for  a  chattel  mortgage,  345-7. 

transfer  of,  when  negotiable,  and  secured  by  mortgage,  passes  the 

equitable  interest  in  goods  mortgaged,  459-60. 
free  from  equities.  459-60. 

otherwise  if  not  negotiable,  or  if  nogotiable,  be  overdue,  460. 
assignee,  or  purchase  of,  secured  by  mortgage,  need  not  give  notice 

to  mortgagor,  462. 
assignee  not  prejudiced  by  release  of  assignor  after  transfer  of,  462. 
assignee  of  overdue,  takes  subject  to  equities,  462. 

PROPERTY : 

can  be  mortgaged  though  owner  has  not  absolute  or  entire  title 
or  possession,  33. 

person  may  have  interest  in,  which  he  may  mortgage,  though  pro- 
perty may  never  become  his,  35. 

the  sale  of,  which  is  prohibited,  may  still  be  mortgaged,  35. 

test  to  distinguish  real  from  personal,  35-36. 

all,  capable  of  being  sold,  can  be  mortgaged,  35. 

unascertained  interest  in,  not  within  the  Act,  52-3. 

no  right  of,  passes  until  ascertained,  66-7. 

passes  when  selection  made,  69. 

consumable,  mortgage  on,  presumed  fraudulent,  111. 

exceptions  to  this  rule,  111. 

joint  owner,  or  owner  in  common  of  chattel  may  mortgage  his 
interest,  127. 

right  of  landlord  to  distrain,  prevails  over  mortgage,  224  5. 

exception,  225. 

where  mortgage  contains  part  to  which  Act  applicable  and  part  not, 
290. 

mortgage  of  chattels  situate  in  Ontario  by  persons  outside  of,  296-7. 
See  After-Acquired  Property. 

PROVINCE  : 

execution  of  mortgage  of  chattels  by  persons  out  of  Ontario,  296-7. 
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PROVISIONAL  JUDICIAL  DISTRICTS  : 

* 

as  to  filing  a  copy,  315. 

rules  as  to  time  for  filing,  316. 

14 ten  days"  for  "  five  days,"  465. 

two  now  in  existence,  Algoma  and  Thunder  Bay,  405. 

registration  of  chattel  mortgages  in,  465. 

names  of  townships  in  Algoma,  406-7. 

in  Thunder  Bay,  468. 
limitation  of  additional  territory  in  Algoma,  467-8. 

Thunder  Bay,  469. 
the  expression  **  personal  property  "  has,  under  section  21,  no  wider 

signification  than  **  goods  and  chattels  "   as  used  in  section  1, 

470. 
"clerk  of  district  court"  to  be  substituted  for  "clerk  of  county 

court,"  465,  471. 

PUBLIC  POUCY: 

considered  with  relation  to  commercial  insolvency,  188. 

PURCHASER : 

effect  of  mortgagee  becoming,  on  sale  of  mortgaged  goods,  165. 

from  mortgagee  under  defective  mortgage,  in  no  better  position  than 
mortgagee  as  against  creditors,  173-4,  238. 

subsequent  act  of  mortgagor,  no  avail,  237-8. 

at  sale  under  execution  has  all  the  rights  of  execution  creditor,  248. 

at  mortgagee's  sale,  acquires  good  title,  save  where  fraud  exists,  216. 

rights  of,  of  equity  of  redemption,  244-5. 

of  equity  of  redemption,  cannot  dispute  mortgage,  good  inter  partes, 
248. 

under  Act,  must  be  in  good  faith,  363. 

acting  in  collusion  with  mortgagor  to  cheat  mortgagee,  is  one  in  bad 
faith,  and  acquires  no  title,  363. 

though  with  notice  of  mortgage  may  be  one  in  good  faith,  if  mort- 
gage insufficient  to  pass  the  property,  363-5. 

under  section  4  of  Act,  must  have  actually  paid  purchase  money,  364. 

if  it  be  simply  secured,  not  sufficient,  365. 

who  assumes  payment  of  a  mortgage,  not  a  purchaser  within  the  Act, 
366. 

cannot  deny  validity  of  mortgage,  366. 

but  does  not  preclude,  from  showing  mortgage  was  absolutely  void, 
or  has  been  paid,  or  that  goods,  in  fact,  never  subject  to  mort- 
gage, 366. 

at  sheriff's  sale,  effect  of  leaving  goods  in  possession  of  debtor, 
371-2. 

of  goods,  under  sale  by  mortgagee,  need  not  register  bill  of  sale.  372. 
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PURCHASER— Continued. 

even  tnough  mortgagor  remains  in  possession,  372. 

meaning  of  subsequent,  under  section  11,  429. 

after  neglect  of  mortgagee  to  renew,  gains  a  title  paramount  to  him, 

429. 
a  bona  fide,  without  notice,  is  postponed  to.  assignee  of  mortgage 

though  assignment  unregistered,  465. 

QUEEN : 

mortgage  to,  under  our  Act  made  to  head  of  department  to  which 

debt  due,  130,  293. 
mortgage  to,  affidavit  of  bona  fide*  should  be  made  by  head  of 

of  department,  338. 

RAINY  RIVER : 

limitations  of,  defined,  474. 

for  certain  judicial  purposes  to  continue  to  form  part  of  district  of 
Thunder  Bay,  474. 

And  see  Territorial  Districts. 

RECEIPT : 

for  goods,  not  a  mortgage,  22. 

unless  borrower  transfers  title  in  property,  22. 

declaring  endorser  owner  of  goods  till  debt  paid  is  a  mortgage,  22-8. 

for  purchase  money  of  chattels  may  be  within  Act,  when,  287. 

RECITALS : 

when  necessary  in  a  chattel  mortgage,  270-1. 


RE-DEMISE  : 

if  mortgage  omits  clause  as  to,  mortgagee  may  take  possession, 
146,  152. 

what  necessary  to  create  a  valid,  151. 

to  be  valid,  there  must  be  an  affirmative  covenant  that  mortgagor  may 
hold  for  a  determinate  timet  151. 

advisability  as  to  omitting  clause  as  to,  146,  174. 

if  agreement  in  mortgage  that  mortgagor  may  retain  possession  till 
a  certain  day,  he  is  in  the  interval  a  termor,  151-2. 

if  default  made  on  that  day  he  becomes  tenant  at  sufferance,  152. 

where  no  agreement,  he  is  tenant  at  sufferance  from  date  of  execu- 
tion, 152. 

unless  mortgagee  gives  consent,  152. 

such  consent  makes  him  tenant  at  will,  152. 
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RE  -DEMISE— Continued. 

where  clause  as  to,  with  provision  that  mortgagor  has  right  to 
possession  until  some  event  happens  to  endanger  security,  mort- 
gagor has  implied  right  to  possession  till  event  happens,  153. 

if  mortgage  contains  re-demise  clause  and  mortgagor  sells  goods 
before  default  mortgagee  has  immediate  right  of  action,  155-6. 

gives  landlord  right  to  seize  goods,  under  11  George  II.  cap.  19, 
section  1,  notwithstanding  mortgage,  unless  mortgagee  has  right 
to  and  takes  possession,  227-8. 


REDEMPTION  : 

bill  of  sale  with  conditions  as  to,  a  mortgage,  17. 
provisions  for  redemption  makes  transaction  a  mortgage,  19. 
where  right  to,  not  reserved,  not  a  mortgage,  20. 
when  a  mortgage  may  be  redeemed  and  by  whom,  33 
right  of  mortgagor  to  redeem  while  goods  remain  in  possession  of 
mortgagee,  215. 

effect  of  verbal  contract  for  extension  of  time  for,  215. 
right  to,  did  not  exist  at  law,  252. 

will  only  be  granted  on  payment  of  the  whole  debt  and  costs,  252. 
is  incident  to  every  mortgage,  253. 
right  to,  continues  unless  sale  legally  conducted,  253. 
of  personal  property,  time  for.  limited  in  consequence  of  the  perish- 
able nature  of  security,  255. 

if  mortgagee  seize  and  sell  before  default  so  as  to  render  redemption 
impossible,  liable  to  action,  154,  256. 

good  as  to  part  of  goods,  256. 

from  whence  time  for  redemption  begins  to  run,  257. 

who  is  entitled  to  redeem,  257. 

the  converse  of  foreclosure,  258. 

right  to  redeem  is  paramount  to  the  agreement  of  the  parties,  259. 


REGISTRATION : 

of  mortgage  on  lands  which  includes  chattel  fixtures  not  necessary 
where  property  in  same  passes  with  land,  57-8. 

defect  in  mortgage  by  being  filed  too  late,  may  be  cured  bv  morgagee 
taking  possession,  142-3. 

effect  of,  under  Act  equivalent  to  change  of  possession,  177-8, 354, 412. 

assignment  of  goods  in  customs,  duty  unpaid,  registration  unneces- 
sary under  Act,  309. 
otherwise  if  duty  paid,  309. 
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REGISTRATION-Cont/Hu*'//. 

of  bill  of  sale  of  goods  in  hands  of  warehouseman  unnecessary  where 

warehouseman  holds  as  agent  of  transferee,  309. 
nor  when  goods  first  came  to  mortgagor's  possession  subject  to  third 

person's  title,  309. 
assignment  though  void  for  want  of  registration,  as  to  one  parcel  of 

property,  may  be  upheld  as  to  another.  311. 
advisable  to  register  copy,  instead  of  original  chattel  mortgage. 

reasons  why,  315-6  ;  (and  see  p.  353.) 
time  within  which  chattel  mortgage  must  be  registered,  316-7. 
chattel  mortgage  operates  from  time  of  execution,  not  from  time  of 

registration,  318-20. 
time  for,  under  Imperial  Acts,  319. 

chattel  mortgage  ineffectually  registered  may  be  taken  off  files  and 
re-registered,  if  within  five  days  from  execution,  but  not  after, 
320. 

duties    of    clerk    as    to,   and    effect    of  his    non-compliance  with 

statute,  considered,  321-2. 
where  defective,  persons  as  to  whom  mortgage  void,  355-6,  410. 
notice  of,  does  not  make  mortgage  valid,  357. 
a  copy  of  a  bill  of  sale,  may  be  filed  in  lieu  of  original,  379-80. 
mortgages  and  bills  of  sale  should  be  registered,  where  goods  ar*  at 

time  of  execution,  408,  411. 

object  of,  409. 

includes  filing  and  entries  by  clerk,  408. 

of  mortgage  or  bill  of  sale,  is  not  sufficient  if  registerad  where  mort- 
gagee or  bargainee  resides,  412. 

duties  of  clerk  on,  413. 

not  necessary  as  against  purchasers  or  mortgagees  intermediate  to 
original  filing,  and  the  time  pr<  bribed  for  re-filing,  426. 

only  necessary  as  against  subsequent  purchasers  and  mortgagees, 
426. 

assignments  of  mortgages,  where  same  should  be  filed,  447-8. 

clerk's  certificate  to  be  conclusive  evidence  of,  449-50. 

how  proved,  449. 

effect  of  imperfect  registration  of  assignment  prior  to  renewal,  4645. 

where  time  limited  expires  on  a  day  on  which  offices  closed,  478. 

meaning  of  term  "  closed  "  defined,  479. 


RELEASE : 

of  surety,  discharges  mortgage,  453. 

but  payment  by  surety  of  debt  does  not,  453. 

See  also  Discharge  of  Mortgage. 
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REMOVAL  OF  GOODS: 

restriction  against  sale  and,  how  construed,  158. 
under  section  10,  418. 
beyond  province,  418-19. 

to  another  countv,  time  within  which  copy  mortgage  to  be  regis- 
tered. 418-9,  422. 
must  be  permanent,  419-20. 

does  not  apply  to  a  change  of  residence  of  mortgagor,  420. 
must  be  by  mortgagor  or  his  agents,  420. 
effect  of,  by  purchaser  from  mortgagor,  420. 
what  necessary  to  register,  421. 


RENT :     See  Distress. 


RENEWAL  OF  MORTGAGE  : 

to  be  filed  yearly,  423,  444. 

otherwise  invalid  as  against  subsequent  purchasers  and  mortgagees, 
423. 

object  of,  423-4. 

time  runs  from  filing  of  mortgage,  430. 

has  not  effect  of  making  invalid  mortgage  valid,  424. 

inoperative  when  notes  or  renewals  have  not  matured  within  a  year 
from  date  of  mortgage,  424-5. 

is  necessary,  though  default  has  been  made,  425. 

is  unnecessary,  when  possession  taken  by  mortgagee,  425,  432. 

does  not  apply  to  bills  of  sale,  425. 

mortgage  assigned  must  be  renewed,  425. 

except  when  intended  as  a  security  for  a  debt,  426. 

not  necessary,  as  against  purchasers  and  mortgagees  intermediate  to 
original  filing  and  time  of,  426. 

unnecessary  as  against  purchaser  from  mortgagee's  vendee,  427. 

nor  as  against  personal  representatives  of  mortgagor,  427. 

nor  as  against  one  claiming  through  a  sale,  made  within  the  year 
under  execution  against  mortgagor,  427 . 

want  of,  renders  mortgage  void  only  as  against  subsequent  pur- 
chasers and  mortgagees,  427. 

where  a  mortgage  is  satisfied  quoad  the  goods,  it  need  not  be  renewed 
even  though  mortgagor  remain  in  possession,  427-8. 

if  mortgagee  sell  goods,  purchaser  need  not  renew,  even  though  goods 
remain  in  possession  of  mortgagor,  428. 

otherwise  if  mortgagee  sells  only  his  interest  as  such,  428 

creditor,  whether  prior  or  subsequent  to  default  in,  can  take  advant- 
age of  neglect,  428. 
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RENEWAL  OF  MORTGAGE— Continued. 

mortgagee  neglecting  to  renew,  subsequent  purchaser,  has  a  title 

paramount,  429. 
mortgagee  taking  second  mortgage  and  neglecting  to  renew  first, 

429-30. 
time  within  which  successive  renewals  to  be  filed,  430,  445. 
not  necessary  after  the  debt  is  barred  by  Statute  of  Limitations, 

431-2. 
mortgages  under  12  Vic.   cap.   73,  do  not  require  re-filing  under 

section  11,  432. 
re-filing  must  take  place  "  within  thirty  days  "   next   preceding  the 

expiration  of  year  from  filing  mortgage,  432. 
otherwise  insufficient,  332-3. 
quare :  as  to  renewal,  when  affidavit  sworn  to  more  than  thirty  days 

before  the  expiration  of  year,  432-3. 
the  year  commences  from  the  hour  of  the  day  of  filing,  433. 
statement  and  affidavit  required  on,  434-5. 

what  was  required  on  re-filing  of  mortgage  under  former  law,  434-5. 
statement  on,  must  be  positive  and  distinct,  435-6. 
as  to  interest  of  mortgagee,  what  it  must  shew,  435-6. 
should  refer  to  time  of  filing  mortgage,  437. 
statements  in  renewal,  binding  on  mortgagee,  437. 
statement  and  affidavit  may  be  read  together  to  satisfy  particulars 

of  Act,  437-9. 
are  deemed  one  instrument,  439. 
meaning  of  words  again  filed,  Ac,  where  goods  and  chattels  are 

then  situate,  439. 
in  case  of  removal  advisable  to  re-file  in  original  place  of  filing,  as 

well  as  in  county  to  which  goods  removed,  439. 
by  whom  affidavit  may  be  made,  440. 

not  compulsory  to  use  statutory  form  of  statement  and  affidavit,  443. 
mode  of  filing  of,  443. 
if  not  made  as  against  subsequent  mortgagees,  etc.,  it  is  presumed 

to  be  discharged,  455. 
endorsements  by  clerk  need  only  be  made  on  last  statement,  455. 

REPAIR: 

provisions  as  to,  give  mortgagor  right  to  possession,  153. 

REPLEVIN : 

when  partial  interest  in  chattel  mortgaged  to  stranger,  he  cannot 

replevy  from  his  co-owner,  127. 
will  lie  against  morgagor  by  mortgagee  before  default  if  mortgagor 

has  no  right  to  possession,  167. 

And  see  Action. 
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REPRESENTATIVE  : 

of  deceased  partner  bound  by  act  of  partner,  126. 

conveyance  to  defeat  creditors,  good  as  between  parties  and  their 

representatives,  410-11. 
renewal  of  mortgage  unnecessary  as  against  personal,  of  mortgagor, 

427. 
next  of  kin,  executor,  etc.,  may  renew  mortgage  and  make  affidavit, 

446-7. 


SALE: 

of  personalty  under  Statute  of  Frauds  and  Lord  Tenderden's  Act,  8. 
provisions  for  redemption  in  a  contract  of,  makes  the  transaction  a 

mortgage,  19. 
must  be  either  an  actual  or  potential  ownership  to  make  a  valid 

grant  at  law,  41. 
vendor  must  have  a  vested  interest  to  make  valid  sale  at  law,  41-2. 
a  mere  contingent  possibility,  not  coupled  with  an  interest,  is  not 

a  subject  for  a,  41. 
vendor  and  vendee  in  a  conditional,  have  such  an  interest  therein 

as  may  be  mortgaged,  34. 
property,  sale  of  which  prohibited,  may  be  mortgaged,  35. 
by  mortgagor  in  fraud  of  rights  of  mortgagee,  104-5. 
consent  of  mortgagee  as  to,  158. 
verbal  consent  to,  binds  mortgagee  though  mortgage  requires  written, 

159. 
acquiescence  of  mortgagee  equivalent  to  consent,  cases  where,  160. 
what  amounts  to  acquiescence,  160-1. 
by  second  mortgagee,  effect  of,  164. 
what  rights  pass  to  purchaser,  164. 
meaning  of  word  "  sale,"  209. 

mortgagee  selling,  must  make  best  possible  sale,  for  cash,  209-10. 
when  sufficient  goods  sold,  sale  must  stop,  210. 
mortgagee,  may  adjourn  sale  from  time  to  time,  211. 
in  case  of  deficiency  after  sale,  mortgagee  can  bring  action,  212,  221. 
power  of  sale  must  be  strictly  exercised  or  sale  may  be  set  aside, 

212. 
by  mortgagee,  should  be  advertised,  214. 
may  be  by  private  sale  or  public  auction,  216. 
power  of,  is  a  cumulative  remedy,  215. 
mortgagee  not  compelled  to  resort  to,  215. 
purchaser  at,  acquires  good  title,  save  fraud  exists,  216. 
notice  of,  is  optional  with  mortgagee  in  the  absence  of  express  pro- 
vision, 216. 
notice  of,  when  required,  217. 
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SALE—  Continued. 

not  void,  if  property  of  third  parties,  sold  at  same  time,  217-218. 

as  to  sale  separately  or  in  balk,  218. 

right  of  mortgagee  to  purchase  at  sale  discussed,  165,  218-9. 

after,  mortgagee  must  account  to  mortgagor,  220. 

no  warranty  by  mortgagee  as  to  title  on,  221. 

right  to  redeem  continues  unless  sale  legally  conducted,  253 

meaning  of,  under  section  5  of  Act,  368. 

must  be  by  owner  of  goods,  369. 

what  nec9ssary  to  constitute  a  valid  contract  of  sale,  369,  372 

what  sales  contemplated  by  section  5,  369. 

sales  revocable  in  their  nature,  and  sales  providing  for  some  in  teres 
remaining  in  vendor  in  the  character  of  cestui  que  trust  not  with- 
in section,  369-70. 

by  sheriff,  not  within  Act,  371. 

effect  of  purchaser,  leaving  goods  in  possession  of  debtor  after  snch 
sale,  371-2. 

effect  of  mortgagee  buying  goods  at  landlords,  or  other  public  officers. 
165, 373. 

of  goods  in  the  hands  of  warehouseman   who  becomes    agent  for 
transferee,  not  within  Act,  373. 

nor  is  a  sale  of  growing  timber,  373. 
affidavit  of  bona  fides,  what  it  should  state,  376. 
must  be  bona  fide  and  for  good  consideration,  376. 
the  bona  fides  is  that  of  the  person  from  whom  consideration  moves, 
376-7. 


SAW  LOGS: 

bill  of  sale  of,  to  bank,  20. 

insufficient  delivery  of,  304-5. 

mortgage  of,  covers  lumber  into  which  they  are  sawn,  61,  484. 


SEAL  : 

a  mortgage  of  chattels  need  not  be  under,  9,  293,  325 
authority  to  agent  need  not  be  under,  331. 


SHERIFF  : 

sale  by,  under  execution  not  wr'  ' »  Act,  371 
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STATUTES 


9  Hen.  III.,  caj 

>.  32  ;     2. 

21     "    VI.;    39. 

18  Ed.    I.;     2. 

50     "  III.,  cap.  6  ;     302. 

Con.  Stats.  U.  C 

4«                 <t                    u 
(4                   (4                       44 
44                   44                       44 

,  cap.  5  ;     389. 
44  29  ;     181. 
44  45  ;     509. 
44  75  ;     555. 

Imperial  Act,  1878  ;    289. 

Bills  of  Sale  Act,  1882  ;    456. 

Mortgages  and  Sales  of  Personal  Proper*  y. 

Amendment  Act, 

1880;     331. 

Insolvent  Act,  1875  ;    361. 

New  York  Laws, 

1873,  cap.  501 ;     431. 

Acts  Gen.  Assembly,  N.  B.,  cap.  4  ;    566. 

Rev.  Stats.  N.  S. 

cap.  92 ;     568. 

44        44       (Prince  Edward  Island)  cap.  9  ; 

584 

R.  S.  0.  cap.  53  ; 

182. 

"     66 ; 

163. 

44     95  ; 

98,  302. 

"    100; 

294. 

44    118  ; 

101,  103,  302. 

44    119; 

52,  242. 

12  Vic.  cap.  10  ; 

328. 

12     4i         "     74; 

302,  318,  509,  534. 

13  <ft  14     "         "     62  ; 

302,  318,  328,  329. 

17  <fc  18     "         "     36  ; 

319,  354,  361,  469. 

20  Vic.  cap.    3  ; 

329,  509,  534. 

26     ••         "     <*6  ; 

301). 

33    "  (British  Columbia)  No.  16  ;     596. 

34    "      cap.    5 ; 

13. 

36     "         "8; 

47. 

40    "         "       7 

328 

4            14                   44          21    J 

442. 

44             44                     44           24     . 

465. 
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STATUTE8— Continued. 

41  Vic.  (Prince  Edward  Island)  cap.  7      594. 
41  &  42    "     cap.  31 ;    324. 

44  (Imp.  Act.)  cap.  32  ;     342,  352. 

43  Vic.  cap.  15  ;    411,  439,  443. 

44  "         "     12;    431. 

45  A  46    "        "    43  ;    494. 

46  "  (British  Colombia)  No.  30 ;    605. 

46  &  47  Vic.  cap.  34  ;    547. 

47  "        "    28;    553. 

48  "  (New  Westminster)  oap.  17 ;    608. 

44     "      cap.  26  ;    124, 131,  132, 179,  185, 189, 191.  193 
44     44         •'    35;    535,551. 

49  "        "29;    231. 

"     "        "    32;    576,582. 

R.  8.  O.,  1887,  cap.    1;  374,422,461,504. 

"5;  468,475. 

"    51;  47. 

"55;  249. 

••    61;  326,335,503.504. 

*•    62;  503. 

"    64;  243. 

"    96;  234,514. 

••    97;  331. 

"  100 ;  530. 

"  114  ;  413. 

u  122  ;  462. 

a  124  .  9i(  92,  102,  234,  241. 298,  302.  357.  370.  377 
410.  516. 

"  125  ;  65,  C6.  78.  90.  110.  129,  172,  178. 

44  44  143  ;  223,  224,  232. 

44  164  ;  531. 

STATUTORY  LEGISLATION, 
history  of,  see  introduction. 
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STATUTE  OF  LIMITATIONS: 

a  debt  barred  by,  good  consideration,  87,  344. 

STOCK-IN-TRADE : 

mortgage  on,  mortgagor  may  sell  in  ordinary  course  of  business, 

though  mortgage  contains  provisions  for  consent  by  mortgagee, 

162. 
effect  of  covenant  not  to  sell  in  such  case,  162. 
limited  license  to  sell  in  ordinary  course  of  business,  162. 
cannot  make  other  dispositions,  162. 
effect  of  qualified  assent  by  mortgagee,  162. 
does  not  in  all  cases  disentitle  mortgagee  to  retake  possession  from 

purchaser,  162. 
advisability  of  provision  that  mortgagee  shall  take  possession  should 

stock  decrease  below  certain  value  discussed,  165. 

SUBSTITUTION :     (See  Accession.) 

SUNDAY : 

when  time  for  doing  an  act  required  by  law  expires  upon,  816,  478-80. 
chattel  mortgage  not  void  though  executed  upon,  321. 

SYMBOLICAL  DELIVERY:     See  Delivery. 

TAXES: 

have    preference  over  mortgage  of  goods  save  those  exempt  from 
seizure  under  execution,  233. 

TEMPORARY   JUDICIAL  DISTRICT  : 

of  Nipissing,  475. 
limitations  of,  475-7. 

expr  ess  mention  of  certain  towns  and  villages,  not  to  prevent  appli- 
cation of  provisions  to  towns,  etc.,  not  so  mentioned,  477. 
registration  of  chattel[mortgages  within,  478. 

TENANt : 

possession  of{  gcodstby,  as  agent  for  landlord  after  bailiff's  sale,  314-15. 

TENANT  [AT-WILL:-  See  Ridemise. 
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TENANT  AT  SUFFERANCE  :     See  Redemise. 

TENDER: 

effect  of,  after  default  and  possession  taken  by  mortgagee,  454. 

if,  of   amount  due  is  made    before  possession,   and  after  default 

mortgagee  must  accept,  454. 
otherwise  will  be  restrained  from  taking  possession,  454. 

THUNDER  BAY  :     See  Provisional  Judicial  District. 

TERRITORIAL  DISTRICTS  : 

registration  of  chattel  mortgages  in,  471,  474. 

limited  meaning  of  •*  personal  property,"  469-70. 

three  in  Ontario,  viz.:  Muskoka,  Parry  Sound,  and  Rainy  River, 

471. 
limitations  of,  denned,  471-4. 

TIMBER : 

square,  to  be  subsequently  manufactured,  47. 
in  possession  of  poundkeeper,  286. 
delivery  of,  304-5. 
sale  of  growing,  not  within  Act,  373. 


TIME: 


within  which  chattel  mortgage  must  be  registered  after  execution, 

316. 
rules  relating  to  the  computation  of  time  for  doing  an  act  required 

by  law,  316-18. 
a  fraction  of  a  day  will  sometimes  be  counted,  318. 
the  five  days  within  which  chattel   mortgage  must  be  registered 

counts  from  execution,  not  from  date  of  instrument,  320-1. 
parol  evidence  admissible  to  show  actual  time  of  execution,  320-1. 
advisability  of  noting  exact  time  of  execution,  273,  415. 
month  under  section  10  means  a  calendar  month,  422. 
when  time  limited  expires  on  a  day  when  offices  closed,  478. 
meaning  of  word  "closed,"  480. 


TITLE  : 


with  possession  gives  right  to  mortgage,  34. 

exceptions  to  this  rule,  34. 

no  warranty  of,  on  sale  by  mortgagee,  221. 
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TITLE— Continu  1 

unless  express  warranty  of,  a  mortgagee  is  not  liable  to  assignee  for 
title  of  mortgagor,  461. 

TRANSFER  : 

a  mortgage  is  a  transfer  of  property  itself  as  well  as  a  security  for 

debt,  6. 
mortgage  may  be  valid,  though  no  transfer  of  the  chattel  has  taken 

place,  9. 
of  title  is  an  essential  element  in  a  mortgage,  24. 
of  things  which  have  a  potential  existence,  40. 

not  connected  with  the  present  ownership  of  property,  40. 
the  former,  are  the  subject  of,  40. 
the  latter,  are  the  subject  of  an  agreement  to  sell,  40. 
things    not    capable    of    immediate    ascertainment,    operative    in 

presenti,  41. 

TRESPASS :     See  Action. 

TROVER :     See  Action. 

TWYNES'  CASE  :  95,  97,  107,  262,  298. 

VENDOR: 

lien  of,  postponed  to  mortgage  when,  150. 
remaining  in  possession  as  agent  of  vendee,  300. 

VENDEE : 

person  may  have  mortgageable  interest  though  no  title  may  ever 
vest,  35. 

VESSELS : 

mortgages  of,  or  shares  therein  not  within  scope  of  this  work,  7. 

registered  mortgage  of,  not  within  Act,  285,  509. 

unregistered,   may  be  found  to  be  within  Chattel   Mortgage  Act, 
285,  295,  510. 

the  word,  has  a  more  extended  meaning  than  the  word  "  ship,"  510. 

includes  anything  that  in  popular  language  is  called  a,  510. 

the  word  includes  whatever  is  on  board,  and  necessary  for  the  busi- 
ness in  which  engaged,  509. 

a  mortgage  of,  registered  with  all  her  apparel,  furniture,  etc.,  passes 
all  the  furniture,  glass,  crockery,  beds,  plate,  etc.,  as  part  of,  509. 
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VESSEL8— Continued. 

but  articles  on  a,  simply  for  amusement  such  as  a  piano,  would  not 
pass  to  a  mortgage  of,  509. 

distinction  between  transfer  of  registered  vessel  by  owner  and  con- 
veyance of  wrecked  vessel  by  the  master,  559. 

VOLUNTARY  CONSIDERATION  :    See  Consideration. 
VOLUNTARY  CONVEYANCE  :     See  Consideration. 

WAREHOUSED  GOODS : 

transfer  of,  not  within  Act,  where  warehouseman  agent  of  transferee, 
293,309. 

WARRANTY : 

mortgagee  not  liable  to  his  assignee,  for  title  of  mortgagor  unless 
express,  of,  461. 

WITNESS: 

disqualification  of  witness  to  execution,  374. 

to  an  assignment  of  mortgage  must  be  a  subscribing  witness,  449, 

464. 
otherwise  in  case  of  a  mortgage,  449. 
solicitor  of  assignor  may  be  a  subscribing,  464. 
assignee  cannot  be  a,  464. 

WORDS  AND  PHRASES  : 

"  chattel  mortgage,"  5.  1 

44  delivery,"  36-8,  272,  325. 

44  possession,"  36,  39. 

44  chattel,"  37,  470. 

"  goods,"  37,  51,  470. 

44  personal  chattel,"  38,  5L 

"  in  the  ordinary  course  of  business,"  49. 

"fructus  natural**,"  53,  54. 

"fructus  industrialcs,"  53,  54. 

44  consideration,"  73,  342. 

•*  pressure,"  102. 

"  collusion,''  103. 

"necessaries,"  119. 

44  in  insolvent  circumstances,"  133-4,  189. 

44  creditors,"  143,  236,  367. 
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WORDS  AND  PHRASES— Continued. 

44  immediate  delivery,"  172,  298,  373. 

14  actual  and  continued  change  of  possession,"  172,  298,  306,  373. 

"  legal  insolvency,"  190. 

44  commercial  insolvency,"  190. 

44  sale,"  209. 

44  distress,"  223. 

44  made  in  Ontario"  296. 

44  true  copy,"  316. 

44  within  five  days  from  the  execution  thereof,"  316. 

44  dear  days,"  317. 

44  so  many  days  at  least,"  317. 

44  between  so  many  days,"  817. 

44  registered,"  321,  408,  479. 

"  together  with,"  322,  333. 

44  execution,"  326. 

44  acceptance,"  326. 

44  gentleman,"  327. 

44  esquire,"  328. 

44  widow,"  328. 

44  discount,"  346. 

44  due  or  accruing  due,"  348. 

44  him,  the  said  mortgagor,"  360. 

44  null  and  void,"  364,  410. 

44  as  against  creditors,  purchasers,  mortgagees,  etc.,"  354. 

44  strangers,"  368. 

•4  good  faith,"  367. 

44  subsequent  purchasers  and  mortgagees,"  367,  426,  427. 

44  shall  be  in  writing,"  374. 

"  the  estate- and  effects  mentioned,"  378. 

4*  future  advances,"  385. 

44  on  demand,"  386. 

44  incurred,"  387. 

44  such  liability  of,"  405. 

44  for  the  purpose  of  protecting  the  goods,"  etc.,  405. 

44  against  the  creditors  of  the  mortgagor,"  405. 

44  any  or  either  of  them,"  406. 

44  file,"  412,  479. 

44  permanent  removal,"  419. 

44  month,"  422. 

44 correct,"  " accounts,"  "  exact,"  instead  of  "true,"  in  affidavit  on 

renewal  of  mortgage  fatal,  442. 
44  or  copy  thereof,"  445. 

B.M.  45 
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WORDS  AND  PHRASES— Continued. 

"  shall  cease  to  be  valid,"  446. 

44  when  the  borrower  is  able  to  pay,"  453. 

"  subscribing  witness/1  464. 

"  such  full  and  sufficient  description/'  482. 

"  furniture  and  household  stuff,"  492,  501. 

"  all  the  mortgagor's  cattle,"  495. 

"  horses"  are  covered  by  word  «•  cattle,"  495. 

44  one  sorrel  horse,"  498. 

44  stock  in  trade,"  501. 

44  all  the  assignor's   personal  property  and  effects  whatsoever  and 

wheresoever,"  502. 
44  any  and  all  stock  purchased  by  the  mortgagor,"  etc.,  502. 
44  vessel,"  510. 
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